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To SAMUEL H. LYMAN, Esq., 

A Commissioner of the Circuit Court of the 
United States for the Southern District of 
New York; ortoany Judge or Commissioner 
having jurisdiction of the complaint. herein- 
after stated : 


Ss Juan N. Navarro, of the city of New York, upon 
his oath complains and says that he is the Consul- 
General of the Republic of Mexico, duly recognized 4 
as such by the President of the United St:tes, and 
that as such Cc- sul-General, on information and be- 
lief, he charge. that George Benson, a/ias Charles 
Bourton, alias Meyer, late of the Republic of France, at 
did on or about the first day of December, 1886, at . 
the City of Mexico, within the jurisdiction of the 
de Republic of Mexico, commit the crime of forgery 

and of uttering forged papers. 

In this, to wit: that heretofore, and in the year 
1886, one Henry E. Abbey, of the city of New York, 
was, and still continues to be, engaged in the busi- 
ness of manager of theatrical and operatic and con- 
cert troupes and companies ; that at the time above Q 
stated, in the City of Mexico, in the Republic of | 
Mexico, there was, and still continues to be, a cer- 
tain theatre known as the ‘‘ Teatro Nacional,’’ and 
that in the month of September, 1886, said Henry 
K. Abbey engaged the said theater for oue month 
from the fifteenth (15th) day of December, 1886, for 
the purpose of giving a series of concerts and op- 
eras; and on or about the first day of December, 
1885, had deposited the sum of five hundred dollars 
on account for the rent of said theatre for the per- 
iod stated ; and on or before the first day of Decem- 
ber, 1886, an announcement and advertisement of 
the giving of said concerts and operas under the 
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management of said Henry E. Abbey, at the said 
theatre, had been made by the said Henry E. Abbey 
in the newspapers in the City of Mexico, in the Re- 
public of Mexico aforesaid. 

That thereupon said George Benson, alias Charles 
Bourton, alias Meyer, being in the City of Mexico, 
in the Republic of Mexico aforesaid, did, on or 
about the first day of December, 1886, at the City 
of Mexico, and in the Republic of Mexico afore- 
said, and within the jurisdiction thereof, fraudu- 
lently, feloniously, falsely and wickedly, and with 
intent to defraud said Henry E. Abbey of the city 
of New York aforesaid, and certain and divers per- 
sons then and there residing in the City of Mexico, 
in the Republic of Mexico aforesaid, and whose 
names are to this complainant unknown, and the 
public of the City and Republic of Mexico, make, 
counterfeit, forge and utter, knowing it to be forged, 
a certain instrument in writing, to wit, a certain 
letter of credence dated on or about the day 
of November, 1886, and addressed to the manager 
of the said Teatro Nacional of the City of Mexico, 
purporting and pretending to have been signed by 
the said Henry E. Abbey, and purporting and pre- 
tending to appoint said George Benson, alias Charles 
Bourton, alias Meyer, under the name of Marcus 
Meyer, an agent of said Henry E. Abbey, in the 
City of Mexico, for the purpose, inter alia, of tak- 
ing possession of the box office of said theatre, and 
of printing, selling and disposing of tickets of ad- 
mission to the said operas and concerts about to be 
given in the City of Mexico, under the manage- 
ment of said Henry E. Abbey as aforesaid. 

And that thereupon, in pursuance and by virtue 
of said letter the manager of the said Teatro 
Nacional permitted the said George Benson, 
alias Charles. Bourton, a/ias Meyer, to take posses- 
sion of the box office of said theatre for the pur- 
pose of selling tickets of admission to said operas 
and concerts. That thereupon the said George 
Benson, a/ias Charles Bourton, a/ias Meyer, caused 
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tickets of admission to said operas and concerts to 
be printed, and announced in the newspapers, in 
the City of Mexico, the sale of the same at the box 
office of said theater, and that thereupon the said 
George Benson, a/ias Charles Bourton, alias Mever, 
proceeded to sell said tickets of admission to said 
operas and concerts, for and in consideration of cer- 
tain sums of money, to divers persons in the City 
of Mexico ; and that thereupon said George Benson, 
alias Charles Bourton, alias Meyer, realized from 
the sale of said tickets of admission a sum of money 
amounting to at least twenty thousand dollars, 
Which said sum of money he took possession of and 
forthwith fled from the jurisdiction of the Republic 
of Mexico, to the great damage and prejudice of 
divers persons in the City of Mexico, and the pub- 
lic of said city of Mexico. 

And the said Juan N. Navarro, in his official cap- 
icity as Consul General of the Republic of Mexico 
for the United States of America, further charges 
that said George Benson, alias Charles Bourton, 
alias Meyer, did, on or about the first day of Decem- 
ber, 1886, at the city of Mexico, within the jurisdic- 
tion of the Republic of Mexico, commit the crime 
of forgery and of uttering of forged papers in this, 
to wit: 

That heretofore, and in the year 1886, one Henry 
K. Abbey of the city of New York was, and still 
continues to be, engaged in the business of manager 
of theatrical and operatic and concert troupes and 
companies ; that at the time above stated, in the City 
of Mexico, in the Republic of Mexico, there was, 
and still continues to be, a certain theater Known 
as the ‘Teatro Nacional,’ and that in the month 
of September, 1886, said Henry E. Abbey engaged 
the said theater for one month from the fifteenth 
day of December, 1886, for the purpose of giving 
a series of concerts and operas; and on or before 
the tirst day of December, 1886, had deposited the 
sum of five hundred dollars, on account, for the 
rent of said theater for the period stated ; and on 
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or before the first day of December, 1886, an an- 


nouncement and advertisement of the giving of said 
concerts and operas under the management of said 
Henry E. Abbey at the said theater, had been made 
by said Henry E. Abbey, in the newspapers in the 
City of Mexico, in the Republic of Mexico, afore- 
said. 

That thereupon said George Benson, @/ias Char- 
les Bourton, alias Meyer, being in the City of Mex- 
ico, in the Republic of Mexico, did, on or about the 
first day of December, 1886 at the City of Mexico, 
and in the Republic of Mexico, aforesaid, and 
within the jurisdiction thereof, with intent to de- 
fraud said Henry E. Abbey, and divers persons 
then and there residing in the City of Mexico, 
in the Republic of Mexico, and the public of the 
Republic of Mexico, did fraudulently, feloniously, 
and wickedly falsely make and forge, and utter 
knowing it to be forged, an instrument or writing 
purporting to be the act of another by which cer- 
tain rights and property were purported to have 
been created. In that at the time and place 
aforesaid, the said George Benson alias Charles 
sourton, alias Meyer, did forge the name and 
signature of the said Henry KE. Abbey to a certain 
ticket of admission to one of said operas or con- 
certs about to be given as aforesaid in the said 
Teatro Nacional, wherein and whereby the said 
Henry E. Abbey purported, in consideration of a 
certain sum of money, to admit the holder of said 
ticket to said opera or concert; by which false 
making the said Henry E. Abbey was purported to 
be bound and affected in his property, and by 
which false making an obligation on the part of 
said Henry E. Abbey, to admit the holder of said 
ticket to said opera or concert was purported to be 


created. 

And that thereupon the said George Benson, 
alias Charles Bourton, alias Meyers, sold said 
ticket to a certain person in the City of Mexico, 
who thereupon paid to said George Benson, alias 
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Charles Bourton, alias Myers, the consideration 
demanded by him for the same. 

That by said false making and forging as afore- 
said, divers persons then and there residing in the 
City of Mexico, and the said Henry E. Abbey, 
were prejudiced in their rights and property. 

And the said Juan N. Navarro, in his official ca- 
pacity as Consul General at the Republic of Mexico, 
for the United States of America, further charges 
that said George Benson, alias Charles Bourton, 
alias Meyer, did on orabout the first day of De- 
cember, 1886, at the City of Mexico, within the jur- 
isdiction of the Republic of Mexico, commit the 
crime of forgery and of uttering of forged papers, in 
this, to-wit : 

That heretofore, and in the year 1886, one Henry 
K. Abbey, of the city of New York, was, and still 
continues to be, engaged in the business of mana- 
ger of theatrical and operatic and concert troupes 
and companies ; and that at the times hereinbefore 
and hereinafter stated, one Marcus R. Mayer, of the 
city of New York, was employed by the said 
Henry KE. Abbey, as his agent in the said business 
so carried on by said Abbey as aforesaid. And that 
at the time above stated, in the City of Mexico, in 
the Republic of .Mexico, there was and still con- 
tinues to be a certain theater Known as the ‘“Tea- 
tro Nacional; that in the month of September, 
1886, said Henry KE. Abbey engaged said theater 
for one month, from the fifteenth day of Decem- 
ber, 1886, for the purpose of giving a series of 
concerts and operas; and on or before the first 
day of December, 1886, had deposited the sum of 
Five Hundred Dollars on account for the rent of 
said theatre for the period stated; and on or be- 
fore the first day of December, 1886, an an- 
nouncement and advertisement of the giving of 
said concerts and operas under the managemeut of 
said Henry E. Abbey, at the said theater had been 
made by the said Henry E. Abbey in the newspa- 
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pers of the City of Mexico, in the Republic of 
Mexico, as aforesaid 

And that thereupon the said George Benson, 
alias Charles Bourton, alias Meyer, late of the 
Republic of France, on or about the first day of 
December, 1886, at the City of Mexico, within 
the jurisdiction of the Republic of Mexico, did 
commit the crime of forgery and uttering forged 
papers in that at the time and place aforesaid, the 
said George Benson, alias Charles Bourton, alias 
Meyer. with intent to defrand said Henry E. Ab- 
bey, said Marcus R. Mayer, as agent of said Abbey, 
and said Marcus R. Mayer, and certain and divers 
persons then and there residing in the City of Mexiesa. 
in the Republic of Mexico, and the public of the 
city of Mexico, did fraudulently, feloniously, 
wickedly and falsely, make and forge, and utter, 
knowing it to be forged, an instrument or writing 
purporting to be the act of another, by which cer- 
tain rights and property were purported to have 
been created ; In that at the time and place afore- 
said did falsely make and forge the name and sig- 
nature of said Marcus R. Mayer as the agent of 
said Henry E. Abbey, to a certain ticket of admis- 
sion to one of said operas and concerts about to 
be given as aforesaid in the said Teatro Nacional, 
wherein and whereby the said Marcus R. Mayer, 
as agent of said Henry E. Abbey, purported in con- 
sideration of a certain sum of money to admit the 
holder of said ticket to one of said operas or con- 
certs; and by which false making the said Marcus 
R. Mayer, as agent of said Henry E. Abbey, the 
said Henry KE. Abbey and the said Marcus R. Mayer 
were purported to be bound and affected in their 
property ; and by which false making and forging 
an.obligation.on the part of said Henry KE. Abbey, 
the said Mareus R. Mayer, as agent of said Henry 
EK. Abbey and said Marcus R. Mayer to admit the 
holder of said ticket to said opera or concert, was 
purported to be created. And that thereupon the 
said George Benson alias Charles Bouton alias 
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Meyer, sold said ticket toa certain person in the 
City of Mexico, who thereupon paid to him the 
consideration demanded by him for the same. 

That by such false making and forging as afore- 
said, divers persons then and there residing in the 
City of Mexico, and the said Henry E. Abbey, Mar- 
cus R. Mayer, as ageit of said Abbey, and Marcus 
R. Mayer, were prejudiced in their rights and 
property. 

And this complainant further says, on informa- 
tion and belief, that said George Benson alias 
Charles Bourton, alias Mayer, now stands charged 
in said Republic of Mexico (and this complainant 
charges him) with having committed the crimes of 
forgery and the utterance of forged papers within 
the jurisdiction of said Republic aforesaid ; and 
that since the commission of said ciimes said 
George Benson alias Charles Bourton, alias Meyer, 
has fled from said Republic of Mexico, and is seek- 
ing an asylum in the United States of America, 
where he may be found. 

And this complainant further says that his in- 
formation and belief concerning the said commis- 
sion of said crimes by said George Benson as afore- 
said, is based upon certain telegrams which he has 
recelved from the Governor of the Federal District 
of Mexico, and Inspector of the Police of the City 
of Mexico, and others, copies and translations of 
which are hereunto annexed and madea part of 
this complaint. Also from statements made by 
Henry KE. Abbey and Marcus R. Mayer, of the city 
of New York, to complainant. 

This complainant, referring to the treaty ol ex- 
tradition between the United States of Americ: 
and the Republic of Mexico, of December 11, 1861, 
therefore prays that a warrant may be issued to 
apprehend the said George Benson alias Charles 
Bourton alias Meyer, and forthwith bring him be- 
fore you or before the Judge or Commissioner in 
said warrant to be named, to the end that the evi- 
dence of his criminality may be heard and 
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99 considered, and that ifon snch hearing the evidence 
be deemed sufficient to sustain the charges under 
the provisions of said treaty, the same may be cer- 
tified to the proper executive anthority ; that a 
warrant may isshe for the surrender of said crim- 
inal, and that such further or other steps may be 
taken as may bein accordance with law and the 
provisions of said treaty. 
Dated at New York, January 20th, 1888. 
JUAN N. NAVARRO, 
Mexican Consul General. 


Subscribed and sworn to before me 
this 20th day of January, 1888, 
by said Juan N. Navarro, as } 

- Consul General of Mexico in | 

the United States of America. | 
SAMUEL H. LYMAN, 
U.S. Commissioner, 
Sonthern District, New York. 


| 


CoPiEs OF TELEGRAMS. 
No. I. 
‘* Mexico, Jan. 12, 1888. 
‘To JUAN N. NAVARRO, 
24 ‘¢ Consul de Mexico. 
‘*Kin New York, 251 W. 44. 
‘¢Mr. Abbey avisa aprehension Mayer, Gobierno 
‘‘reinitira demanda de extradicion, entretanto pro- 
‘* cure supermanencia en prision. 
‘¢ J. CEBALLOS.”’ 


Translation of above. 
Mexico, Jan. 12, 1888. 
To JuAN N. NAVARRO, 
Consul of Mexico at New York, 
251 W. 44. 
Mr. Abbey has notified us of Mayer’s arrest. The 
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Government will send petition for extradition, 
meanwhile try to detain him in prison. 
J. CEBALLOS. 


Copy. 
No. 2. 


‘* Mexico, Jan. 17, 1888. 
Senor JUAN NAVARRO, 
Consul de Mexico, 251 W. 44. 
‘‘Documentos que exije tratado. Salierire hace 


‘‘tres dias testigos no exije. 
‘¢ J. CEBALLOS.”’ 


Translation. 


MeExtico, Jan. 17, 1888. 
Mr. JUAN NAVARRO, 
Consul of Mexico, 251 W. 44. 


Documents required by the treaty left here three 
days ago ; no witnesses required. 
J. CEBALLOS. 


Copy. 
No. 3. 


‘¢ Mexico, Jan. 17, 1888. 


‘‘Poctor JUAN N. NAVARRO, 
‘Consul Mexicano, 251 W. 44. 
‘‘Hace tres dias Senor Mariscal remitio a nuestro 
‘“ministro en Washington documentos en forma 
‘‘judiende extradicion del falso Mayer. 
‘+ J. CEBALLOS.”’ 
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Translation. 


MeExIco, Jan. 17, 1888. 
Doctor JUAN N. NAVARRO, 
Mexican Consul, 251 W. 44. 
Three days ago Mr. Mariscal sent to our minister 
at Washington documents, in proper form, asking 
for extradition of the false Mayer. 


J. CEBALLOS. 


{ ‘Opy. 


No. 4. 


‘* Mexico, Jan. 17, 1888. 
‘* Mexican Consul, 251 W. 44. 


g wet 


‘*Romero pidio ya extradicion de Meyer y hace 
‘‘tres dias fueron las penebas que exije el tratado, 
‘* no testigos. 


** MARISCAL.”’ 
Translation. 
Mexico, Jan. 17, 1888. 
Mexican Consul, 251 W. 44: 


Romero has already asked for the extradition of 


Meyer, and the proofs required by the treaty left 
here three days ago ; no witnesses. 


MARISCAL. 
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The President of the United States to any Marshal 
or Deputy Marshal of the United States: : 
Whereas, complaint has been made under oath 

by Juan N. Navarro, consul general of the Repub- 
lic of Mexico, at the city and Court of New York, 
to the undersigned, a Commissioner in the United 
States for the Southern District of New York, duly 
appointed as such, and authorized to act as a Com- 
missioner under the laws of the United States, con- 
cerning the extradition of fugitives from justice of 
a foreign country, undera treaty or convention be- 
tween the United States and any foreign government, 
charging George Benson, alias Charles Bourton, 
alias Meyer, late of the Republic of France, who, 
as is alleged, is seeking an asylum within the 
United States, wherein he may be found, with hav- 
ing committed the crime of forgery and the utter- 
ance of forged papers within the Republic of Mex- 
ico, which crimes are enumerated and provided for 
by the treaty or convention for extradition between 
the government of the United Statesand the Repub- 
lic of Mexico, and which.crimes are particularly 
specified and set forth in said complaint. 

Now, therefore, you are hereby commanded to 
apprehend the said George Benson, and forthwith 
to bring him before the undersigned, in the United 
States Court and Post Office building, in the city 
of New York, to the end that the evidence of the 
criminality of the said George Benson may be 
heard and considered, and that, if on such exam- 
ination the evidence be deemed sufficient to sus- 
tain said charge under the provisions of said treaty 
or convention, the same, together with a copy of 
the testimony taken, be certified to the Secretary 
of State, that a warrant may issue for the surren- 
der of said George Benson pursuant to the said 
treaty or convention,and that such other or further 
steps may be taken as may be in accordance with 
law under the provisions of the said treaty. 
ln testimony whereof, 1 have hereunto set my 
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34 hand and seal this 20th day of January, A. D. one 
thousand eight hundred and eighty-eight, at the > 
city of New York. 

SAMUEL H. LYMAN, 
a Commissioner of the United States, 
duly appointed by the Circuit 
Court of the United States for the 
Southern District of New York, 
and duly authorized by said Court 
[SEAL. | to act as Commissioner under the 
laws of the United States concern- 
ing extradition of fugitives from 
justice from a foreign country, 
ca under a treaty or convention be- 

39 tween the United States and any 

foreign government. 


In the Matter 
of 


The application for the extradition | 
of George Benson, alias Charles | 
Bouton, alias Mayer, under the 
provisions of the Treaty of Ex- 
tradition between the United |! 
States and the Republic of Mex- | 
ico of December 11, 1861. | 
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The said George Benson having been brought be- 
fore me pursuant to the order of arrest issued upon 
the complaint of the Consul General of the Republic 
of Mexico, at the city of New York, Juan N. Nav- 
arro, Kisq., under oath, and a hearing had touching 
the matters alleged against him ; and after a full 
and fair examination of the law and the facts 
in the case, I find that the evidence produced 


against the satd Benson is sufficient in law to jus- 
tify his commitment for the crime of forgery for 
the purpose of being delivered up asa fugitive from 
Justice to the Republic of Mexico, pursuant to the 
provisions of the said treaty. 

Wherefore, I have committed the said Benson, 
pursuant to the provisions of said treaty, to the 
custody of the United States Marshal, to be by him 
held in the proper jail until a warrant for the sur- 
render of the said Benson shall issue according to 
the stipulation of the said treaty, or he shall be 
otherwise dealt with according to law. 

And I do further certify that theannexed papers 
are a complete copy of the records of all the pro- 
ceedings had before me in the above entitled mat- 
ter. 


In testimony whereof, I have hereunto set my 
hand and seal at my office in the city of New York 
this fifteenth day of February, A. D., 1888. 


[L. S. ] SAMUEL H. LYMAN,. [L.8s.] 


i 


U. S. Commissioner duly appointed to 

execute chapter 66 of the United 
States Revised Statutes relating to 
extraditions. 


seg 
a) § 


38 


- 40 


41 


42 


T4 


} 


REPUBLIC OF MEXICO, by. JUAN 
N. Navarro, Consul General 

‘ Before Samuel H. 

Lyman, Esq., U. 

S. Commissioner. 


yor eee 


against 


GEORGE BENSON, 


New YorK, January 14, 1888. 


Present—The Commissioner. 


S. MALLET-PREVosT, Esq. and } . 
Ae a ae ee ae Cee ninent. 
DELANCEY NICOLL, Esq. P 


| 


FRANKLIN. Bien, Esq., for the Prisoner. 
PETER MITCHELL, Esq., of Counsel. 


Hearing adjourned for examination to January 
20, 1888, 10:30 o'clock, A. M. 


New York, January 20, 1888. 
Hearing pursuant to adjournment, 


Present—The Commissioner, Prisoner and Counsel 
Messrs. Nicotnt and MaLuEet-PreEvost for the 
complainant. 


Messrs. MITCHELL and BIeEn for the prisoner. 


Mr. NIicoLt states that he has an amended com- 
plaint, and asks leave to havea new warrant issued 
thereon, and consents to the discharge of the 
prisoner on the old complaint. 


Mr. MircHELL—I consent to the discharge of the 
prisoner on the old warrant, and I object to the 
issuance of a new warrant upon the new complaint 
produced, on the ground that the complaint is de- 
fective in form and substance, and fails to set forth 
the alleged forged instruments, and also fails to 
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account for their absence ; and further it does not 
set forth a complaint in proper form to make out 
the crime of forgery under the common law. 


The Commissioner discharges the prisoner under 


the old warrant. 


The Commissioner examines the amended com- 
plaint submitted by the prosecution, and issues his 
warrant thereon. 

_ ‘The prisoner is again arrested and brought before 
the Court. 


Mr. Mitchell.—I want to make a formal motion 
for the discharge of the defendant from arrest on 
the warrant issued under the new complaint, on the 
ground that the complaint is defective in form and 
substance, and does not set forth the crime of for- 
gery under the requirement of the rules of plead- 
ing under the common law, 


Motion denied ; exception taken. 


The prosecution state that they are now ready to 
go on with the examination which the prisoner de- 
mands. 


WILLIAM THOMAS PRITCHARD, calied on behalf 
of complainant, being duly sworn, testifies as fol- 
lows: 


Direct examination by Mr. Nicoll: 


I reside in the City of Mexico, and have for about 
twenty-two years. I resided there in the months of 
November and December, 1886, at No. 15 Primeria 
Riveria de Santa Maria. ‘There wasat that timein 
the City of Mexico a theatre known as the Teatro 
Nacional, in Diagana street. I look at the prisoner 
here ; I observe him. I sawhim in Mexico about 
the beginning of December. 1886, in the National 
Theatre, right in front of the ticket boxes, where 
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they sell the tickets. 


1H 


for the Abbey-Patti concerts. 
tickets for the Abbey—Patti tickets—opera, I. should 
Say, or concerts ; 


Patti-Scalchi tickets. 
newspapers 
to. the 
of this. notice. 


Teatro 


cional I entered 


were selling. 


¥ 
e 


[ was there to bay tickets 
I went.there to buy 


to be more express, the, Abhey- 


of the 


fo 


sale 


Nacional 


| had seen a 
of the tickets. 


notice 


I 


in the 
went 


in conseqnence 


When IL arrived at the Teatro Na- 


go to the tickets, where they 


[ entered the entrance to what they 


call there the portia, to go to the ticket office. To 
the ticket office of 
entrance—the second portal; there is an outside 
front, and there is a second front, and the ticket 


> . . & 
office ts in the second. 
I ‘saw the defendant there. 


office: 


the theatre 


I went close to 


it is in the second 


the ticket 
Right close to 


where I stood in the front of the ticket office, talk- 
ing with a man named Zarate, who was his inter- 


preter and secretary. 


During the time that I was 


present the sale of tickets was going on allin a 
rush ; people couldn’t get them fast enough. 
tickets were being sold at the box office, and by the 
speculators in front of the box office, out of the box 
office, right in front, right around where we stood. 
I say I saw him standing by the box office. At the 
moment I saw him there, and saw the tickets, he 
was talking to this man Sarate, who had been an 
old clerk of mine, and what he said I could not tell 
you; but they spoke there, and Sarate saluted me, 
and said, ‘‘Are you going into the opera?” I 
said, ‘‘ Yes, I have just bought some tickets here 
at three or four times what you sold them to the 
I saw tickets being sold at the 


speculators. for.’ 
office of the theatre. 
into ‘th 


box 
passed 


; 


e 


box 


office, 


The 


I saw money being 
and = I 


Saw 


tickets coming out in exchange for the money. 
I bought tickets to go to the Abbey-Patti concerts, 


and nething else and nothing more. 


I did not get 


in to the Abbey-Patti concerts on those tickets. I 
nave not the tickets with me that I beught. 


were all given up to some Court there, * I don’t re- 


They 
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member the name. Toa Court in Mexico, or to 
some official of the Court. I gave mine up to an 
official in the City of Mexico. That is the reason 
I cannot produce them. 


Henry E. ABBEY, called on behalf of plaintiff, 
being duly sworn, testifies as follows: 


Direct-examination by Mr. Nicoll: 


I reside in the city of New York, and in the year 
1886 it was my residence. In the year 1886, I was 
manager of theatrical and operatic entertainments 
-and concerts. My engagement in that business 
lasted during the year 1886, and I am still engaged 
in the same business. In the year 1836, I was en- 
gaged in giving a particular kind of entertainments 
or operatic concerts. The Adelina Patti Concert 
Company—‘‘ The Operatic Concert Company ’’ is 
the style of it. I was manager and proprietor of 
that company. I gave different concerts and en- 
tertainments of an operatic character in various 
places in the United States during that year. In 
the summer or autumn of 1886, 1 made arrange- 
ments for giving a series of concerts or operas 
wherein Mme. Patti was to sing at the City of Mex- 
ico. Lengaged a theatre in the City of Mexico for 
that purpose—the Theater National—for one 
month, from the 15th of December to the 15th of 
January, 1887. Mr. Mayer made the arrange- 
ments, as my agent, through Mr. Orrin, In 
the City of Mexico. Mr. Orrin is manager 
of the circus in the City of Mexico. I 
believe he resided in the City of Mexico at that 
time. I had authorized the deposit of $500 ; I had 
authorized the payment of the sum on my account; 
[ subsequently paid that sum on account of the 
rent of the theatre for-the period stated. On or be- 
fore the first day of December, 1886, I had not au- 
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i | RO thorized an announcement of the giving of said 
i x concerts and operas in the City of Mexico; I had- 
authorized an announcement in the newspapers— 
not an advertisement, only an announcement of the 


giving of such concerts at some time; I authorized 
Mr. Mayer, my agent. [ look on the prisoner Ben- 
son; I saw himin the year 1886 first on the steamship 
“‘Umbria’’ on the arrival of the steamer inthis port 
with Mme. Patti and members of the company and 
| myself on board ; I had never seen him before that 
to my knowledge; I had conversation with him 

that day, but not on the steamer, I think; he was 

introduced to me on the tug which conveyed our 

party from the steamer, I don’t remember by whom, 
93 =by the name of Charles Bourton. He said he 

was a representative of the Paris Figuvo and Gil 

Blas (1 think that is the paper, the Avgaro IT am 

sure of), and the London Referee, and that he 

would call upon me the next day, with my _per- 

mission, to have an interview for these papers, 
| I said ‘‘Very well,’ and appointed the hour 
if of one o'clock at my _ office in Broadway. 
That is all Tremember of the conversation I had 
i with him on the day of my arrival; I next saw him 
i on the following day, Monday, at one o'clock, at 

the time appointed, at my office; I had conversa- 

tion with him then; he was taken into my private 
54 Office, and he asked me a number of questions re- 
lative to the manner of conducting the advance of 
my entertainments, by advance I mean Mr. 
Mayers journey, who goes in advance of the en- 
tertainments ; it was with regard to the duties of 
my advance agent; he said that that matter had 
never been thoroughly covered in an original paper, 
and he was very anxious to write a letter on that 
point; I gave him what information I could; he 
asked questions how far in advance Mr. Mayer was 
in the habtt of going, and what his duties were 
when a got into a town; LTinformed him in rough— 
in as short a way as possible; the information [ 
gave him was principally about how far he went in 
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advance, and whether he sold the tickets or not; I 
stated the time of the advance to be about two 
weeks ; as tothe duties of the advance agents, I 
told him in that respect that he had charge 
of the tickets of the advance sale of the 
tickets and the advertisement, for the sa 
Sale of tickets, and for the performance—for the 


ie 
le 
date of performance; this interview was 15 or 20 
minutes; asa matter of fact, this agent had the 
power, the right, to engage plares; Ido not recol- 
lect whether I told him anything about that or not; 
[had a conversation with him as to the places 
where [ was going to give operas and concerts dur- 
ing that season ; I told him where ‘I was going to 
give my entertainments ; I gave him what we call 
the route; that route included the City of Mexico; | 
know what theatre I had engaged in Mexico; wheth- 
er | told himor not, I can’t say. I have now told 
the substance of the conversation that I had with 
him at that office, on the day following my arrival] 
in this country. I next saw him on the stage of 
the Academy of Music; that was on the Saturday 
afternoon. of our second concert, the second and last 
concert at that time in New York; the 24th of No- 
vember, I think, he made an application to me for 
a pass to the theatre. At the time of his inter- 
view in the office, 1 gave him a pass, in my own 
handwriting: I believe either ** Pass one,’’ or ‘f Pass 
two’’—** Academy of Music, Pass one’’ (or two), 
giving the date, wich, I think, was November 24, 
and signed my own name, ‘‘ Henry E. Abbey.”’ 
This was on a piece of paper; [think I wrote it ont 
myself. I handed him the paper, and he took it 
away with him. I saw him on the stage in the 
afternoon. I simply said. ‘‘ How do you do?’’ I 
did not see that pass again at any time; I never 
saw it among the passes that were returned from 
the box office at the Academy, | would have no 
opportunity ; I very rarely see those things. That 
was the last time I ever saw the defendant until I 
saw him recently, in Inspector Byrnes’ office. I 
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have now stated, in substance, all of the conversa- 
tion I had with him at any time, all that I can rec- 
ollect. After that time I had no communication 
from the defendant, either in writing, telegraph, or 
orally. I left the city of New York en route for 
Mexico. We returned after we had advertised two 
concerts, we went to Boston and Philadelphia, I 
think, and then returned to New York, and gave 
some more—two or three, 1 don’t remember which. 
We went to Boston and returned to New York and 
gave two or three more; then we left, giving con- 
certs in Philadelphia, Baltimore, Cincinnati, Cli- 
cago, New Orleans, Galveston, and then to the City 
of Mexico. I had given the defendant my route in 
the different places including Mexico with the dates. 
I went tothe City of Mexico during that year nearer 
the end of the month: we were in El Passo on 
Christmas Day, and it was three days from there ; 
so we must have arrived on the 28th; I met Mr. 
Mayer at El Passo on his return from the City of 
Mexico ; he was coming back as I was going there ; 
I did not write any letter, and deliver it to the 
prisoner, authorizing him to represent me in any 
way in the City of Mexico; I did not write any 
letter, addressed to the manager of the Theatre 
National, authorizing this defendant, under any 
name whatever, to act as my agent in the City of 
Mexico; I did not give this defendant, in the 
course of my conversations with him, any oral au- 
thority to act as my representative in the City of 
Mexico ; I did not, at any time, give any directions 
to any of my other agents authorizing them 
to ewpoly the defendant to represent me in 
the City of Mexico; I did not anthorize this 
defendant to sign my name to any letter addressed 
to the manager of the Theatre National, or to 
any one else in the City of Mexico for any purpose 
whatever; I did not authorize this prisoner, or 
direct any one else to authorize tlis prisoner to 
issue any tickets to the Patti concerts in the City 
of Mexico, or tov print any tickets for said concerts, 
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orto sell any tickets for said concerts, or to collect 
money on the sale of tickets for said concerts; I 
did not authorize this defendant, or direct any of 
my agents to authorize him to advertise the sale of 
tickets in the City of Mexico, or to perform in 
any way or respect whatever any of the duties. be- 
longing to my advance agents, or any of my agents 
in the management of my business. In all my 
dealings with the defendant, I believed that he 
was the representative of the papers, English 
and: French, which he stated himself to be; 
and in the information which I imparted to him con- 
cerning my business and my method of carrying 
iton, [imparted it to bim as the correspondent 
of a paper; [issued to him the pass to one of my 
performances in the city of New York on the same 
account ; | sold tickets in the City of Mexico ‘and 
authorized the sale of tickets for my performances 
to be given there ; | authorized Mr. Marcus Mayer 
to sell them; the house had been sold before I ar- 
rived in the City of Mexico; the first series was 
sold before we arrived. 

[ have the tickets, or a sample, such as I used 
in Mexico, (witness hands a ticket to counsel), that 
is a fac simile of the ticket which I used in Mexi- 
co for the Patti coneerts during December, 1886, 
and January, 1887. 


Said ticket is offered in evidence and 
marked Defendant’s Exhibit 1, Janu- 
ary 20, 1888. 


handwriting; I had a partner at that time, J. P. 
Schoeffel ; my business letters had a printed head- 
ing on them of my office and place of business, &c.; 
some were in my own name and some in the 


That signature on there is. a fac simile of my 


firms. 


Re-direct exramination by Mr. Nicoll: 


I authorized Mr. Mayer to advertise the sale of 
my tickets in the City of Mexico. 
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| 64 Marcus R. Mayer, called on behalf of the com- 
plainant, being duly sworn, testifies as follows: 


Direct examination by Mr. Nicoll: 


I reside in New York City; I am a theatrical 
agent; in the year 1886 I was a theatrical agent, 
q | representing Mr. Abbey asa general business agent 
ag | —business manager, during the whole of the 
4 | ‘year 1886 and the ensuing year, 1887; It was 

part of my duty as the general business man- 
: ager of Mr. Abbey, to lay out the routes for 
> | “Mr. Abbey’s different companies: I _ recol- 
) ; lect performances given by Mr. Abbey, called 
the Patti concerts—performances ; it was a_ part of 


8 my. duty to lay out the route for those perform- 
ances ; to submit them to Mr. Abbey also for ap- 
proval ; in my capacity as general business man- 
ager for Mr. Abbey, I laid out a route for the 

Fi i Patti performances in the year 1886; it commenced 
: -in New York about the 18th of November, and 
| : then to Boston, Philadelphia, Baltimore, Cincin- 
if | nati, Chicago, New Orleans, Galveston, City of 


Mexico, San Francisco and then Kast; I laid out 
the dates for the concerts to be given at these dif- 
tik - ferent places ; | assigned to the performances in 
: | the City of Mexico, I believe, to the best of my 
ei | knowledge and belief, between the 10th of Decem- 
66 ber to the 15th of January, somewhere between 
that time they were to take place; [have been in 

the City of Mexico, and was therein December, 
1886; there is a theater there called the Teatro 
Nacional; during the summer of 1886, on account 

of Mr. Abbey, I arranged for the lease of that 
theater, from the 15th of December, till the 15th 

of January, 1887, I think that was it—for thirty 
days ; and on or before the first of December, I had 
authorized Mr. Orrin to makea payment on ac- 
count of the lease of the theatre to be made ; 1 sub- 
sequently repaid Mr. Orrin for his advance, on be- 

half of Mr. Abbey ; I look at the prisoner Benson, 


I have seen him before; I first saw him there, he 
called at Mr. Abbey’s office, 1254 Broadway ; be- 
tween the first of November and the 14th of No- 
vember, 1886; I was in Mr. Abbey’s office when he 
called; I had conversation with him at the time ; 
I was sitting there, [ believe, fixing upa little re- 
ception they were going to give Mr. Abbey and 
Mme. Patti, on their arrival from Europe. The 
prisoner came in and handed me his card—‘‘Charles 
Bourton, Correspondent of’’—I think the Paris 
Figaro, and Gil Blas, and the London Referee, and 
some other paper—printed card ; and then told me 
he wanted full particulars regarding—that he was 
sent over—that he was sent over a few days pre- 
vious, I think he said the steamer ‘‘ Champaign,”’ 
from Europe; and he had been sent over, and they 
wanted the fullacconnt of Mme. Patti’s journey 
through this country—where she was going. So, 
as he was the Parisian correspondent, or European 
correspondent, I probably gave it to him a little 
more fully than I would a local man; and he went 
on talking for a while. He was very suave in his 
manner; and after talking for a while about giving 
the journey, and taking it down—making 
a memorandum of the same. My faith in 
the prisoner was shattered at one time, 
He goi down the journey of Mme. Patti in the 
States, and he prepared journey of Mexico also, 
the jonrney which I had arranged. The journey 
contained the cities I visited,. the dates, and some 
of the theatres ; yes, I think I mentioned all of the 
theatres. I recollect, when I was discussing that 
part of the journey which related to Mexico, some- 
thing was said about the Teatro Nacional. I told 
him about the car we had engaged for her --the 
Patti car that the Pullmans had furnished that 
Mr. Abbey had engaged. I told him between what 
dates we would play there, and about the dates we 
would play there, the city and the theatre. And 
the operas she was to sing in there, and 
showed him a bill I had got out in the 
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city here, which we had advertised here at that 
time. The bill was up in the office there, and it 
mentioned some of the operas—portions of operas. 
I did not give him one of the bills. He could get 
one of them—we had a thousand of them hung 
around the city. I told him about the prices we 
charged there ; and he asked me if they would be 
the same as they were in New York. ‘I told him I 
thought they would bea little more, in Mexico 
on account of the long journey and the expense. 
He asked me about the modus operandi of our ad- 
vance sales as we conduct them here in New York. 
We had then advertised the sale here—the sale of 
seats here. I told him in detail just how I con- 
ducted the sale. I didn’t tell him the place where 
the sale was in Mexico; but I told him we usually 
sold at the box of the theatres as we do in New 
York; after the due advertisement of the sales, I 
told him we generally advertised two weeks ahead 
here. I gave him all the details for the sale, and 
that generally took place a week before the per- 
formance. Iam speaking now of the first conver- 
sation I had with the prisoner at my office in 
Broadway, Mr. Abbey being then oa his way to 
this country, 1 gave a series of performances of 
Mme. Patti in the City of Mexico during the latter 
part of December and January, I took the theatre 
from the 15th of December till the 15th of the fol- 
lowing January. The reason why we did not give 
performances that year on the 15th of December, 
was we didn’t know exactly what time we could 
reach there when we first engaged the theatre, so 
that we took a month’s time and we thought of 
giving these few performances, and cover then 
within that time. I have now told all of my first 
conversation with the prisoner, as near as I can 
recollect. I had a subsequent conversation with him 
at my office in Broadway, he asked me something 
about the reception we were going to give her; he 
wanted to go down; but [ gave him no invitation ; 
I did not Invite him ; may faith was shattered and 


25 
[ didn’t care about him; he asked for an invita- 
tion to go down the bay to receive Mr. Abbey on 
this occasion and Mme. Patti; that I declined to 
give him ; my faith being shattered ; I think that 
was all the conversation I had with him on that 
occasion ; he talked more about cabling; that did 
not tend to restore my faith; I saw the prisoner 
again after that; the morning of the 13th or 14th 
of November, 1886 ; on Sunday morning—a very 
cold morning too—we were going down the bay ; 
the foot of Twenty-second street, I think the 
steamer was : he was aboard of that steamer; and 
he walked up to me and spoke to me and said he 
wanted to have ‘‘a long talk with you sometime, 
because | want to send a full account of your do- 
ings over to my -papers.’’ And Mr. Miner, of the 
Herald, was on my arm at the time; and I says, 
‘¢ Very well, I will see you to-morrow.’’ But I 
knew myself at that time, that I was going to 
Philadelphia to-morrow ; as soon as we got down 
to the Cunard steamer, I think it was the ‘‘ Um- 
bria,’’- we went alongside of her, and it was blow- 
ing very hard; Lam nota nautical man enough to 
know whether it was the windward or the leeward 
side ; but we went alongside of the steamer, and 
smashed up alongside of the big steamer, and 
broke the paddle box. Before the Custom House 
officer who had a right to go aboard first, the pris- 
oner was aboard—like that. (Snapping his finger). 
And, I think, the only one. And then the captain 
of the steamer ordered us around on the other 
side. We got around on the other side in about 
twenty or twenty-five minutes, and went aboard ; 
and we met at last, and took Mme. Patti and Scal- 
chi and Nicolini off the steamer; the prisoner was 
there talking with Mme. Patti; so he got aboard 
with the rest of them, and we went down in the 


cabin; Mme Patti went down there; I introduced - 


the gentlemenly members of the press who were 
there and wanted to be introduced to Mme. Patti ; 
they were interviewing her; he came to me and 
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asked me to introduce him to Mr. Abbey ; I said, 
‘“ Yes, that will be by and by—I will introduce 
you; he went off; I went away again; and in 
about five minutes I turned ground, and he had Mr. 
Abbey in tow. 

He was laying down.the law to him: -he 
was interviewing him very strong; I next saw the 
prisoner-—he came up, I believe, either the next 
day, Monday or Tuesday, to the office, and asked 
for Mr. Abbey, and went in Mr. Abbey’s private 
office; I had no conversation then with him; 
I saw him enter Mr. Abbey’s private office and Isaw 
him come out. ‘And he said Mr. Abbey said he 
should have some tickets. Well, Mr. -Abbey told 


me to send him tickets. But lexpressed my dis- 
favor. SoT told him I would sena them to him 
that evening. I did send them to him; | mailed 
him two, to an address he left me on Clinton Place. 
And I got a letter back from him saying that I had 


sent him two seats for the matinee, instead of two 


seats for theevening. I wrot- hima letter on onr let- 
‘ter heads. He said that he must certainly have seats 


for the evening, because he wanted to cable it over 
to his papers. He didn’t send me back the tickets 
though—the matinee tickets. So I wrote him a 
letter, and said I had no more tickets, but I sent 
him a pass for two—admissions. The first evening 
of the concert, I think it was on the evening of the 
18th of November, an old lady and gentleman came 


-up with this pass. It was the only pass I[ had given 


ont, and I refused it. I went to the door, and Mr. 
Senorini, Mme. Patti’s personal agent, was there 
also. He asked me whatit was, Itold him that 


this was given to a young man that claimed to be 


correspondent for a Parisian paper, &c., and that it 
was the only pass I had given ont, and I refused il. 
[ asked these people—they were old people, and I 
was sorry to refuse them; but I had given it to 
Bourton and not to them. And Patti’s-agent said 
‘** Yes, a gentleman had called at the Windsor and 
seen Nicolini, and he had referred him to me.’’. [ 
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went back on the stage, probably half an hour 
after, and the prisoner was there talking to the ar- 
tists. LTasked him what right he had on the stage. 
He claimed to be French—he could speak fluently 
in different languages, French and Italian; and I 
could understand the French, and he was talking 
to the husband of Salchi, Count Lolli. I think that 
was the last I saw of the gentleman. He disap- 
peared from my view at that time. That was the 
night of the 18th,I think, of November. 1 next saw 
him in a cell at Headquarters, recently. I left the 
city of New. York on the journey at that 
time, on the first day of December, and went 
with the Company to Philadelphia, and _ re- 
remained there until that evening; Mr. Ab- 
bey was along; and [I left, I think at seven or 
eight oclock that evening fur Cincinnati; I think 
the train was a little late, but it was about the 
seven o'clock train, or the evening train—the Cin- 
cinatti train. I was booked to leave on that evening 
and consequently I left ; I went over with the com- 
pany, and left. [went to Cincinnati. The next 
morning | picked up the paper with this Mexican 
swidle in; and Mr. Abbey telegraphed me to pro- 
ceed to Mexico at once. I went to Chicago with 
my assistant, and left him there in charge, and 
started immediately for the City of Mexico. I 
think I arrived there on the morning of the 12th of 
December—Saturday morning, I think it was. 
When L arrived in the City of Mexico, | went and 
called on the Governor—Governor Ceballos, and as- 
certained from him in regard to this whole affair. 
In consequence of my visit upon the Governor, | 
looked around. On behalf of Mr. Abbey, directly 
after that, I published a notice of the sale of tickets 
for the performances to be given by Mr, Abbey. I 
had a good deal of difficulty to contend with there 
until I was vouched for; and if I had not been in 
the charge of a friend of mine, my life would have 
been in danger. I handed the Governor a dispatch 
that had been received and handed me by Mr. Ab- 
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bey in New York, before I left here, which was ad- 
dressed to Mr. Abbey at our office, 1,254 Broadway, 
which asked him: ‘* What time will you be in 
Mexico? What time will the Patti agent be in 
Mexico ?’ ; it was about the 29th day of November. 
And signed the manager of the Theater National ; 
and to answer there. I went there, with this gen- 
tleman who had vouched for me, Don Pedro Vincon 
Cuiardo, who was ex-Mayor of the City of 
Mexico, and a very influential gentleman , he came 
on the train with me, and vouched for me to the 
Governor, and to the people generally there—which 
probably saved me. We spoke of the advertising 
—that the effect of this would hurt the concerts. 
I saw these gentlemen, and also went up to the 
principal club, the Jockey Club. Next day I had 
a conference with these people, regarding the ad- 
visability of advertising this, and the prices of my 
proposed concerts. I had to take some advice from 
these gentlemen who were well Known in the city. 
We could aave charged $10, but for the people be- 
ing fleeced like this, these people advised to make 
the prices less ; they advised we should not charge 
it, and to make the prices $7.50 for the season, or 
for the bono, as they callit there, and $3 single. I 
advertised four concerts there, under their advice. 
I sold tickets for those concerts. The State De- 
partment had instructed their Minister to see me, 

and he vouches forme. And the Bank of London 
endorsed me and I delivered all the money over ; 
and I afterwards sold seats to a representative of 
the Government and the Bank of London, and re- 

mained there to show my good faith. I gota sub- 

poena to appear before some Judge there; I don’t 

remember what his name was; 1 went there and 

was examined. I ordered my advertisements in 

the papers The Governor gave me bis private sec- 

retary to act as my secretary and to assist me, and 

he took me and introduced me to the printer there 

—the Libro. [got my printing out. He usked me 

I saw the printer in 
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company withthe Governor's private secretary,and 
then I got my printing out. Ladvertised the actual 
operas that Mme. Patti would appear in, or por- 
tions of operas, and the prices agreed upon ; opened 
booth sales. It is the custom in Mexico to open 
two or three sales, one for the people who have the 
right to purchase boxes. The theatre was built by 
the people, the citizens, and they have the right to 
buy the boxes, which are very much similar to our 
Metropolitan opera boxes; they are owned by 
these people, and they have no rights any more 
than that the manager is compelled to notice two 
days for them and let them buy them, if they wish, 
at the prices he fixes ; they don’t get any discount, 
but they have a right to buy the boxes. That sale 
was opened, and then afterwards there was the 
season sale—a very good sale. It was superin- 
tended by the Governor. I conducted the sale of 
my tickets at the box office, Theatre National. As 
business manager of Mr. Henry Abbey, I did not 
at any time during the month of November or De- 
cember, 1886, give this defendant, George Benson, 
alias Charles Bourton, a letter of introduction 
under the name of Mayer to the manager of the 
Teatro Nacional, in the City of Mexico, or to any 
other person in the City of Mexico. I did not, 
either orally or in writing, authorize this defend- 
ant to take any action as the advance agent of Mr. 
Abbey, in the City of Mexico, in the month of De- 
cember, 1886. I did not, either orally or in writ- 
ing, under my own name, or underthe name of Mr. 
Abbey by myself as manager, authorize this de- 
fendant to proceed to the City of Mexico to adver- 
tise the sale of tickets for the Patti concerts to be 
given under Mr. Abbey’s direction. I did not 
authorize him in the way I[_ have just 
stated to take possession of the box 
office, to sell tickets, to print tickets and 
sell tickets, and to receive money _ for 
the sale of tickets; I did notauthorize him to 
sign the name of Mr. Abbey, or my name as mana- 
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ger, upon any tickets to be printed for these con- 
certs ; I did not authorize him to cause tickets with 
my name on as manager, or any part of my name 
as manager, or Mr. Abbey’s name, or any part of 
his name as manager, to be printed in the City of 
Mexico for the sale of these tickets: I did not, at 
any time, either on my own account, or on account 
of Mr. Abbey, give the defendant authority, either 
orally or in writing, to perform any act of any kind 


whatever, as the agent of Mr. Abbey, or as the 


agent of mvself as agent of Mr. Abbey’s busi- 
ness; I never did ; 1 never saw any pass presented 
signed by Mr. Abbey that had been sent to Benson ; 
would have been more so—they would have been 
more satisfactory if we could have charged a little 
more, Which we would have done; we charged 
$7.50, or $30 a bono season ; we might have charged 
$40 if we hadn't had this ; because the people were 
so incensed, it deterred me, with the advice of these 
other people; there were subsequent performances 
given, besides the four I advertised, at $10—to show 
you we could have charged $10 from the start. 


WILLIAM THOMAS PRITCHARD, recalled and ex- 
amined by Mr. Mallet—Prevost : 


I have testified that I saw the prisoner at the 
Theatre National, in the City of Mexico, sometime 
in the month of December, 1886; I saw the prisoner 
at another time subsequent to that, in the City of 
Mexico ; to the best of my recollection, the follow- 
ing day—the day following the day on which I 
bought the tickets—at the office of the Hotel y Tur- 
bide, right at the foot of the staircase, in the door- 
way of the office of the hotel. I was presented to 
Mr. Mayer by Mr. Sarate as the agent of Abbey- 
[ was presented to the prisoner—I don’t remember 
under what name—but, to the best of my recollec- 
tion, as Mr. Mayer; and he saluted me, and said, 


al 


‘“T am very glad to see you.” Isaid: ‘‘I have 
just bought tickets,’ or, ‘‘I have bought tickets. 
for your concert.’’ I don’t remember what he said; 
anything particularly; it was just a matter 


of three or four minutes only. I think 
[ might say the reason I was _ intro- 


duced was that his interpreter was an 
old clerk of mine in the Mexican National Rail- 
road, and it was just that casualty that made me 
be presented—jJust in same way that | was _ pre- 
sented afterwards to Mayer. Hedid not state that 
he was not Abbey’s representative. He received 
me. The introduction was made by Mr. Sarate to 
Mr. Abbey’s representative, and he saluted me, 
and I took it as such; but what word he used I 
don’t remember; it was jnst one of these casual 
things. When I spoke of having the tickets, I 
said, ‘‘l am going to your concert, sir; I have got 
tickets.”’ I don’t remember what he said— “all 
right,’’ or ‘‘very glad’’ or something; I can’t tell 
you ; I don’t remember it—it was just what was 
common on such an oceasion as that. I can say 
this; he was presented to me as Mr. Abbey’s 
agent, and no objection was made by the _ prisoner. 
[ know that the prisoner heard me, because he was 
looking at me, just as I know you are hearing me 
now. You may be deaf, Mr. Lyman, and may 
not hear me; but I presume you hear me, for you 
answer me, and direct your looks to me; he an- 
swered me something, but what he said I don’t re- 
member. There was some answer ; the whole thing 
didn’t last three or four minutes. 

He made no objection. He didn’t say, ‘‘I am 
not Mr, Abbey’s attorney.”’ Sarate is an old clerk 
of mine, and he said, ‘‘I am glad to see you here; 
let me present you to Mr. Abbey’sagent.’’ I said, 
‘Allright; I have got my tickets.”’ I said that to 
both, in the hearing of both. 


Hearing adjourned to Friday, January 27, 1888. 


91 


yj 


32 


| 


94 Nrw York, January 27, 1888. 
Present—THE CoMMISSIONER: Mr. NiIcoti; MR. 
MALLET—Prervost: Mr. MITCHELL; MR. 


BIEN. 


Cot. JUAN QuinTAs ARROYO, called on behalf of 
complainant, being duly sworn, testifies as follows: 


Direct-ecamination by Mr. Matlet—Prevost : 


[ reside at present in New York, at No. 100 West 
Fortieth street: § have resided in New York seven 
months; I was’in the City of Mexicoin the months 
of November and December, 1886; it is my fixed 
residence, and I have been in the city of Mexico 
very nearly twenty years ; thereisa theater in that 
city, Known as the Teatro Nacional; in the street 
of Vergaria; I saw the defendant in the City of 
Mexico in December, 1886 ; In the office for selling 
the tickets in the National Theatre ; I was going to 
my business in the office of the Governor in Mexico, 
and I heard about the excitement to get 
tickets for the performance of Miss Patti; and 
through curiosity I came to the theatre to see the 
crowd that was asking for the tickets for the per- 
formances ; and atthe place Il met a gentleman 
that was Chief of Police, General Carballeda ; he 
96 is the Chief of Police in Mexico; I was talking 

with Gen. Carballeda, because the gentleman in 
those days was intending to buy some real estate In 
Mexico, and he asked me to make the survey as 
engineer of the real estate ; and I saw many peo- 
ple asking for tickets, and buying tickets in the 
office of the National Theater ; and some moments 
after I left the gentleman to go home—some half 
an hour. I saw the prisoner at that time inside of 
the office that we call the ‘‘ contabaria ;’ that 
means ‘‘ office ’’—what we call the ‘‘ pigeon hole’? 
here, where we call for tickets in the vestibule ; he 
was standing and talking to some other gentle- 
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men, I don’t know inside of the office with 
the prisioner some people’ were talking—I 
dont’t know it wasa little far from the place I was 
staying—and other gentlemen were selling the 
tickets ; Isaw many people asking for tickets, and 
paying money for tickets; the defendant was 
present at that time; [ don’t remember what 
dav it was that I was atthe theatre. I remember 
when the Patti concerts were actually given—the 
real, but I don’t remember exactly the dates, be- 
cause at those days I was making my arrangements 
for coming to this country ; this occurrence took 
place about one month before they were given. 


Mr. Mitchell.—1 have no questions to 
ask, but I move to strike out the entire 
testimony of this witness as incompetent 
and irrelevant to prove the offense of 
forgery as alleged against this defendant 
inany sense-—all with the exception of 
that which he has testified relating to 
the identity of the defendant, and _ hav- 
ing seen him in the City of Mexico at the 
time specified by the witness. The other 
testimony I move to strike oat, on the 
grounds that I have stated—that it is in- 
competent, irrelevant, and immaterial to 
this issue. — 


Exception taken. 


Mr. Mitchell.—At this stage of the pro- 
ceedings, I move to strike out all testimony 
civen by Mr. Abbey and Mr. Mayer, with 
the exception of that part which related to 
the fact of their not having appointed or au- 
thorized this defendant to act as their agent 
for the securing of the theatre, and the ad- 
vertising done in relation to the Patti Con- 
certs: and also the fact that they gave him 
no authorization to sell tickets ; and all the 
balance of that testimony I submit is incom- 
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petent, and for that reason, I move to strike 
it out. 


Motion denied ; exception taken. 


CHARLES A. HANLY, called on behalf of com- 
plainant, being duly sworn, testifies as follows: 


Direct-examination by Mr. Nicoll : 


I am a detective sergeant of police; [am con- 
nected with the Police Detective Bureau in this 
city, and I was connected with the Police Detective 
Bureau in the month of December, 1887, and Janu- 
ary, 1888; this month, I was detailed by the In- 
spector who has charge of that Burean to make an 
arrest of this prisoner, Benson; the exact date I 
can’t remember; I recollect the 12th day of Janu- 
ary, 1888; I made the arrest of the prisoner upon 
that day; in company with me at the time were De- 
tective Sergeants Adamsand Killalee; I first saw the 
prisoner then, walking down Broadway; he was not 
alone; he was in company witha gentleman named 
Bien, Mr. Bien, his attorney; we accosted in Broad- 
way, in front of the Stewart Building; we told 
him that he was wanted ; we asked Mr. Bien the 
gentleman’s name; the defendant was right along- 
side of him? 


By the Commissioner : 


I know that I heard it; whether Mr. Benson 
heard it or not, I can’t say; I think Mr. Killilee 
was between Mr. Bienand the prisoner ; Mr.Adams 
spoke to Mr. Bien; Mr. Adams was standing in 
front of Mr. Bien; the prisoner was about two feet 
away from Mr. Adams; Mr. Adatns asked Mr. 
Bien what was the gentleman’s name, and he told 
him his name was G. M. Clinchwood ; we said that 
was the man we wanted ; and we requested him to 
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come to police headquarters with us, informing Mr. 
Bien where we were taking him; and we went di- 
rect to Police Headquarters ; we allowed him to sit 
in the room there until two o’clock ; we touk him 
to Court—Jefferson Market Court—and _ had 
him remanded back in our’ custody until 
the following day—until Saturday; after 
that I had some conversation with him, at 
Police Headquarters; the conversation was _ intro- 
duced in regards to diamonds and different things; 
the prisoner said that he was aware now what the 
charge was, and that he didn’t think that the 
offense that he was charged with was extraditable; 
I didn’t see Mr. Abbey there until the next day ; I 
spoke to him about the nature of the charge, as to 
what it wasafter we came from Court; we got a 
talking in regards to the matter ina general way; 
and he said that he didn't see how he could be ex- 
tradited; that he hadn’t committed the offense of 
forgery; that there was no name signed to the 
tickets; he authorized no one to sign any names to 
it; we asked him about a Jetter; he didn’t know of 
any letter; and if it was where was it; and he said 
that he was informed that he was going to be prose- 
cuted for bringing stolen money into the State, and 
he didn’t see how that could be, becanse he 
couldn't see where the stolen money was; he ad- 
mitted he had been in Mexico; he said he didn’t 
sell any tickets personally himself; but he spoke 
of the fact that there had been a fraudulent sale of 
tickets there: and that he had been in Mexico at 
the time; he said he had taken the proceeds of the 
sale; he said he took a package of money from the 
theater box office to his hotel—and a lot of silver 
that was in bags; he didn’t tell me how he got out 
but he said he was In Mexico at eight o’ clock that 
night, and he was onthe train at half past four 
that morning; how he got there he didn’t tell me; 
he said the last train ieft about half past seven at 
night; and at 4:30 the next morning he was on that 
train; he stated that he requested police protection 
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in conveying the money from the box office to the 
safe in the hotel; the letter—I had no conversation 
with him in regard to the letter; and I was only 
present when Mr. Killalee asked if there was any 
letter, and he said, ‘*‘ Where is it? Produce it.’’ 

As to what became of the silver, he said he left it 
there. The following morning, after reading the 
account in the paper, Iasked him: ‘‘ How is it 
that you left $4,600?’’ I said: ‘‘Is that so?”’ 
He said: ‘‘ Yes, I had to leave that,and my clothes 


also. 


THOMAS F.. ApAms, called on behalf of the com- 
plainant, being duly sworn, testified as follows : 


Direct-exramination by Mr. Nicoll: 


[am a detective sergeant of police, and was such 
in the month of January, 1888. I was detailed by 
the Inspector to arrest this prisoner. On the 12th 
day of Jannary, 1888, I made the arrest in com- 
pany with Detective Sergeants Hanly and Killalee, 
about opposite the main entrance of the Stewart 
Building, on Broadway, above Chambers street. 
Counsellor Bien was with the prisoner at the time. 
I had followed the prisoner and Mr. Bien from his 
ofiice—about Pearl street and Broadway, I think 
itis—and I came immediately in front of him on 
Broadway ; and I spoke to Mr. Bien, and I says: 
‘* Mr. Bien, who is this man with you ?”’ 
‘What do youn want to know for?’’ I says: 
‘*“Your name is Bien; I know you. I want to 
know who this man is with you.’’ Hesays: ‘His 
name is Clinchwood.” Isays: ‘That is the man 
we want.’’ And then, addressing the prisoner : 
‘You will have to goto Police Headquarters. In- 
spector Byrnes wants to see you.”’ The counsellor 
then said that he had to go to Court; if I would 
be kind enough to have the Inspector keep the 


He said: 
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prisoner there for an hour or two before he went to 
Court—that he would like tosee him. When I 
went to Police Headquarters I made that request. 
3ut after leaving Mr. Bien, Mr. Hanly accom- 
panied the prisoner from Chambers street up Broad- 
way to Police Headquarters. It was a part of my 
duty after that to take the prisoner to the Jefferson 
Market Police Court: Attwo o'clock that day I 
walked with him to the Jefferson Market Police 
Court and back again. I accompanied him on the 
following Saturday. While in company with him, 
| had general conservation with him. First he 
asked me what complaint there was against him. 
[told him I thonght it was forgery. He says: 
‘“Where is the forgery? It isn’t in existence.”’ 
| said: ‘‘How about that letter?’’ He says: 
‘Where isit? Letthem produce it. I took good 
care to get that letter back.’’ That was about all 
in relation to the letter. Ina general way, he said 


his transactions in Mexico benefited Abbey more_ 


than they hurt him; he elaimed that he had ad- 
vanced the price of his tickets from six dollars to 
ten dollars. And in conversation with him in re- 
lation to Abbey’s name upon the ticket, he claimed 
that Abbey’s name was not on the t cket, but that 
some of the tickets were, as the best of my memory 
is, that they were endorsed ‘‘M. Mayer, per 
P. C., Secretary.’ He claimed that the tickets 
were not the same as the tickets that Abbey 


© 


used here; they were upon different colored 
tissue paper, if | remember rightly, and the 
colors indicated the different sections of the honse. 
They were of diffsrent colors—red and blue. And 
green, and yellow, and something ; he named two 
or three of four colors, I forget just which.  Indi- 
cating the different sections of the house. What 
was said, if anything, upon the subject of his study 
of the extradition laws. Heclaimed that he was 
familiar with the extradition laws between the 
United States and Mexico ; and that while he may 
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have obtained money by false pretenses, he couldn’ t 
see the forgery. 


Mr. Mallet-Prevost.—The testimony which 
we had expected from the City of Mexico, is 
not yet arrived ; we have news that it is on 
the way; and expect to receive it in the 
early: part of the next week. We would like 
at that time a few days to examine if, and to 
make translations in order to present them 
to vour Honor; and we would, therefore, ask 
for an adiournment. 


Mr. Nicoll.—Counsel proceeds to submit 
the following as his reasons for his applica- 
tion : 

The counsel alleges that he and his asso- 
ciate Counsel have acted with great diligence 
in the procurement of the necessary proofs 
to support the allegations of forgery con- 
tained in the complaint ; and, as evidence 
thereof, submits the following to the Com- 
misioner : 

That the prisoner was arrested on the 14th 
day of January, 1888. That but 13 days have 
now elapsed since the defendant was arrested 
on the 14th day of January. That the pro- 
secution have examined a number of witnes- 
ses in the presence of the Commissioner, 
whose testimony tended to support the alle- 
gations of the complaint. That they have 
examined two witnesses who were in Mexico 
at the time of the commission of the offense 
alleged in the complaint ; and that they have 
fully and overwhelmingly established the in- 
tent to defraud, which is one of the neces- 
sary allegations of the complaint. That they 
have proved by the admissions of the prisoner 
the destruction of one of the documents al. 
leged in the complaint to have been forged 
by him. That immediately upon the arrest 


of the prisoner, or the next day 
rest of the prisoner, counsel 


after the ar- 
advised the 


Mexican Consul to telegraph to the Minis- 
ter of Foreign Affairs in Mexico, asking him 
to send witnesses to be examined before the 
Commissioner. That a day or two afterwards a 
telegram was received in reply, stating that 
witnesses were not necessary, but that the 
documents required by the treaty ‘‘ left here 


three days ago.’ 


9 


gram was the 17th. 


At the last hearing before 


The date of this last tele- 


the Commis- 


sioner, on the 20th day of January, 1888, 
counsel for the Mexican Government stated 


to the Commissioner the substance 


of their 


information concerning the condition of such 


pro fs. 


That on tue 19th, theday before the 


last hearing, counsel, with a view of ascer- 


taining exactly what 


the documents dis- 


patched by the Mexican Government did con- 
tain, in order that they might intelligently 
answer any questions of the Commissioner 
in that regard, caused to be 
the Consul-General, to the Prime Minister at 


Mexico, a dispatch in which they stated as | 


sent, through 


follows (and as lam not familiar with the 
Spanish language, my associate will read if). 


° 


Mr. Mallet-Prevost.—( Reading): “ Counsel 
request that I should advise you of the 


‘charges which they have made against 


Benson,io order to learn whether the proofs 
‘which have been sent support these charges, 
forgery of the signature of Abbey to the 
letter addressed Moreno of the Theatre Nat- 
ional, forgery and sale of tiekets with the 
signature of Abbey. They desire to have 


‘as necessary (as indispensable) declarations 


of Moreno and Oren in regard to the letter, 


‘and of the printer, seller, and some pur- 
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‘‘ chasers of forged tickets, and some tickets 
* sold.” 

In answer to that camea telegram two days 
later, dated January 2ist, from the Minister 
of Foreign Affairs, stating: ‘‘ To-day the 
‘‘ proofs of forgery requested by your tele- 
‘‘oram of day before yesterday left here.”’ 


Mr. Nicoll.--Now, in the meanwhile, we 
learned, and since the last adjournment, that 
the documents referred to in the telegram of 
the 17th had, in fact, been sent by the Mexi- 
can Government, as stated in that telegram, 
but that before they were used, the Consul- 
General here was instructed not to use them, 
because they were intended to support an al- 
legation of false pretenses, and not of for- 


IePry 
gery. 


Mr. Mitchell.—I would like to have it ap- 
pear that the extradition papers, as already 
sent by the Mexican Government, demanding 
that this defendant be handed over to that 
government, and referred to in the telegrams 
annexed to the complaint, are for false pre- 
tenses,and not forgery. I think it is due to 
this defendant that that should be on the 
record—-that the record should contain that 
fact. 


Mr. Mallet-Prevost.—-The Mexican Consnul- 
General has received instructions from the 
Mexican Minister at Washington directing 
him not to present the extradition papers 
charging the prisoner with obtaining money 
under false pretenses; and stating further 
that a telegram was by him received from the 
Mexican Government, before the receipt by 
him of said extradition papers, advising him 
that extradition papers upon the charge of 
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forgery had been sent, and directing him not 
to present the first extradition papers sent. 


Mr. Mitchell.—l renew my motion for the 
discharge of the prisoner. 


The Commissioner, after examining the au- 
thorities submitted, denies the motion. 


Mr. Mitchell excepted. 


Hearing adjourned to Saturday, February 4, 
1888, 


New York, February 4, 1888. 


Present—Tnkr ComMMISSIONER, Mr. NIcouLi, Mr. 
MALLET-PREVosT, Mr. MITCHELL, Mr. 
BIEN. 


Joun W. Foster, called on behalf of the prose- 
cution, being duly sworn, testifies as follows : 


Direct-exramination by Mr. Nicoll: 


I reside at Washington, D. C.; I was the Minis- 
ter of the United States to Mexico from the year 
1873 to 1880 ecntinuously, and during that time I 
resided in the City of Mexico. I am a lawyer by 
profession, admitted to practice in the courts of 
the United States at Washington City. 

(. Are you familiar with the laws of Mexico, 
and the procedure in the courts of Mexico ? 


Mr. Mitchell.—Objected to for this reason: 
The laws speak for themselves, and oral tes- 
timony never can be substituted for the 
written laws of any country or State; and, 
furthermore, that it is secondary evidence— 
not the first or best evidence of the fact. 
Objection overruled ; exception taken. 
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A. [have familiarized myself sufficiently with 
the laws of Mexico for the discharge of my duties 
as minister to that country, or attempted to do so; 
but I never was a practicing attorney in Mexico. 
[ was not admitted to practice in the courts of 
Mexico, but I became familiar with the laws and 
the statutes of Mexico in a general way when I was 
the minister of our government to Mexico. It was 
my duty as minister to sufficiently familiarize my- 
self with the laws of that country to discharge my 
duties in connection with the extradition matters, 
and I was familiar, and am familiar, with the prac- 
tice and laws of Mexico in relation to extradition 
proceedings between that republic and the United 
States. [ama practicing attorney in Washington 
City, and as such am the legal adviser of the Mexi- 
can Legation ; thatis part of my professional occu- 
pation, to a reasonable extent, so far as my duties 
and investigations made it necessary. I have since 
the time I was Mexican Minister continued to be 
familiar, by reason of my being counsel to the 
Mexican Government, with the laws and statutes 
of Mexico and the practice prevailing in Courts of 
justice there. 

By reason of my being for a number of years 
Minister to Mexico, resident in the City of Mexico, 
and subsequently counsel to the Mexican Govern- 
mentin that city. I have made myself familiar 
with the laws and practice relating to the authen- 
tication of documents -to be used in extradition 
cases under the treaty between the United States 
and Mexico. 

Il am sufficiently familiar for the purposes of ex- 
tradition with the laws governing the admission of 
evidence in the tribunals of Mexico, for the admis- 
sion of evidence for the purposes of issuing war- 
rants to apprehend criminals. 

And Lam familiar with the law and practice pre- 
vailing in Mexico and its tribunals relating to the 
certification of copies of original depositions used 
in the tribunals of Mexico ¢ 
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I ask the privilege of adding that I am nota 
practicing lawyer in Mexico; and the reason for 
giving an affirmative answer is that I made it my 
business as Minister in Mexico to sufficiently 
familiarize myself with the practice to dis- 
charge my duties as minister, which made it my 
duty to make such certificates. I do not claim 
to be an accomplished Mexican lawyeratall. Iam 
ware of no change in the law and practice in-the 
tribunals of Mexico in regard toextradition since I 
ceased to be United States Minister; L have re- 
cently made an examination of the law and _ prac- 
tice; since this case arose | have examined the 
Code and the procedure of Mexico and I find the 
law to be similar to what it was at the time I was 
Minister in its general principles and practice; it 
does not appear to have been changed with regard 
to the certification of copies of original documents; 
t is the same with regard to the admission of evi- 
dence in the tribunals for the issuance of warrants 
for the apprehension of criminals as when I was 
Minister. 


Direct-ecamination by Mr. Mallet-Prevost : 


(J. Is this document properly authenticated ¢ 
Mr. Mitchell.—Objected to, on the ground 
that it appears by the question to be a copy 
of an instrument not properly authenticated; 
and, secondly, that it has not been marked 
for identification ; and, thirdly, that it is ir- 
relevant and incompetent, and not the best 
evidence of the fact which they seek to prove. 


The Commissioner. —Objection overruled. 
Exception. 


Witness.—This document, purporting to bea 
petition from the Mexican government to the gov- 
ernment of the United States, asking for the extra- 
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dition of the prisoner, is properly certified as a 
copy of its original, according to the law of Mexico, 
as it was in the year 1880, when I was Minister to 
that country. 


I will mark the document Exhibit A for 
identification of this date. 


Said paper marked Exhibit A for identifi- 
sation, February 4, 1888. 


(). ls this document properly certified as a copy 
of the original ? 


Mr. Mitchell.—I object to the question as 
incompetent,irrelevant, and not the best evi- 
dence on the subject, and further, that this 
witness is not competent to answer the ques- 
tion. 

Objection overruled ; exception taken. 


Witness.—Iam acquainted with the Spanish lan- 
guage sufficiently so as to read and understand the 
eontents of that document; that document is prop- 
erly certified as a copy of the original, according to 
the law of Mexico in 1880. 


Mr. Mallet-Prevost produces another pa- 
per, which is marked Exhibit B, for identi- 
fication, February 4, 1888. 

(Exhibit B, for identification, shown wit- 
ness. ) 

(). Is this copy of a document properly authenti- 
cated ? 


Objected to, as incompetent, irrelevant and 
immaterial, and as not the best evidence 
on the subject ; objection overruled ; excep- 
tion taken. 


Wiiness.—This document, which purports to be 
a copy of a certain record in the Fourth Criminal 
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Court of the City of Mexico, containing certain de- 
positions and declarations, is authenticated and 
certified as a copy of said original on record, ac- 
cording to the law of Mexico as it wasin the year 
1870. 

The original of this document would have been 
admissible in evidence in the tribunals of Mexico, 
in the year 1880, for the purpose of being evidence 
against the prisoner for the crime of forgery, and 
for the purpose of issuing a warrant of arrest for 
said crime. 

It would have been admissible in the tribunals of 
Mexico, in the year 1880, as evidence of the crime 
of forgery, for the purpose of issuing a warrant of 
arrest for said crime against the defendant. 


Mr. Mallet-Prevost produces another pa- 
per, whichis marked Exhibit C, for identi- 
fication, February 4, 1884. 


Q. Are these documents properly authenticated ? 


Objected to, as incompetent and _ irrel- 
evant, and not the best evidence on the sub- 
ject embraced in the question; objection 
overruled ; exception taken. 


Witness.— This document, purporting to be a 
copy of certain instruments and documents upon 
which a warrant of arrest, charging the present 
prisoner with the crime of forgery, was issued in 
the Republic of Mexico, would have been admissi- 
ble in the year 1880 in the tribunals of Mexico as 
evidence of said crime, and for the purpose of is- 
sulug said warrant. 

Also, the original, of which this document pur- 
ports to be acopy, as also the originals of the 
other copies, would have been admissible in evi- 
dence in support of the crime of forgery, and for 
the purpose of issuing a warrant of arrest against 
this prisoner for said crime, in the year 1880, in 
the Republic of Mexico. 
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Q. Would these documents and tickets be admis- 
sible as evidence (in the Courts of Mexico), to 
prove the crime of forgery, or as cround of issuing 
a warrant ? 


Mr. Mitchell.—I object to the question as 
incompetent. Your Honor will have to draw 
those conclusions; and, furthermore, I do 
not see how this witness can decide what a 
Judge would have done upon the presenta- 
tion of these in evidence, and the objection 
when made, if it had been made. Objection 
overruled ; exception taken. 


Witness.—I1 think that the exhibits which are at- 
tached to this document, and which purport to be 
tickets of admission issued in the City of Mexico to 
certain operas and concerts in the Teatro Nacional, 
to be given in said theatre in the month of January 
of 1887,would have been admissible in the tribunals 
of Mexico in the year 1880 as evidence of the crime 
of forgery, and as a ground for issuing a warrant 
of arrest for said crime sgainst this defendant. 

I think that the exhibit which is attached to this 
document, and which purports to be a prospectus 
issued by Henry E. Abbey Company for certain 
operas and concerts to be given in the Teatro Naci- 
onal in the City of Mexico in the month of January, 
1887, would have been admissibls in the year 1880, 
in the tribunals of Mexico as evidence of the crime 
of forgery, and asa ground for issuing a warrant 
of arrest against this prisoner for said crime. 

The certification upon this document, purport- 
ing to set forth that itis the original of a certain 
record existing in the Fourth Criminal Court of 
Mexico, is a proper certification according to the 
laws of Mexico as it was in the year 1880. 


Same objection, ruling and exception 
to the question which called for the fol- 
lowing answer. 
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Witness.—I make the same statement in regard 
to Exhibit A and B # 


Cross-examination by Mr. Mitchell: 


. In the answers which you have given here, 
where you stated that certain evidence would have 
been admissible in Mexico in the year 1880, to 
prove the crime of forgery, were they based upon 
the fact that the word*‘ falsification ’’ appears in the 
original, and vou assume and decide that to mean 
a charge of forgery—that that word means forgery, 


and nothing else ¢ 


A. Ido. In Spanish that is the proper interpre- 


tation, as I understand it, of the word ‘‘ forgery.’’ 
As used in the Mexican Code, it is that. 

@. Do you mean to say that word is not used to 
apply to any other crime than forgery ? 

A. I cannot say that it is not. 

Q. Asa matter of fact, is it not used to mean 
‘‘false pretences’’ and ‘‘ false tokens ?’ 

A. Not without other connecting words to 
qualify it. 

(). Is the word used as applied to those crimes ? 

A. To answer authoritatively 1 would have to 
make a more accurate examination of the Code. 

(). Please do so as to false pretenses ! 

A. I would have to make an examination of the 
Code more accurately to answer the question. 

(). When that word ‘‘ falsification’’ 1s used as 
meaning in part forgery, is it not also used in con- 
nection with other words—other words as designa- 
ting the crime of forgery / 

A. It was, and must necessarily be to define the 
precise act or offense. 

’ Q. Then the word ‘falsification,’ standing 
alone, does not mean forgery alone in Mexican lan- 
guage, does it? It does not mean forgery alone ? 

A. It is susceptible of other meanings. 
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Re-direct examination by Mr. Nicoll: 


Q. May it mean also false pretences? 
A. It may, if the context justifies it. 
Q. You are familiar with the treaty between 


Mexico and the United States ? 


A. I have read it frequently, 
Q@. And you are aware that the Spanish Treaty 
uses the word ‘ falsification ?”’ (Book shown wit- 


. 


ness. ( 


‘ 


A. lam. 


Mr. Nicoll.—I ask to have Article III of 
the Spanish ‘Treaty marked in evidence. 

Said Article III marked Exhibit E, Febru- 
ary 4, 1888. 


Witness.—I think probably a free statement will 
be intelligible to the Commissioner, and probably to 
the gentlemen on both sides. I do not want them 
to obtain the impreesion that [am assuming more 
than I know. As Minister, it became my duty to 
execute this statute which you have before you— 
as I did while Iwas Minister in the country. I 
was not educated as a civil law lawyer of the 
Roman or civil law, and had no acquaintance by 
practice with the Code of Procedure, with the pro- 
cedure in the Courts of Mexico, and I had to ac- 
quire such knowledge by enquiry of Mexican law- 
yers and by an examination of the Code, as would 


enable me to execute this statute. To that extent 
‘[ attempted to master the subject, not for the pur- 


pose of becoming an accomplished Mexican lawyer 
—I did not have that in view—but asthe Minister’s 
duty. ‘The present acting Minister is not an educa- 
ted lawyer, but it is made his duty to execute that 
statute, and he comes as near to it as he can by 
such assistance as he can obtain; and although I 
had a little advantage possibly of the present act- 
ing Minister in having had a iegal education in my 
own country, I acquired that knowledge with a lit- 
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tle more familiarity, more readily than he possibly 
did, and [am simply using that as an illustration. 
and that is probably sufficient on the point during 
my residence as Minister. Since my _ residence as 
Minister I have been counsel to the Mexican Lega- 
tionin Washington—not specially for such legal ad- 
vice as I could give on Mexican law but for such as- 
sistance as I could give rather on any question that 
might arise ; and I have given as the case came up 
such attention to Mexican legislation and Mexican 
law as I found it necessary. I have examined with 
some care the Mexican Code recently, and since 
this case came up I have looked over the Code with 
regard to forgery, and the provisions of the law on 
that subject. 


By the Commissioner : 


(). Previous to that time—the time of your re- 
cent examination of the subject—what experience 
had you had, since you ceased to be Minister, in 
extradition matters ? 

A. None since I ceased to be Minister, except my 
general— 

Q. In the way of advising the Mexican Legation 
at Washington ¢ 

A. None. 

(J. This is the only case ? 

A. This is the first case that has arisen to which 
my attention was called. Extradition cases fre- 
quently arise that are decided, here and elsewhere, 
especially on the frontier, where they are decided 
without reference to the Minister. Under the pro- 
visions of the treaty, the judges of the Courts on 
the border have full power to decide. 


By Mr, Nicoll: 
Q. You have had Spanish documents, frequently, 


passing through your hands since you have been 


Minister ¢ = : 
A. Yes, frequently; it is due to the Commis- 
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sioner to say that I do not claim to be an expert in 
Mexican law. 


By Mr. Mitchell : 


®. Nor the evidence in force there—the rules of 
evidence adopted there by their Courts ? 

A. Only in ageneral way; I have a general 
knowledge—I give this information mainly for 
your satisfaction. 


By Mr. Mallet-Prevost : 


Are not the Spanish documents constantly pass- 
ing through your hands, and are you not familiar, 
and have you not been familiar since 1880, with 
the manner in which those documents are certified 
and authenticated ? 


Objected to as imcompetent and ir- 
relevant ; objection overruled; excep- 
tion taken. 


A. Such documents do frequently pass through 
my hands; I claim to be familiar with the method 
of certification. 

q. And are those documents which have been 
handed to you, certified in the same manner as 
other documents which have passed through your 
hands ? 


Same objection ; raling and excption. 
A. They are properly certified. 
By the Commissioner: 


As copies ? 
@. As copies ; each particular document requires 
its special— 


By Mr. Nicoll: 


Q. [ask you whether lam correct in my state- 
ment that copies of all documents that are filed in 
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Courts of justice are admissible in other tribunals 
of Mexico—were while you were Minister. 


Objected as incompetent; objection 
overruled ; exception taken. 


A. Yes. 
@. Did 1 understand you to say that the civil 
4 law prevailed in’ Mexico, and that was a practice 


obtaiaing in countries governed by the civil law? 


Objected tu as suggestive and leading, 
and incompetent ; objection overruled ; 
exception taken. 


A. I suppose itisa_ sufficient answer for me to 
say that the civil law prevails in Mexico. 
q. Lask you whether or not the civil law still 
prevails in Mexico? 


Objected to as incompetent; objection 
overruled ; exception taken. 


A. It does. 

Q. Task you whether or not you have had any 
experience whatever since you were Minister, by 
reason of any documents passing under your view, 
or by reason of any other investigation in pursu- 
ance of your general retainer from the Mexican 
government to examine the laws and practice of 
Mexico—whether or not you have had any Knowl- 
edge of the procedure in the tribunals of Mexico re- 
lating to the issuance of warrants for the appre- 
hension of criminals charged with the crimes speci- 
fied in the treaty, and whether or not of the law 
with regard to the authentification or certification 
of such documents as are filed in the tribunals of 
On that enlighten us. 


Mexico ? 


Objected to as incompetent ; objection 
overruled ; exception taken. 
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A. The answer requires two divisions ; on the 
the first point I think I have already answered—- 
that this is the first case of extradition that has 
been brought to my attention by the Mexican Min- 
ister ; as to the second branch, I think [am quite 
familiar with the. character—with the necessary 
character of documents, the authentication of docu- 
ments, for admission in Mexican Courts, by my 
experience in the examination of various docu- 
ments of that character; the Commissioner under- 
stands that that does not relate tothe matter of 
extradition. 

(). Does it relate to criminal matters at all, or 
civil matters ¢ 

A. Mainly to civil matters. 

Q. To some criminal matters ? 

A. I do not recall any criminal case, either of 
extradition, or of a criminal case under it. 

Q. Is the practice the same in civil and criminal 
matters, inregard to the certification of docu- 
ments. 


Objected to as incompetent ; objection 
overruled ; exception taken. 


A. I think there is no material difference in the 
matter of certification. 


Hearing adjourned to Tuesday, February 7, 1888. 


NEw York, February 7, 1888. 
Present—The Commissioner, Mr. NicoLi, Mr. MAL- 
LET-PREVosT, Mr. MitcHELL. 
Ienacio ALIs, called on behalf of the prosecu- 


tion, being duly sworn, testifies as follows: 


Direct-examination by Mr. Mallet-Prevost : 


I reside in the city of Chicago; and hold the 
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position there of Mexican consul; | have always been 
practicing in Mexico as [ama lawyer for the whole 
country. Il was admitted to practice in 1856, in 
the City of Mexico, and have continued to prac- 
tice from that date up to the time that I left Mexi- 
co; that was my occupation; 1 left there two 
months ago; I have been Judge in the State of Mex- 
ico, of the Superior Court of Mexico; Iam _ famil- 
lar with the practice in Mexico, and with the law 
of Mexico regulating the certification of copies 
of original documents; I am familiar with the laws 
of evidence in force in the tribunals of Mexico; I 
am familiar with the practice and laws of Mexico 
relating to the admission of proofs in charges of 
the crimes provided for by the Penal Code of Mexico; 
fam familiar with the laws of Mexico regulating the 
admission of evidence in the charge of forgery ; 
Lam familiar with the laws of Mexico in regard to 
the admission of evidence for the purpose of issu. 
ing warrants of arrest for the apprehension of per- 
sons charged with the crime of forgery; I am 
familiar with the laws of Mexico relating to the au- 
thentication of copies of original documents on file 
in the Courts, or in any of the Register’s offices in 
Mexico ; [am familiar with the laws of Mexico In 
relation to the certification of copies of original 
documents for the purpose of admitting those 
copies as evidence in the tribunals of Mexico ; Iam 
familiar with the law of Mexico relating to the ad- 
missibility of certified copies of original documents 
as evidence of the crime of forgery, and as a basis 
for issuing a warrant of arrest against the person 
charged with the crime of forgery. 


Cross-examined by Mr. Mitchell: 


@. Have you read the Penal Code of Mexico re- 
cently ¢ 

A. Yes, sir; [have it always with me. 

Q. Have you a copy with you % 
A. Yes. 
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(. Do you understand what the crime of forgery 
is ? 

A. Forgery can be committed in different ways ; 
but the substance is a crime by which somebody 
endeavored to, or appropriated some money, or 
any other thing, by the ways that the law states, 
because there are several ways to make a forgery. 

Q. Will you give the full definition of it as it ap- 
plies to this proceeding ? 

A. Forgery is an act by which somebody appro- 
priates a thing under the different ways that the 
law states—and the law states about six or seven. 
I have the law here, by which all of them constitute 
the one forgery. 

Q. Is that the best definition you can give ? 

A. Yes; that is the definition that the law gives. 
I will give the same definition that the law gives, if 
you like. 

(). Have you given it, or do you wish to give a 
further definition ? 

A. No; that is substantially the definition. 

(). Isthat the definition, and the only definition, 
which vou desire to be included in your answer ¢ 

A. Yes. 

@. What is the mode of procedure in making a 
criminal charge against a person for forgery in 
Mexico ? 

A. To go to the Judge, and to present the appli- 
cation to the Judge, of all the facts that I have 
stated are proof. 

Q. Do you set forth all the facts in the complaint 
at the time, before the magistrate issues the war- 
rant % 

A. What kind ? 

‘J. The kind of facts of the acts which constitute 
the crime? 

A. Yes. 

@. Do you set them forth in the complaint ? 

A. Yes, before the Judge. 

Q. Is that reduced to writing ¢ 

A. Yes, to writing. 


BS 

@. And then do you sign it ? 

A. Yes. 

(). And are vou then sworn ? 

A. No; according to the Mexican law, we are 
not sworn. 

Q. You do not swear ? 

A. No; do not swear. 

(). You are not compelled to? 

A. No, sir. 

(). You merely state it ? 

A. Yes. 

(). And have it set forth in writing ? 

A. Yes, sir; only we call it a protest, to say the 
truth. | 

(). You do protest to say the truth ¢ 

A. Yes. 

q. That is similar to an oath ? 

A. Yes. | 

(J. It is binding on the conscience of the person 
that protests ? 

A. Yes, certainly. 

(). Now, there has to be an individual make that 
complaint, has there not? 

A. Yes, sir. 

(J. And his name has got to be attached to the 
paper ¢ 

A. The name of the person that makes the com- 
plaint. 

(. The name of the person that makes the com- 
plaint ? 

A. Must sign if. 

(J. And he isthe person that must be injured, if 
he complains, is he not? 

A. Yes, the person or corporation, or the public 
defender of society. 

Q. If a citizen parts with money or property by 
means of a forgery, and he should make a com- 
plaint to the magistrate or judge there, his name 
would have to be attached.to the paper where the 
facts were written out, before the magistrate issued 
his warrant, would it not ¢ 
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A. Certainly, yes. 

Q. And if he had possession of the instrument 
which he alleged to be forged,.whereby he parted 
with property of some kind, he would have to 
produce that instrument, would he not, to the 
Court ? 

A. Yes, he can produce it, but that is not neces- 
sary. 

Q. The party that complains would have to pro- 
duce that instrument ? 

A. If he wished to produce it; if not, he can re- 
serve such document to prodnce it in the best time 
for him. 

Q. According to the law of Mexico, that instru- 
ment must be set forth in words and figures in the 
complaint —in the written complaint—must it 
not % 

A. No, sir; it is not necessary to attach the doc- 
ument directly in the complaint. You can pro- 
duce in daylight the document, or’ you only have 
to produce the witnesses or other means to prove 
it. 

. I will ask this question? I do not think you 
understand me? 

A. I think [ understand what you say, and I[ will 
explain: You believe that when any document is 
necessary to prove one crime, it must be attached 


precisely in the complaint. 


Q. No; you do not understand. Is it not neces- 
sary, under the Mexican law, where a person makes 
complaint that they have been defranded by means 
of a forgery, and they have possession of the forged 
instrument, that that forged instrument must be 
set forth in the complaint, when the complaint is 
reduced to writing before the magistrate who is- 
sues the warrant to apprehend the prisoner ? 

A. No, sir. 

Q. Must it refer to it ? 

A. It must refer to it, yes. 

Q. If it refers to it, it must refer to it as being at- 
tached ¢ 


A. No, sir. 

®. It must not? 

A. No, sir; it is not necessary. Because, you 
know, it is afforded tothe lawyer or counsellor to 
follow up the judgment, but it is not nevessary to 


introduce the document directly. 


(). If the person who makes the complaint for 


forgery has possession of the forged document by 
means of which he parted with his property, when 
he makes this complaint to the magistrate, and be- 
fore the warrant is issued, who takes possession of 
the alleged forged instrument, or what becomes of 
it ? 

A. If he produces the instrument, it will be filed 
by the Judge. 

(J. It will be filed in Court, will it not ¢ 

A. If the party produces it. 

(). If the purty produces it? 

A. Yes. 
= (. Does your practice admit of the party retain- 
ing it in his possession ¢ 

A. Oh, yes, sir; that is the choice of the party, 
to introduce directly the document, or to reserve 
it to be presented in the time proper for him. 

Q. Must not the complaint specify the forged in- 
strument ? 

A. Ido not understand the question. 

(). Must not the complaint specify the forged 
instrument—say what the forged instrument is? 

A. No, itis not necessary. He can prove it in 
any way, the forgery, and can retain the document, 
if he likes. 

(vy. Does he exhibit the forged instrument to the 
magistrate, or Judge, when he makes his com- 
plaint % 

A. Yes, to show. 

(. He does ? 

A. It he wishes. If not, he will keep it for the 
proper time. I think it is the same question in 
another form. 

Q. I ask you if a forged document must be pro- 
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duced by the complainant at the time that he 
makes a charge of forgery against a person, if the 
complainant has it in his possession ? 

A. I have answered, I think, about four times 
the same—that it is not necessary, but the choice 
of the party, to produce the document, or to take 
one other way of proof, because we have. several 
ways of proving it. 

Q. When the complaint is made in the criminal 
Court, and the magistrate issues his warrant, the 
written complaint is filed in the Court, isn’t it ? 

A. Yes, sir. 

@. And according te the practice there, if they 
have cause to use the contents or state of facts em- 
braced in that complaint, they make up a copy, do 
they not? 

A. Yes, that is the practice, and is the law also 
in Mexico. 

(). When they want to use that copy in evidence 
in another Court or country, please tell us how 
they certify it as being a correct copy of the origi- 
nal ? 

A. When the copy is made, the Judge, and the 
secretary that acts as notary in our Courts, rectify 
the copy with the original. 

Q. They compare it ? 

A. Yes. And when the Judge is perfectly aware 
that this copy is entirely, literally equal to the 
original, in that case he gives that copy, and ex- 
presses that at the bottom of the document—that 
this isacopy of the papers that are filed in his 
Court. 

Q. Now, after the Judge certifies that fact what 
is the next step taken { 

A. To certify the signature of the Judge before 
the Secretary of Justice—that is, to say that this is 
the signature of this Judge, and he is a Judge, act- 
ing as such. 

Q. That secretary, where is he? Is he attached 
to the Court ¢ 

A. No, sir. 
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(). Where is he? Where is his office ? 

A. He is one of the members of the cabinet. 

() Does the Judge put the ceal of his Court to 
the document 4 

A. Certainly, yes, sir. 

(J. Does any clerk of the Court or secretary of 
the Judge certify any further than putting the seal 
there ? 

A. No, sir. 

(). It isthe Jndge’s act alone ? 

A. Yes, assisted by the secretary. 

(). Then the Sectary of Justice certifies that that 
Judge is a Judge of the Court from which the pa- 
per is taken or comes ? 

A. Yes, sir. 

(). Are there any other steps taken—any other 
steps to do anything to that instrument—before it 
is completed as an instrument of evidence ¢ 
A. Yes, sir. 
®. What else 7 
A. After the signature of the Secretary of Justice 
is certified by the Foreign Affairs Minister. 

(). Minister of Foreign Affairs ? 

A. Of the foreign affairs of the country. 

(J. What certificate does he put on? 

A. That he knows that such person is Secretary 
of Justiee, and that signature that is at the bottom 
of such a certification is his signature. And then 
it is necessary to certify also thissignatare with the 
Minister or Consul of the United States in the 
place. 7 

Q. Do those forms which you have spoken of 
have to be complied with before a paper would be 
accepted as evidence in one of the Courts of Mexico 
in the different States: 

A. No, sir, itis not necessary, the certification 
of the Minister of Justice,nor of the Foreign Affairs 
Minister. ‘The Governor of the State is the one 
who certifies the signature of the Judge, and that 
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A. Yes, that is all. 

Q. Does not the Governor of the State have to 
certify in case of requisitions being made on foreign 
governments / e 

A. No, sir—within his own State. 

Q. You have two modes, then, of certifying to 
the Judges % 

A. Yes; the different Judges of the States—if 
the party choose to certify the signature, good ; 
but it is not necessary—the Judge can address 
directly to the other Judge, requesting him to fill 
such an order that he has issued, and that is all. 

(). Supposing that a paper was certified, which, 
so far as its certification was concerned, would “be 
proper in form to be received in evidence, you do 
not mean to say that that wonld entitle the con- 
tents to be put In evidence, ifa Judge of a Court 
where it was offered admitted that the contents of 
it was incompetent, do you ¢ 

A. I don’t understand very well your question. 

(). All certified papers, as you have described, 
would not be admitted in evidence, regardless and 
independent of their contents, would they ¢ 

A. Yes, it is admitted. 

Q. Whether they were irrelevant or incompetent 
or not as to the facts stated in them ¢ 

A. Oh, certainly ; suppose there has been an ex: 

amination of some witnesses in one State, before 
one Judge 
Q. You do not seem to answer my question ? 
Witness.—Suppose witnesses have been _pro- 
duced before one Judge in one State, and these 
witnesses must be produced, and one judgment or 
suit is pending in one other State, before any other 
Judge; when these papers have been produced 
there they are perfectly receivable and taken as 


evidence in the case. 


Q. Supposing that a lawyer made objection to 
the contents of the paper, do you mean to say that 
the Judge would admit it simply because it was 
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properly certified, although it was not competent 
as evidenee ¢ | 

A. Admit the paper for what the paper contains, 
and no further. 

@. He would admit the entire paper ? 

A. Yes. 

(J. No matter what it contains, as long as it was 
properly certified ¢ | 

A. Certainly. 

(). He would not ruleas a Judge, then, on the 
competency of the evidence % 

A. He has nothing to do—the Judge to which 
has been presented such a paper—but to receive it 
as evidence in the case. | 


Direct examination resumed by Mr. Mallet-Pre- 
vost ° 
Exhibit B, for identification, shown wit- 
ness. 
Mr. Mitchell objected to the admission 
of the following evidence as incompetent ; 
objection overruled ; exception taken. 


Witness.—I have examined this document, 
which purports to be a certified copy of certain de- 
clarations and depositions made by _ vari- 
ous witnesses before the Fourth Judge of 
the Criminal Court of Mexico, and it is 
entirely according to Mexican laws; 1s_ prop- 
erly certified according to those laws as a copy 
of the original documents on record in the Fourth 
Criminal Court of Mexico, so that it may be ad- 
mitted as evidence uf the crime of forgery in the 
tribunals of Mexico. 

The document is certified in such a way as that 
it would be admitted by the tribunals of Mexico to 
sustain the charge of forgery. 


Exhibits A, B and C, for identification, 
shown witness. 
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Witness.—These documents are properly and 
legally authenticated so as to entitle them to be re- 
ceived for the purpose of sustaining the charge of 
forgery and of issuing a warrant. 


Mr. Matllet-Prevost.—-We offer these docu- 
ments, Exhibits A, Band C, in evidence. 


Mr. Mitchell.—1 object; first, on the 
ground that the records themselves are not 
properly authenticated ; secondly, I object 
to the records being admitted in evidence 
upon the ground, that the witness, who was 
called as an expert, is not qualified to give 
evidence as to the correctness of the certifi- 
cations, In both the quantity and the quality 
of the evidence contained in those records. I 
further state in that objection, that he is in- 
competent to give such evidence as he has 
given. I object to the admission of the evi- 
dence on the ground, that they are defective 
in substance and in form to prove the crime 
of forgery under the Mexican law against this 
defendant; fourthly, I object to the admis- 
sion of the records in evidence on the ground, 
that they have not been: properly proved to 
be received in evidence, and are, therefore, 
incom petent. 


Witness.—As regards the certification upon 
these documents, Exhibits B. & C., the signature 
of the Judge s the first, and then the Secretary of 
Justice, and then the Secretary of Foreign Affairs 
by the Chief clerk of the Foreign Affairs Minister ; 
thesignature ‘‘J. M. Yturbe,”’ is the signature of 
the clerk ; he signs with the judge. These are all 


the requirements for certification and authentica. : 
tion, and for making them competent evidence in 

criminal proceedings in the crime of forgery in : 
the Courts of Mexico. 
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Said papers received in evidence, as ex- 
hibies A, B and C. 


Exception taken. 


Mr. Mallet-Prevost produces translations 
of said Exhibits A, B and C. 


lt is admitted that said translations are 
correct translations of the documents just 
offered in evidence. 


aes 


They are marked Exhibits B% and Cy. 


Mr Mallet-Prevost.—The proseention asks 
for an adjournment, on the ground that they 
have received notice from the Mexican 
Minister at Washington that he has received 
from the Department of State at Mexico, 
additional documentary evidence, which 
has been senton especially for this case. The 
prosecution have received notice that that 
documentary evidence will arrive here to- 
night or to-morrow, and they ask for time to 
examine it, and, if necessary, to make tran- 
slations; and we agree at the next hearing 
to close the case. 


Hearing adjourned to Saturday, February 
11, 1888. 
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NEw YorK, February 11, 1888. 


11 o'clock, A. M. 


Present—THE COMMISSIONER; Mr. Nicouti; Mr. 
MALLET—PREVosT ; Mr. MITCHELL; MR. BIEN. 


THoMAS W. PRICHARD, recalled and examined 
by Mr. Mallet-Prevost. 


Mr. Mitchell.—Ii object to the following 
evidence as incompetent ; the tickets which he 
purchased are the best evidence of that fact ; 
he cannot give evidence by comparison ; they 
are not lost documents ; objection overruled ; 
exception taken. 


I have testified that I purchased tickets while in 
the City of Mexico, for the operas and concerts 
advertised to be given by the defendant ; I examined 
the tickets which are now handed to me, and I state 
that these tickets are the same as the ones I 
bought. 


Cross-examination by Mr. Mitchell: 


I do not pretend to say that these are the identi- 
val tickets which I purchased ; what I state is that 
this is the class and that is the same kind ; the 
same as that; similar in every respect ; so far that 
I believe them to be the very tickets ; some of those 
that were sold ; a part, a portion of the tickets that 
were sold there by the defendant. 


By the Commissioner : 


Witness.—The tickets that I actually bought 
were handed into the Court, [ can’t remember the 
—it is one of the criminal Courts; I left them in 
possession of the authorities there; I think it was 
Gonzales’ Court; [ don’t remember—I handed it 


into the Court. 
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THOMAS MoRAN, called on behalf-of the prosecu- 
tion, being duly sworn, testifies as follows. 


Direct-excamination by Mr. Mallet-Prevost : 


I reside in the city of Mexico, and was therein 
or about the months ot November and December, 
of 1886; there is a theatre there known as the 
Teatro Nacional ; I saw some advertisements in the 
City of Mexico, giving notice of the holding of 
certain operas and concerts in the month of Jan- 
uary, 1887. 

[| have not those tickets with me; not here in 
New York; I purchased those tickets in the 
National Theatre a short time before the perform- 
ances were to take place; it is impossible for me to 
give the date; I could not give the date even of the 
tickets I bought here of the theatres. 


By the Commissioner : 


Witness.—I saw tickets for sale to the Patti 
conserts that are in question ; that relate to this 
controversy ; Isaw them there; the tickets I saw 
there resemble the tickets that I see now. 


By Mr. Mallet-Prevost : 


Witness.—I could not swear that I have those 
tickets in Mexico, but they must be in Mexico ; as 
they were afterwards said that they were forged 
tickets, and they were no good; | didn’t have any 
more use for them. 


Mr. Mitchell.—I move to strike out what 
was said about forgery as incompetent; mo- 
tion denied ; exception taken. 


Witness.—Those tickets which I purchased and 
for which I paid, were similar to the tickets which 
I have identified here. 


Mr. Nicoll.—We offer in evidence certain 
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depositions, taken in the City of Mexico on 


the 2lst day of January, 1888, before the In- 
spector Genera! of Police of the Federal Dis- 


trict of Mexico, being the deposition of the 
printer referred to in the other evidence 
taken before the Commi:sioner, where the 
defendant had the tickets which he is charged 


with having forged printed ; and we submit 
in addition to the document itself, the certi- 
ficate of the American Minister residing in 


Mexico, to the effect that the documents sub- 
mitted are legally authenticated so as to en- 
title them to be received in eyidence in the 
tribunals of Mexico. 

Upon objection being made, the Commis- 
sioner states, after examining the certificates, 
that it does not, in his opinion, conform to 
the requirements of the Revised Statutes. 


(Said papers marked Exhibit F, for 
identification. ) 


IanAcIo ALAS, recalled and examined by Mr. 
Nicoll : 

I look at the papers which you now show me and 
state that they are legally authenticated so as to 
be received in evidence in the tribunals of Mexico 
for the purpose of issuing warrants to apprehend 
persons charged with the crime of forgery. It is 
written law, but it is necessary to look for it, I 
cannot say directly what is the law—I know the 
practice and the several points; but we cannot say 
at the first moment where is the law, and where is 
that point. 

There is an unwritten law in Mexico, and a writ- 
ten law. 

The unwritten law—what. you eall in this 
country, the common law or civil law; but we call 
it custom we have codes ; there is a custom, or part 
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of the civil law, that all original documents are 
filed in the offices or courts where they are pre- 
sented ; that is part of the unwritten law; itisa 
part also of the unwritten law, and the same cus- 
tom, that copies of documents so filed and recorded 
are admissible in evidence in the tribunals of 
Mexico. 


This evidence was objected to as in-. 


competent ; objection overruled ; excep- 
tion taken. 


Witness.—Not only is it the custom, but there is 
also a written law for that, because the law,when it 
speaks of any of this kind of documents, speaks 
of the copies ; we call the original copies the first 
authority, and the first copy is the second au- 
thority ; but I say it is a part of the custom, or the 
unwritten law,as well as it is a part of the statute or 
code law,that copies are received in evidence in the 
tribunals of Mexico. 

[It is not only the custom, but it is also a part 
of the written law. 

And it is a part of the civil law, and a rule of the 
civil law, and in force wherever the civil law pre- 
vails, in whatever country the civil law or the Ro- 
man law prevails. 


(Hearing adjourned to 1.45 Pp. M., same day). 
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New York, February 11, 1888. 
) 


1.45 P. M. 


Hearing pursuant to adjournment. 


Present—The Commissioner: Mr. Nicoll ; Mr. 
Mallet-Prevost ; Mr. Mitchell; Mr. Bien. 


Ignacio ALAS’ examination resumed by Mr. 
Nicoll : 

(Book shown witness). The book which I hold 
in mv hand is a Codigo de Procedimiento Penales, 
which translated means Code of Criminal Pro- 
cedure ; I look at page 19 of that book, and state 
the authority by which the book purports to have 
been issued; it means Minister of Justice and 
Public Instruction ; I state that the book which I 
hold in my hand, and which I have described as 
the Code of Criminal Procedure of Mexico, is a 
book issued by the authority of the government of 
Mexico. 


It is admitted that the Code of Criminal 
Procedure and the Penal Code of Mexico 
went into effect afd Sperative only in the 
years 1879 and 1880 respectively. 


Mr. Mitehell.—Objected to as incom- 
petent ; that this witness can not state 
that fact; that it is not the best evidence 
of the fact. 

Objection overruled ; exception taken. 


Witness.—I can refer to the page wherein that ap- 
pears; the page isnot numbered, but it is between 
pages 18 and 6; article 230 of such code says: 
‘** Certified copies of such documents as may be ‘ be- 
‘‘ yond the territorial jurisdiction of the Judge or 
‘* Court before whom the case is pending, shall be 
‘‘ furnished upon application to the Judge of the 
‘place where such documents are recorded.’’ This 
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comes under Chapter II, and is called ‘‘ Dela 
prueba Documental.’’ Documental proofs. 


Mitchell.—1 move that the translatign 
a a * re) > 
stricken oTfssaud that it be and 
> put in evidence, 
tion denied ; * except 
€ > : , ae se ciaas he 
It refers to crimes because it is the Criminal Code 
it refers to all crimes, including the crime of 
forgery. 
’ 


Mr. Mitchell.—I object to it on the ground 
that the Code must speak for itself, and that 
this witness has no right to state the con- 
tents of it. 

Objection overruled ; exception taken. 


, Witness.—-Yes I got that book from the Mexican 


Consulate. 


Counsel for the prosecution offer the whole of 
the book in evidence. 


Mr. Mitchell objected to the admissi- 
bility of the Code in evidence, on the 
ground that a foreign law could not be 
proved that way, and farther, that a 
proper foundation had not been laid to 
admit of the admission of the Code as 
a foreign law ; overruled; exception. 


0 nomena ann eee A 


Witness.—The heading of the chapter under 
which the article which I have cited comes is Chap- 
ter If—‘* De la Prueba Documental ’’—Documen- 
tary Proofs ; page 67 ; the chapter refers to docu- 
mentary evidence in criminal cases. 


Mr. Mitchell.—I object to the whole book; 
: it is irrelevant and immaterial, and has no 
, bearing on this case except so far as it re- 
lates to documentary secondary evidence, 
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208 that is, copies of original depositions filed in 
the courts of Mexico. 

The Commissioner.—I will allow it. 

Exception taken. 

Mr. Mitchell.—l1 will put my objections 
separately. Lobject to the book being re- 
ceived in evidence, on the ground that it is 
in the Spanish language, and has not been 
translated or properly proved to be admitted 
in evidence asa foreign law. 


Objection overruled ; exceptiou taken. 


Mr. Mitchell.—-\ object to any part of it 
209 being admitted in evidence, except that part 
that bears strictly upon the admissibility of 
copies of original depositions or judgements 
filed in the courts of Mexico; that the bal- 
ance of the Code is irrelevant, and immater- 
ial, and that it is incompetent to admit it as 
evidence. 
Objection overruled ; exception taken. 


ad 


Said book marked Exhibit E. Feb. 11, 1888. 


Witness.—I look at the book you now show me. 
(A book shown witness.) I have seen that book be- 
fore many times ; I received it to-day from the 
Mexican Counsul ; that book purports to have been 
issued by the government, and printed in the gov- 
ernment printing house. 


210 


By the Commissioner : 
Witness.—This appears by the title page. 
Mr. Nicoll--I offer that page in evidence 


in support of the declaration, and upon that 
‘I offer the book. 


Mr. Mitchell.—I\ object to it as incompetent, as 
not properly proved to be the law of Mexico. 
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Mr. Nicoll.—I will offer the book, with 
the understanding that all we want is a 
portion of the book, and particularly certain 


pages. 


Mr. Mitchell.—I1 object toit on the ground 
that it is in the Spanish language, and, sec- 
ondly, that it is incompetent. 


Objection overruled ; exception taken ; 
said book marked Exhibit F, February 
11, 1888. 


Witness.—The following is a true trans- 
lation of Act 712. 


‘* Authentic public instruments include all writ- 
ten instruments which, having the legal requtsites 
rendering them serviceable as proofs, are issued by 
a notary public, or by any other person legally au- 
thorized so to do in the exercise of their public 
functions, such as administrative acts, proceedings, 
decrees, laws, and other resolutions of the legisla- 
ture, administratives acts, resolutions, and other 
documents of the executive, authorized by the 
President of the Republic, or any one of his Min- 
isters, by such person alone, or by some chief clerk 
and acts of city councils, their acts and those of 
the Electoral Courts.”’ 


Mr. Mitchell..—I move to strike that out, 
as incompetent, irrelevant and immaterial. 


Motion denied ; exception taken. 


Wilness.—I said that I was a Judge in the State 
of Mexico; and I exercised from time to time the 
various judicial functions attaching to my office. It 
was a part’ of my _ jurisdiction to _ act 
as Judge in criminal cases, and I _ have 
issued warrants in criminal cases, and [ 
have issued warrants for the arrest and apprehen- 
sion of criminals, and I must in the exercise of my 
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functions as Judge, issue warrants for the arrest 
and apprehension of criminals, upon copies of orig- 
inal documents,and I do not remember any one par- 
ticular case, but it must be. I say I must perhaps 
have done it in such a case, but I do not remember 
now. But that is the practice ; that is the practice 
prevailing in the Courts of Mexico. 

To issue warrants for the apprehension and arrest 
of criminals upon certified copies of documents, I 
am familiar with the ordinary course of criminal 
procedure in Mexico for the apprehension of 
offenders. I have examined certain depositions 
which have been marked Exhibits A, B and C, and 
papers, such depositions wonld be used and re- 
ceived in evidence before magistrates or Courts in 
Mexico the same as those aresouglit to be introduced 
here, such documents are admitted in evidence as a 
part of the procedure in the criminal courts. I 
consider myself perfectly familiar with the course 
of criminal proceedings in Mexico, and I consider 
myselt competent. The papers and documents and 
records which I have examined, and which are 
marked Exhibits A, B and C, forming a part of the 
proceedings in a Mexican Court, aud referred to at 
the last meeting—are those according to the 
practice in Mexico, and they would be received in 
Mexico. 

Mr. Mitchell objected to the following tes- 
timony as incompetent and irrelevant ; ob- 
jection overruled ; exception taken. 


Witness.—The practice in Mexico in regard to 
keeping the records in criminal cases, is as follows: 

All the depositions that have been made before 
the Judge and Secretary, are written by the notary 
that is attached to the Judge—to the Court; when 
the deposition is finished it is signed by the party 
—by the witnesses—by the Judge and by the Sec- 
retary ; and when it is necessary to have any of 
these proceedings for any purpose, or for judgment 
or in a criminal case, the Judge issues one order to 
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be made one copy—a literal copy—of the things 
that are in the record filed—-that are filed in the 
case; and this copy being duly certified, gives full 
evidence anywhere in the Republic. 


Mr. Mitchell.—1 move tostrike out the an- 
swer of the witness as incompetent ; motion 
denied ; exception taken. 


Witness.—-The depositions and declarations of 
witnesses which are taken in any proceeding in a 
criminal Court, are copied again in book form, and 
placed together, they form the record of the case, 
with such other proceedings as may be had; of 
every one of the cases 1s made one proper record,and 
filed all together—the docrments referring to it. 


By the Commissioner. 


Witness.—I1 have explained to youn the method 
adopted by the magistrate in criminal proceedings; 
I cannot show you where the provisions of law 
covering this are; I cannot do it just now, because 
I have not my books with me, and I have only the 
few books that I can find in the Consulate; as the 
Mexican Consul is not a lawyer, he has not all the 


‘books that i will require to answer exactly every 


one of the questions that have been addressed to me; 
all these points arein the notary’s regulations, and 
I do not find these regulations among these books ; 
they are published in separate books ; these books 
that [ speak of are in Mexico, I have them in Chi- 
‘ago. 

Mr. Mitchell.—I move to strikeout all this 
testimony relating to practice and proceedure 
regarding copies of depositions being used in 
evidence in that country, as not applicable 
to the charge here ; motion denied ; excep- 
tion taken. 


By Mr. Matllet-Prevost: 


Wiiness.—I1 look again at the paper you now 
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shown me marked Exhibit F, for identification (pa- 
per shown witness); | have examined it before; I 
state that this is so authenticated as to be admissible 
in evidence in the tribunals of Mexico, on applica- 
tions for the arrest and apprehension of persons 
charged with forgery. 


Said paper is offered in evidence ; objected 


CO. 


Mr. Mallet-Provost.-—This document pur- 
ports to be a certificate of Louis G. Carbel- 
leda, whois herein described as the Inspector- 
General of Police of the Federal District of 
Mexico. It is like the other documentsa 
copy of an original which is on record at his 
office ; and the vertificate incorporates a 
copy of a deposition alleged to have been 
taken before him, and made by one Timoteo 
Macais, a printer. 


Said paper shown to witness. 


Witness.—I examine this document and state 
that it is the certificate of the Inspector-General of 
Police of the Federal District of Mexico.. 


After being arrested, the criminal can take, or 
entitled to take, the first depositions, and then to 
take them directly tothe Judge—the depositions ; 
this certificate of the Inspector-General of Police 
of the Federal District of Mexico, would be ad- 
mitted in evidence in the tribunals of Mexico in 
support of the crime of forgery. 


Said paper offered in evidence and ad- 
mitted. 


Objected as incompetent ; objection over- 
ruled ; exception taken. 


Said paper is marked Exhibit F. 


tO 
Translation produced, admitted to be cor- 
rect, and marked Exhibit F-1. 


Mr. Mitchell.—\ object to part of it here, 
which is on page 10, and page 4 of the trans- 
lation, as being conclusions, and not facts, 
and which reads as follows; ‘‘It being a 
‘““matter of pnblie notoriety that he had 
‘‘acted in every way with absolute and com- 
‘* plete falseness ;’’ and I move to strike that 
out as incompetent. 


Motion denied ; exception taken. 


By Mr. Nicoll: 


Witness.—I look at the depositions, Exhibits A, 
B and C, which are marked in evidence. I look at 
the tickets which are annexed to that Exhibit C, 
noting the violet, the pink and the yellow. (Said 
exhibits shown witness.) I have stated that I am 
familiar with the law of Mexico; the custom law, 
the criminal law, the statute law and the law of 
contracts. I know a contract when I see it. I 
know what a contract is by the law of Mexico. I 
look at those tickets annexed to the exhibit, and [I 
state that they are in the form nsually adopted in 
Mexico for tickets of admission to the theatres and 
concerts. I know chey arein the regular form in 
which they are issued in Mexico. 


The following testimony was given under objec- 
tion, which was overruled, and Mr. Mitchell ex- 


cepted. 


Those tickets on their face show the con- 
tract made between the public and_ the 
manager of the company—the company that 
were to give the performances. The law of 
Mexico on the question as to whether or not a the- 
atre ticket in the usual form 1n Mexico imports a 
consideration of itself, is the law that regulates all 
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contracts—one contract as any other—the public 
pay such money to have such a performance; it is 
a contract as any other. 


* 


By th 6 Com At iss i p1L€7 


Witness.—The matter of theatre tickets is not 
specially mentioned in the laws of Mexico; it comes 
In common contracts. 


By Mr. Nicoll ; 


Witness.—It is governed by the law relating to 
contracts in Mexico. Wereport our cases in books 
in the tribunals in Mexico as you do here, but not 
very carefuily, because we do not have as authority 
the decisions that have been given by one Judge. 
The rule of sfare decisis does not apply ; it does 
not follow asarule. The decision of one Court in 
Mexico has no authority with any other Court in 
Mexico, so as to be bound by them, so that they 
must follow it in another case. We have no special 
form for our contracts ; we do not call it considera- 
tion ; it is not necessary to express that by a con- 
sideration of such a sum received; in different 
ways we can say, and tbe contract is always good 
and valid. You can makea contract in Mexico 
without any particular words. Suppose that you 
bought from me one horse, and you say: ‘I will 
give such money to Mr. Alas; he will deliver to 
me such a horse.’”’ ‘That is enough ; that is a con- 
tract, and valid, if there is nothing said in the 
contract with regard to any consideration in money 
If it isa donation, it would be obligatory also in 
some cases. I know what a promissory note is. I 
know that sometimes, and generally, that expresses 
a consideration. We make any promise in Mexico 
without expressing the consideration --if 1t is a 
donation—-the meaning of the word donation is to 
give away a thing without any return from the 
Other party. The promise to give something is 
enforceable in law. In some cases that are par- 


17 


ticularly appointed, it is revocable—the will of 
giving such a thing, and in some others not. 


By Mr. Mallet-Prevost: 


Witness.—If a promissory note is made by a 
party promising to pay a certain sum of money to 
the bearer on a certain day, and that promissory 
note is made without any consideration, it cannot 
be enforced against the maker of the note. Your 
Honor will allow me to say that Lcame here only 
to express that the papers that have been intro- 
duced to the Jndge are in legal form or not, and 
that they are admissible in the tribunals; but I 
have never come now to show my instruction, or to 
give instruction abont the Mexican laws; because 
neither the lawyer that is now present nor the Judge 
is in need of my instruction. They know very well 
how to study, not only the Mexican law, but any 
foreign law that may come in the case. And it is 
awful embarrassing to not to be able to point di- 
rectly toone law that it is perhaps twenty years 
since I have seen it, because I have not had occa- 
sion to see it again. As things come now, it is im- 
possible to answer without one speech and explain 
the meaning of the law, and whatis the difference 
that the law calls it when approaching such a case. 
if Ido not dothat, | will appear ignvrant, or per- 
haps a bad man—that I wished to help the Mexican 
party. For that, | would like to beg the Judge to 
make the counsel put only the questions for which 
I came here—not every kind of questions. I have 
not come here either to assist the Judge or the law- 


Vers. 


Cross-examined by Mr. Mitchell: 


I guess 25 or 26 years have elapsed since I was a 
Judge inany of the Courts in Mexico. I| have 
never resided here, but only come for some busi- 
ness, and go back to my home in the City of Mex. 
ico. Just now I reside in Chicago, because I am 
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the Mexican Consul there. I have been in Chicago 
as Mexican Consul only two years and a half. 


Mr. Mallet-Prevost.—We call your Hon- 
or’s special attention to Article 397 of Exhib- 
it D, which has been already offered and ad- 
mitted in evidence, and which is the Code of 


Criminal Procedure. 


Witness.—The following is the translation of the 
article: ‘*‘ Public instruments are sufficient proof 
‘‘in themselves, saving always the right of the 
‘‘parties to argue as to the falsity,’* (to prove them 
false, isthe better term) ‘‘ to prove them false,’’ 
(that is, those public documents false), ‘‘ and also 
‘*to demand their comparison with the originals,”’ 
that is to say, ‘‘the Protocol,’’—that means the 
original—*‘ with the protocol” (which is the orig- 
inal) ‘for with the originals existing in the arch- 


$9 ® 


‘* ives. 
it is agreed that the following is a transla- 
tion of the articles and sections referred to 

in Exhibit A offered by the prosecution : 

Article 701.—The forgery of the seal of a 
private person, or of a seal, mark, stamp or 
countersign of a commercial house, or of a 
private banking or industrial establishment, 
shall be punished by major arrest, and by a 
fine of the second class. The same penalty 
shall be imposed upon him who uses said 
seals, marks, countersigns, or false stamps, 
upon him who employs the real ones on 
forged objects in order to made them pass as 
true. 

Article 710, Section I.—The forgery of a 
document shall only be punished when it is 
committed in one of the following ways: 
Kirst, by the placing of a false signature, 
even though this be imaginary, or changing 
one that is true. Section 5.—When the party 
who issues the document attributes to him- 
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self, or attribntes it to the person in whose 
name he makes it, a name, or a character, or 
a quality, or a circumstance, which they 
have not, and which may be necessary for 
the validity of the act. 

Article 711.—In order that the forgery of 
documents shall be punishable as such, it is 
necessary that the following circumstances 
shall ecconcur: First,that it shall be committed 
fraudulently ; second, that the forger shall 
propose to obtuin some advantage for him- 
self, or for another, or to cause damage to 
some one, or to the public; third, that there 
shall result, or may result, damage to society 
or toany individual, be it in his own prop- 
erty, or in his person, orin his honor, or in 
his reputation ; fourth, that the forger shall 
commit the forgery without the consent of 
the person to whom results or may result 
damage, or without the consent of the per- 
son in whose name the document is made. 


Mr. Mitchell moved to strike out from the 
record all part and parts and sections of the 
Penal Code and Code of Criminal Procedure, 
offered, received and read in evidence, onthe 
ground that said Codes were not enacted,nor 
did they become the laws of Mexico until 
long after the treaty was ratified between the 
United States Government and Mexico; mo- 
tion denied and exception taken. 


THE PROSECUTION RESTS. 


Mr. Mitchell here moved for the dis- 
charge of the prisoner. 


Hearing adjourned to Monday, February 13, 


238 New York, February 13, 1888. 


3 o'clock P. M. 


Present.—The ComMMISSIONER ; Mr. NIcoLL; Mr. 
MALLET-PREVOST; Mr. MITCHELL; MR. 
BIEN. 


The Commissioner.—The definition given 
by Bishop, in the latest edition of his treatise 
on Criminal Law, Vol. 2, is as follows: ‘‘For- 
‘“oery is the fraudulent making of a false 
‘* writing which, if genuine, would be appar- 
‘fently of some legal efficacy.’’ And in the 
first volume of the same work, Section 734, 

939 he says that forgery is indictable, because it 
must tend to defraud individuals or the pub- 
he. The question in this case,in the first 
place is, whether we have a frandulent mak- 
ing ora false writing. There are three charges 
in the complaint. First, that a fraudulent 
letter was written by the prisoner, addressed 
to the owner or manager of a theatre in the 
City of Mexico, in substance accrediting the 
prisoner as the legally authorized agent of 
Mr. Abbey, to carry on arrangements for the 
giving of operatic concerts, the preliminaries 
to which had already been taken by Mr. Ab- 
bey. I understand that that charge is sub- 
stantially abandoned. I should judge so 
from the evidence submitted ; for the reason 
that there is no proof as to who wrote the 
letter which is referred to in the charge. 
There is proof that a letter in substance as 
stated was received the day after the arrival 

.of the prisoner in the City of Mexico, which 
letter appears to have miscarried, and which 
it was apparently the intention should have 
preceded his arrival, and operated as an in- 
troduction of himself. The second charge is 
that operatic tickets, that is, tickets for ad- 
mission to operas to be given in the City of 
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Mexico during a period which was covered 
by the engagement of the’ theatre to which 
the tickets referred were issued with the 
name of Henry E. Abbey upon them. The 
third charge is that tickets for the same per- 
formances were issued with the name of 
Marcus R. Mayer upon them. 

The only evidence that has been intro- 
duced in this ease which bears upon the 
question further than that referred to in the 
matter of the letter, is the evidence pertain- 
ing to the second count, namely, that fraud- 
ulent tickets, with Henry E. Abbey’s name 
upon them were issued, and withthat charge 
solely we have to do. 

These tickets, it appears, are in print. 
There is no manuscript writing upon them. 
But there is, besides the print, done in the 
printer’s office, a stamp, in the form of a 
seal, containing the words ‘‘Henry E. Abbey 
Company,’ and the proof shows that this 
stamp was used by the prisoner, or in his 
presence, which is the same thing, and im- 
pressed upon these tickets as they appear in 
the Exhibit C, referred to in the testimony. 
That this is a false writing so faras the body 
of the contract is concerned, althongh in 
print, has been adjudicated by a number of 
authorities. Upon that point I assume there 
is no longer any reasontodoubt. That these 
printed tickets are as much a false writing 
within the common law definition of forgery 
as if the prisoner had written them with his 
own pen, without the intermediary of the 


printer. 

[t must appear that this writing, that is, 
this ticket, would, if genuine (that is, if it 
had been stamped by Mr. Abbey himself, or 
by his authority), be apparently of some 
legal efficacy, or tend to defraud individuals 
or the public. 
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The difficulty of the case hangs upon the 
application of this definition to both the con- 
tents of this writing apart from the signa- 
ture, and the signature itself. The difficult- 
les attending the question of the contents of 
the ticket seem to me to have been disposed 
of, as a prima facie case, by the testimony 
given by the prosecution. Upon the face of 
it, disregarding the testimony of the witness 
given at the last meeting, who, as an expert, 
was questioned concerning the validity of 
contracts not expressing any legal considera- 
tion in the City of Mexico, and viewing the 
contract as it would be viewed in the Courts 
of this country, or inany other Courts prac- 
ticing according to the rules of the common 
law, the ticket itself appears to have been of 
no legal efficacy, because, apart from the ex- 
traneous circumstances, such as have been 
proved in this case, it appears to be nothing 
more than a token, or a simple promise, 
without any consideration. But testimony 
has been-adduced here which is ample to 
show that these tickets were actually sold, 
that money considerations passed, _ that 
bona fide holders by the thousands had 
them ;.and it would seem, therefore, 
as if the question of a considera- 
tion were as effectively established as if the 
ticket itself expressed it. Moreover it has 
also been proved that the theatre had been 
engaged by Mr. Abbey at the time designated 
by the fraudulent tickets as the time when 
the concerts would be given, and a deposit 
made for the payment of the rent. So that 
the lessee of the theatre was, under all the 
ordinary obligations of a contract, bound 
to reserve the theatre for this express pur- 
pose had the tickets been genuine—and 
doubtless did so—and therefore the circum- 
stances apparently existed, which made it 


83 


incumbent upon Mr. Abbey, if these tickets 
had been genuineand the signature had been 
authorized, either to give the performance 
for which the money had been taken, or re- 
fund to the public the money which he had 
received, or had been paid. 

It has further been claimed that thie: preju- 
dice of another’s right, which is spoken of 
in Blackstone as an element in the definition 
to constitute common law forgery, is such 
prejudice as has been proved by the prosecu- 
tion in this case, namely, that the conduct 
of the prisoner had been such that the de- 
frauded party, Mr. Abbey, had been com- 
pelled to moderate the terms upon which ad- 
missions to the genuine concerts, which were 
subsequently given, were placed, and that 
he was In various ways prejudiced by reason 
of the conduct of this prisoner. Disregard- 
ing that consideration, however, it would 
seem as though this contract, if the signa- 
ture to the concert Is sufficiently represented 
in this seal upon the ticket, was such a con- 
tract as would make Mr. Abbey liable in 
damages to the extent at least of the ameunt 
that he had received for the tickets. TL think 
all the authorities bearing upon the question 
of what constitutes legal efficacy are very 
plain to show that this was a contract, as 
distinguished from a mere token. 

In 8 Cox’ Criminal Cases will be found re- 
ported a case of forgery charged against a 
person who used the name of the proprietor 
of an article of baking powders, which were 


prepared and done upin bundles and stamped. 


‘* Borwick’s Original Baking Powder,’’ &c. 
The prisoner caused to be prepared spurious 
baking powders, and caused to be printed 

number of packages with identically the 
same impression. He was indicted. for 
forgery, and the Court held not forgery ; 
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that it was a case of obtaining the money 
under false pretenses. It is a very good case 
as illustrating the difference between a trade 
mark and a contract. The stamp upon the 
paper did not purport to be a contract ; it 
simply represented that the packages con- 
tained the same baking powders as_ the 
original Borwick powders. 

So, in a leading case in this State, 9 Cowen, 
775, in which the opinion is given by Mr. 
Justice Cowen, where a promise to pay in 
labor, couched in the form of a promissory 
note, the signature being forged, came before 
the Court, the Court held this could not be 
forgery, simply because, if true, the one who 
signed the note was not liable, unless it ap- 
peared that a consideration had been given ; 
and that consideration not being upon the 
face of the note, ‘Sand not having been 
proved by extraneous circumstances,’’ the 
instrument itself was simply nudum pactum, 
and void on that account. 

It seems to be clear, under the circum- 
stances of this case, that proof is ample to 
show that so far as this was a valid contract 
—that is, that if the stamp had been put 
upon it by Mr. Abbey, or by his authority, 
Mr. Abbey could be held upon it; that it 
was clearly to his prejudice, as well as tend- 
ing to defraud both him and the public, and, 
therefore, within the definition of the com- 
mon law as laid down by numerous author- 
ities. 

But other elements are necessary to con- 
stitute a contract than simply the body of 
the contract. Manifestly, it must be signed 
in some way or other to make it a binding 
obligation. That any writing, simply con- 
taining a statement, without the -name of 
some person appended or signed to it, or in 
some way inserted in the document so 
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as to make it appear to be the statement 
of that person, cannot be the subject of a 
forgery. 

We come now. to what is necessary to con- 
stitute a signature to such a contract so that 
it may be the subject of a forgery. It must 
be plain that if the signature itself, being an 
original, could not bind the party, of course 
the counterfeit of that signature, or the 
forging of it, would not. That is a plain 
proposition. Now, then, how willit be, if such 
signature is appended as contains in itself the 
name of a person with intent to make the 
public believe that that person himself singed 
it, and couched in such language, or put in 
such form, that an ordinary person under 
the existing circumstances shall believe that 
signature was appended by the person whose 
name is included in the signature? This 
seems to me fo be the test in this case. 

I think it is Greenleaf, the second volume, 
that we find, as bearing upon this question 
of legal efficacy, a statement which I will 
read. He says, Section 105, of Vol. 3, that 
it must be such as is caleulated to deceive. 
‘‘It must appear that the instrument on its 
‘face had such resemblance to the true in- 
‘strument described as to be calculated to 
‘‘ deceive persons of ordinary observation, 
“though it might not deceive experts or 
‘“persons more than ordinarily acquainted 
with the subject. The want of such ap- 
pearance on the face of the paper can not 
‘‘ be supplied by evidence of any declarations 
‘‘or representations made by the party 
‘‘ charged at the time when he uttered and 
‘“ passed it as true.’’ In other words, the 
paper must of itself, on the face of it, con- 
tain such a representation tbat an ordi- 
hary person —not’ an expert—may be de- 
ceived, so that if the prisoner in this case, in 
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disposing of these tickets, had attended them 
with the representation that that was the 
way that Mr. Abbey ordinarily signed his 
name, and on the strength of that rhe tickets 
had been taken, it would not help in the 
slightest degree to make the case one of for- 
gery. It would rather tend, if anything, to 
take from it the nature of forgery, and con- 
vert it into an ordinary case of obtaining 
money under false pretenses. The paper 
of itself must contain sucha signature that 
the ordinary person might suppose that 
Henry E. Abbey himself, or by his agent, 
signed it. , And the same author goes on to 
say; ‘* But a mere mistake, such as a blun- 
‘‘der inthe spelling of a name, will not. 
‘make any difference, it being sufficient to 
‘constitute the crime if a signed writing 
‘* which is forged be intended to be taken as 
‘‘ trne, and might be so taken by ‘ ordinary 
‘* nersons.’’ 

The question then, is whether this is such 
a signature as might be taken by psrsons in 
the City of Mexico of ordinary intelligence 
as being tickets issued by Henry E. Abbey, 
or by his anthority. A _ significant circum. 
stance, to which I call the attention of coun- 
sel in the argument, I will allude to in this 
connection. It appears that the prospectus 
has appended a printed signature in the 
words *‘ The Company ”’ it appears nowhere, 
if | am correct in my recollection of the evi- 
dence (and if not, [ hope counsel will correct 
me) that the words ‘‘ Henry E. Abbey’’ were 
used except upon these tickets. Counsel 
call my attention to the prospectus, in which 
the woras ** Henry E. Abbey Company”’ ap- 
pear, uf the head of the prospectus, but not 
purporting to be in the form of a signature. 
I think | am right in saying that there is 
nothing in the evidence anywhere that shows 


PA 


sid 
Of 


7 


any signature with the words * Henry KE. 
Abbey” except in the ticket itself; and the 
question is whether any ordinary person, 
under such circumstances as have been de- 
scribed in this case, would not have been de- 
ceived into concluding that Henry E. Abbey 
had either stamped, or authorized to be 
stamped, his name upon these tickets. 

It seems, from an examination of the au- 
thorities, that there must be a signature 
which in some manner resembles 
the signature of an original. The de- 
gree of this resemblance to constitute the 
crime of forgery is very difficult to deter- 
mine. It seems to me that the circumstances 
of each particular case may have to be called 
in requisition, cr may be pertinent, in de- 
termining what degree of likeness to the 
original the law requires. That@n exact fac- 
simile of the handwriting is not necessary 1s 
plain. That it need not in any degree re- 
semble the handwriting of the original, I 
think, is plain. That it need not be in writ- 
ing at all, but may be made by means of an 
engraving, ora stereotyping process, or In 
any other manner is plain. Whether in the 
ordinary printing type would not appear to 
be so clear upon the earlier authorities, but 
authorities have been cited here which would 
make it seem as though the charge of for- 
gery of a signature might legally lie where 
only type were used. 

ln a case reported in 3 Gray, Mass. Com- 
monwealth os. Ray, a careful study of which 
[ have made, it appears that the entire ticket 
was executed from a stereotype plate. It 
would seem from an eXamination of the case 
that the signature of the ticket, the name 
**D. L. Fremyer,’’ purported to be an itmi- 
tation of his handwriting, and the point was 
taken that there must be an actual writing of 
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the signature in order to constitute forgery. 
But the Court, both below and on appeal, 
disregarded this construction and held that 
circumstances determined whether this were 
arequisite or not. The Court says: ‘* The 
course of business and the necessities for 
greater facilities for dispatch have induced 
to some extent the practice of having con- 
tracts and other instruments whelly printed 
or engraved, even including the name of the 
party to be boand.’’ Now, it would hardly 
seem that such shadowy distinction could be 
maintained by the Courts as, that the count- 
erfeit of the signature must at least exist so 
that type muts be used in script—script type 
—instead of ordinary type, in order to con- 
stitute a forgery. And, in fact, an examin- 
ation of all the authorities leads me to the 
concliion that the distinction, after all, is 
the intent with which the signature is em- 
ployed, and whether the means of employing 
it are snch as would be likely, under the cir- 
cumstances, to impose upon people of ordi- 
nary intelligence. 

[It could hardly be expected that such tick- 
ets as tickets for a season of concerts, to be 
given to a whole city, to be issued to the en 
tire public, should be in writing. Therefore, 
when it is once conceded (as we all know it 
is the practice—and under the circumstances 
it could hardly be otherwise) that the tickets 
should be all in print—it would hardly seem 
that the distinction should rest upon the 
handwriting—whether the handwriting is at- 
tempted tobe imitated on the ticket by means 
of lithograph, or otherwise, or whether sim- 
ply type are employed. 

[ cannot come to any other conclusion in 
this case than that the distinction lies, after 
all, inthe intent with which the name is 
used, and that circumstances must determine 
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whether there was a likelihood that the pub 265 
lic, to whom the tickets in this case were dis- 
posed of, would be deceived by the kind of 
signature employea. 

It seems to me that it was clearly the in- 
tent of the prisoner, thus far, as the testi- 
mony shows, to Jead the public of Mexico to 
the conclusion that Henry EK. Abbey, whose 
name is printed upon this ticket in the form 
of a seal, giving it the appearance of a sig- 
nature, either himself personally, or through 
his duly authorized agent, stamped the tick- 
ets for the purpose of disposing of them to 
the public; that, otherwise, he would not 
haveemployed the words ‘* Henry KE. Abbey”’ 
as he did; that he would not have used the 
form of the seal, as hedid; that he would 
not have emploved a different colored ink for 
that purpose, as he appears to have done; 
and, in fact, that he would not have labored 
so assiduously to convey by every means 
within his power to the public the impres- 
sion that Henry E. Abbey had authorized 
these tickets, at the same time carefully 
cuarding against using a similtude or acoun- 
terfeit of Henry E. Abbey's signature. 

Under the circumstances, the question 
arises, What is the duty of a magistrate, with 967 
such impression as to what constitutes forg- 
ery, to do, sitting to administer the 
law, so far as the Revised Statutes 
have appointed him so to do, re- 
relating to extradition. Being of the opin- 
ion, as I am, that a prima facie case has 
been made out, and that there is reasonable 
ground to believe that the offence charged 
constitutes torgery within the definition of 
the common law, so far as the authorities 
throw any light upon the requisities going 
to constitute that offence, it seems to me my 
duty to deny the motion made by the de- 
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fendant, and put him upon his proof of 
the facts in the case--having in view always 
the fact that the prisoner has his remedy, 
not alone in defending himself in the Courts 
of the country to which he is remitted, but 
has his remedy here in the place of his pre- 
liminary examination, and, particularly, in 
such a case as this, where, it seems to me, 
the case is likely to tarn upon questions of 
legal construction, rather than upon ques- 
tions of fact. ‘These questions of legal con- 
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struction are not conclusively determined by 
the Commissioner, but are within the pro- 
vince of the Conrt upon an appeal taken in 
the usual form of a writ by habeas corpus to 
determine. I not only think it is my dutv 
to deny the motion of the prisoner’s counsel, 
but Lam clearly of the opinion that I should 
not discharge my duty under such circum- 


stances, if I discharged him. 


Motion denied ; exception taken. 


Hearing adjourned accordingly to Wednesday, 
February 15, 1888. 
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New York, February 14, 1888. 2 
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Hearing pursuant to adjournment. 


Present—THE COMMISSIONER, Mr. Nico, Mr. 
MALLET-PREVOsT, Mr. MITCHELL 


Mr. Mitchell.—The defence state that they 
do not propose to put in any testimony, but, 
upon commitment being made, as they un- 
derstand by the Commissioner’s opinion he 
has decided to make if no testimony is of- 
fered by the defence, the defence shall apply 
immediately for a writ of habeas corpus 
and desire that no steps be taken in the 
meantime to remove the prisoner from this 
District. 


The Commissionev.—I do not think that, 
under the circumstance, in view of the rea- 
sons that | have given for committing the 
prisoner, the prosecution would attempt to 
remove the prisoner in the meantime. 


Mr. Nicoll.—The prosecution stipulates 
that the defence may have forty-eight hours 
in which to obtain the writ of habeas corpus 
and that in the meantime no steps will be 
tuken by the prosecution looking to the re- 
turn of the prisoner. 273 
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Exhibit A, Feb. 7, 1888. 
TRANSLATION. 


I, Licentiate Pablo Gonzales Montes, Fourth 
Judge of the Criminal Branch of this capital, exer- 
cising my duties together with the Secretary Licen- 
tiate Jose Maria de Yturbe, do certify : 

That in the proceedings had in this Court for the 
purpose of investigating the forgery committed by 
him who assumed the name of M. R. Mayer, with 
intent to defraud the public on the last days of No- 
vember and first days of December, 1886, I have 
prepared a record which, copied to the letter, is as 
follows: 

‘‘Ju the City of Mexico, on the fourth day of the 
month of April of 1887, the Fourth Judge of the 
Criminal Branch, Licentiate Pablo Gonzales Montes 
who exercises his functions before the Secretary, 
Licentiate Jose Maria de Yturbe having examined 
the records of this matter determined that : 

W hereas it appears by said records that he who 
assumed the name of M. R. Mayer, making him- 
self out to be the representative of Henry EK. Ab- 
bey, is believed to be the person responsible for 
sald forgery and 

Whereas said forgery is provided for and pun- 
ished by Articles 701 and 710, sections 1st and 5th, 
and article 711 of the Penal Code, the first of which 
articles treat of the forgery of seals of private per- 
sons, and the second of which treats of the forgery 
of private instruments by means of placing a forged 
signature and assuming a nume and position not 
belonging to the forger and necessary to the valid- 
ity of theact ; and 

Whereas said forgery had all the requisites set 
forth in articles 711th in regard to committing the 
forgery frandulently, with intent to obtain some ad- 
vantage, or to cause damage such as actually re- 
sulted ; and 


W hereas said forgery was committed without the 
consent of the parties injured and without the con- 
sent of the party in whose name the instrument was 
made, and 

\W hereas said person arrived at this capital call- 
ing himself the representive of the company Henry 
K. Abbey, for the purpose of giving five concerts in 
which Madam Adelina Patti was to take part, as 
appears by the prospectus which he ordered to be 
printed, and by tickets which he sold with a forged 
seal marked or printed thereon, which said articles 
were collected by the judicial authorities of the 
place where the sale took place and are now here 
in this Court; and 

Whereas said facts further appear from the de- 
positions Of Mr. Pablo 8S. Berges, owner of the 
Teatro Nacional at which place said concerts were 
to be held ; of Mr. Manuel Alfaro, party in charge 
of the ticket office of said theatre, who as clerk of 
said forger, sold the said tickets; of Mr. Edwardo 
Orrin who, prior to that time, had leased the thea- 
treand of Mr. David MacKenzie head employee of 
the management of the Central Railroad ; and 

Whereas, the product of said sale amounted to 
$24,654.50, as appears by the receipt in this case to 
be found on page 38, containing two signatures, 
placed there by said person ; and 

Whereas, there appear also the acts set forth by 
the telegram on page 17, addressed from Agnas 
Chlenies to Mr. Berges, with the assumed name of 
Mayer, and by the message on page 46, which said 
person left with Mr. MacKenzie, in the Pullman 
caratthe time he disappeared or left the Central 


Raileoad ; and lastly, by the telegrams, copies of 


S, 
which are’ to be found on pages 72 and 73, 
announcing his contemplated arrival at Mexico, 
and, 

Whereas, the acts set forth are sufficient ground 
for ordering the arrest of said person; therefore, 
by virtue of the provisétons of Art. 244, of the Code 
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of Criminal Procedure, as well as those of the 
‘ . y r 

Penal Code, hereinbefore 

that said individual of whom notice has been given, 


es of M. R. Mayer, Charles 


referred to, it is ordered 


and whe uses the nat 
Bourton and A. VW 
be arrested on the said charge of forgery, with in- 


2 


i 
Jeneit. calling himself doctor, 


tent to defraud various persons with false docu- 
ments and seals; and that any valuables which 
may be found in his power be collected to the end 
whereof, lef propel orders be issued to the police 
of this capital. and cvrresponding letter rogatory 
to places within the limits of this republic, setting 
forth therein the description of the fugitive, as ap- 
pears by the records, with other proper information, 
and let such demands for extradition as may be re- 
quired, be made through the proper channels. 

With this closed the record of the day,which the 
Judge signed. Idoso certify: P. G. Montes; J. 
M. de Yturbe, Secretary. 

The description of the fugitive is as follows: 
Stature below the average, rather stout, of dark 
complexion, black hair, forehead regular, eye- 
brows black and very heavy, a trifle cross-vyed 
using glasses, a nose somewhat aquiline, mouth 
covered with heavy black moustache, slightly gray; 
he’ speaks French and German very well; he 
dresses well and uses a high hat.’’ 

For the purpose of giving effect to articles 1 and 
2, of the treaty of extradition, celebrated between 
the United States of Mexico and the United States 
of America, on the 11th day of December, of 1861, 
the present instrument is issued, which I sign, to- 
gether with my secretary, in this capital of Mexico, 
on the 14th day of the month of January, of one 
thousand eight hundred and eighty-eight. 


P. G. Monrgss., 
J. M. de YTURBR, 
sec. 
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The Licentiate, Juaquin Baranda, Seeretary of 
State, and of the department of public instruction, 
certifies: That the sienatures at the end of the 
preceding document are those of the citizen Licen- 
tiate Pablo Gonzales Montes, Fourth Judge of the 
Criminal Branch of this city and of the Licentiate 
Jose Ma. de Yturhe, Secretary of said Court, and 
that they are those used by them in all their offi- 
clal acts. 

And that the present instrument may have its 
effect I issue thisin Mexico on the 2ist day of Jan- 
uary, 1558. 


J. BARANDA 
N.o. 660 Free of duty. 


The subscribing principal official of the Depart- 
ment of Foreign Relations, certifies that the Licen- 
tiate Juaquin Barando is Secretary of Justice and 
Public Instruction, and that the foregoing is his 
signature. 

Mexico, Jan. 21, 1888. 


JOSE T. DE CUELLAR. 


STATE OF NEW YORK. ek 
City and County of New York, | ~~’ 

S MatLwer Provost being duly sworn deposes 
and says: That he is acquainted with the Spanish 
and English languages and is accustomed to trans- 
late the same. That the foregoing is a true and 
correct translation into English of a certain docu- 
ment in the Spanish language purporting to be a 
petition from the Fourth Criminal Court of the 
City of Mexico on the 14th day of January, 1888, 
and asking forthe extradition of M. R. Mayer, 
alias Charles Bourton, alias A. W. Bencit. 


Sworn to before me this } 
4th day of Feb., 1888. 
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Ex. B, F by 7, 88. 
TRANSLATION. 


I, The Licentiate Pablo Gonzales Montes, Fourth 
Judge of the Criminal Branch of this capital, per- 
forming my judicial duties before the subscribing 
secretary, the Licentiate Jose Ma de Yturbe, do 
certify : 

That in the examination had here under my 
charge as to the forgery which for the purpose of 
defrauding the public was committed by him who 
called himself M. R. Mayer and who represented 
himself to be the attorney or agent of Henry KE. 
Abbey, the following records appear : 

A seal which says: Inspection of Police, first 
demarcation. 

In the City of Mexico at five o’clock in the after- 
noon of the third day of December, 1886, the sub- 
scriber determined to prepare the following record, 
in accordance with an order received from the cit- 
izen Inspector General of Police to go with the per- 
sonal of this office to the office of the Hotel of 
Yturbide for the purpose of receiving from Mr. 
Jose Ma, Eraso, Superintendent of said Hotel, the 
three packages which on the preceding night the 
Manager of the Opera had left in his charge, with 
advertisements of the appearance of the artist 
Adelina Patti for the 2d of January, which said 
packages contained money realized from the sale of 
seats, as appears by the declaration of the citizen 
Juan M. Velasquez, officer of foot gendarmes, who 
accompanied said manager called M. R. Mayer and 
who in company with Messrs. Alberto Zarate and 
Pablo 8. Berges deposited the packages. 

Having arrived at the office of the hotel and Mr. 
Jose Ma. Erazo, being present and having been re- 
quested to produce said packages, he presented 
three small canvas bags, two tied at the mouth 
with rope, the other sealed and having its mouth 
secured by a string of stamps of five cents. In 


97 
order to open said bags there were called as wit- 
nesses the citizens Licentiate Benigno Arriga and 
Francisco Fuentes Farias, guests at said hotel. 
These being present, Mr. EKrazo proceeded to open 
the small sealed bag, which was found to contain 
$3 903 in bank notes of various values ; another 
bag was found to contain $133.50 in silver and $20 
in two bills ; the third bag was fonnd to contain 
$288 in silver ; the total sum amounting in all to 
$4,344.50. Mr. Erazo delivered over, and the same 
remains deposited in the ‘*‘ Banco National.”’ 
Thereupon, the subscriber went to the place used 
as a ticket office by said Company in. the Teatro 
National, and the Citizen Manual Alfaro in charge 
of the sale of tickets, being present, he was re- 
quested to present such money as he might have 
received, together with the tickets on hand and the 
seals and other things which he might have be- 
longing to the Company ; this he did, declaring 
and presenting the following: $254 in 
bank notes, being amount received for 
one third box, two orchestra seats and 
two  baleonies sold this morning to Mr. 
Julian Martiel, a seal which says, ‘‘Patti Company, 
January of One thonsand eight hundred and 
eighty-seven, Mexico, Henry E. Abbey’’; the fol- 
lowing tickets for the first performance, six or- 
chestra seats, for the second, one orchestra seat, 
for the third, another orchestra seat, for the 
fourth, six orchestra seats, for the fifth, six orches- 
tra seats, 8S box seats for the first performance, 96 
for the second, 88 for the third, 88 for the fourth 
and 88 for the fifth, 216 tickets to second and 
third boxes for the first performance and for each 
of the rest, 749 tickets for the gallery in the five 
performances; also 1,000 tickets to parquet and 
balcony seats for the five performances, general ad- 
mission, 995 tickets to second and third boxes, 
1,245 general admission tickets to gallery; all of 
said tickets being sealed ; of unsealed tickets 1,250 
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to the gallery ; alsoa blank book in rough with 
sales of seats and five plans of the theatre. 

Alfaro declared that the two days during which 
the sale took place under his charge, he delivered 
as the receipts thereof to the so-called Mayer $24,- 
976.50, in two payments, the first made on the first 
day and amounting to $6,435 and the second made 
$18,541.40. 
there were 
and 


yesterday evening and amounting to 
As witnesses to said payment 
present Velazques, the officer of gendarmes, 
Mr. Berges, also Valdes, the janitor of the theatre. 

Said declaration was made after due legal protest, 
deponent remaining notified that he was constituted 
depository of all the tickets and of the articles 
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which he had presented, and that these were to re- 
main at the disposition of the respective authori- 
He further declared that he was a native of 
Mexico, 49 years of age, married, an employee, and 
The 


ties, 
residing at No. 13 in street ‘‘Buena Muerte.”’ 
above was ratified and signed. 

Thereupon the officer Juan M. Velasquez being 
present and being interrogated in due form in re- 
lation to the citation made in regard to him, said: 
That he was from Zacatecas, 42 years of age, mar- 
ried, an employee and residing at No. 12 in the 
street of Don Toriber. He further declared that 
having been on duty at the Teatro National, and 
having therefore been an eye witness of the fact, he 
can say that is true that about half past seven on 
the preceding night, Mr. Alfaro delivered to the 
so-called Mayer $18,100 in notes and over $400 in 
silver; that he accompanied the said individual 
and his clerk, Zarate, to the Hotel Yturbide, where 
said Mayer left the same three small bags which he, 
has present to guard, delivering them to the Sup- 
erintendent ofjthe hotel ; that he has nothing further 
to state, and that what he has said is the truth, 
which he affirms and ratifies, signing onthe margin 
—manuel Alfaro and Juan M. Velazquez—Aley- 
andro Barroso—A. P. Martinez— Victorio Sancedo, 
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a seal which says: Fourth Court of the Peace of 
the Criminal Branch. 

In the City of Mexico, at nine o'clock in the 
morning of the 4th day of Dec. of 1886, the fore- 
going record was received and noted in the Gov- 
ernment book under No. 217. By reason thereof, 
the Fourth Judge of the Criminal Branch, the  Li- 
centiate (Pablo Gonzales Montes), in the exercise 
of his duties, and in the presence of the stb- 
scribing secretary, the Licentiate -lose Ma de 
Yturbe, determined, that the corresponding inves- 
tigation be made, in order to determine the facts ; 
and that the authorities who acted in the matter 
yesterday, be requested to furnish such informa- 
tion as they have relative to the matters in ques- 
tion. | 

On the same day the Citizen Pablo 8. Berges, a 
native of Mexico, unmarried, 37 years of age, a 
proprietor, and residing at No. 19 in the street of 
Tacuba, being present, and having first observed 
the legal requisites, declared * 

That deponent and his family are the owners of 
the Teatro National; that on the 4th day of Sep- 
tember Jast past Mr. Edwardo Orrin spoke to de- 
ponent in regard to the renting of said theatre, 
and to that end, on said day, sent him a letter, 
which he now exhibits and which contains his pro- 
posals ; that deponent answered in the terms set 
forth in the letter which appears in his copy book, 


pages 324 to 326, a copy of which he now presents 
tt 


in order that the same may be compared and his 
copy book returned to him ; that by virtue thereof 
he entered into a contraet with Orrin Brothers on 
the 24th day of Nov. last past ; which said con- 
tract written upon two sheets of paper he now ex- 
hibits, two copies of the same having been made, 
the other copy is in the possession of said Orrin ; 
that he believes that Orrin did not apply to the 
City Council for the permit required for giving 
performances in the theatre, but that witness ad- 
vised the so called Mayer, that if he opened a sale 
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that Orrin notified bim that Mr. Marens B. 

M. Mayer was to come for the purpose of at- 
tending to the preparations for the entertainments 
which were the object of the said contract, whom 
Orrin Brothers said rhey represented ; that on the 
27th day of last November, he received from 
Agnes Callientes, the telegram which he also ex- 
hibits, and that on the following day the so-called 
Mayer presented himself; that thereupon deponent 
went with him to see Edwardo Orrin, and that not 
finding him they went to the printing house of the 
‘Gran Libro, ’ situates on the First Street of 
ies — wia.’? That Maver having inquired 
deponent where it was customary to have the 
lim to said printing 


PP 
house, where he ordered the hand bills, pro- 


rammes and tickets, saying that he would return, 
for the purpose of determining the number of 
programmes and tickets, and fixing the number of 
( at 40; tn: on that same day, the 28th, 
they went he elireus to see Orrin, with 
which Mayer spoke in English, a language 
unknown to deponent, French being the lan: 
guage used by them _ in eir conversations: 
that Orrin asked him in Spanish whether he 
thought it was well to open a sale for tickets or 
not, to which he answered; that his experience 
taught him it was well to do so; that in the inter- 
view between Mayer and Orrin it appeared to de- 
se that they were ac quainted with each other. 
and that Nicto Orrin’s clerk said to deponent that 
he who spoke with Orrin was a brother of the 
Mayer mentioned in the contract ; that on taking 
leave Orrin said. ‘*l an not able to Fo out, Ar- 
range matters yourselves, and please excuse me tie 
that therenpon they again returned to the printing 
house and afterwards went to the office of the 
theatre; that there the so-called Mayer asked de- 
ponent to furnish him with a clerk to attend to all 
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matters relative to the performance, whereupon 
deponent recommended to him Mr. Manuel Alfaro, 
as an honest man, and understanding the business, 
and as recommended by Mr. Ysidor Pastor & Co., 
In the letter which he exhibits; that cn the 30th 
day of November, and first of the present month, 
deponent went with the so-called Mayer ‘to see 
Orrin, and that they spoke of the permit, stamps 
and other expenses, with which details deponent 
was not familar; that on the first instant, de- 
ponent wasin the theatre and saw there Alfaro, 
Mayer and a Mr. Zarate who was engaged in stamp- 
ing tickets, the sale of which began on that day; 
that on the 29th day of said November. he received 
from New York a certified letter addressed to the 
proprietor of ‘Teatro Nacional, Mr. Berges, in which 
he was informed that from one moment to another, 
Mr. Mareus R. Mayer would arrive at this Capital 
amply authorized to attend to all matters relating 
to the performances which Patti was to give in 
Mexico; that he showed said letter to Doctor 
Miguel Alvarado, at whose house were also present 
Dr. Manuel Carmona y Valle, who understanding 
English, read it, and Mr. Mannel, one of the sons 
of Mr. Alvarado, that on the following day he 
showed the letter to my Raul Duvois, in presence 
of Manuel Valdes, the janitor of the theatre, and 
on the afternoon of said first day of the present 
month he showed it to the so-called Mayer, who 
snid to-him that that was the letter of introduce- 
tion of which he had spoken to him ; whereupon 
he asked deponent for it, saying that he wished to 
show it to Mr. Maning, the American Minister in 
Mexico, so that he might see the delay which had 
been suffered, the letter having delayed ten days 
in arriving; that deponent having no reason to 
withhold it louned it to him; that although re- 
quested on the following day so to do, he did not 
return said letter, stating that Maning had it; that 
for the reasons set forth he believed that said in- 
dividual was the true representative of the Com- 
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the second day of 
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pany, Henry Hh). Abbey * THRaG on 


»the present month he learned first from Silvano 


Coblent and afterwards from Zarate, that the Gov- 
ernor had sent for the so-called Mayer and had 
asked him to give security for the money realized 
by him from the sale of seats in the theatre ; 
that having been at the office he saw that 
after eight o'clock in the evening Mayer 
began to. receive’ from Alfaro the account 
that he counted over $18,000 the greater part in 
bills, it appearing to deponent that the silver am- 
ounted to only from $300 to $400; that he noticed 


re-occupied and 


at the time that Mayer was much p 
Ina great hurry, and asked deponent to go with 
him on the following day to the Bank of London 
to deposit the eighteen thousand and odd dollars, 
as he had alreatly on the evening before taken the 
six thousand dollars requested of him as a guaran- 
tee to the governor, that the $18,000 and odd were 
placed in two bags, which were carried to the hotel 
Yturbide and deposited in the care of Mr. Krazo, 
who did not count the money which he received, 
and Mayer in the presence of Velasquez and Zarate 
placed some stamps furnished by Eraso on the 
mouths of the bags and on the bundles of bills 
which he had been making up at the ticket office ; 
that on leaving the theatre to go to the hotel, 
Mayer asked for two gendarmes to guard him, and 
that he went in front, walking fast with Zarate ; 
that after leaving the money at the hotel he asked 
when he could get a carriage and took leave very 
hurriedly saying that he was going to the circus ; 
that when Mayer counted the monev there was 
present Velazquez, the office of gendarmes, who ac- 
companied Mayer to the hotel, walking with de 
ponent; that afier taking leave of Mayer Zarate 
went with deponent speaking about Mayer, and 
saying that he began to suspect him because he had 
been sent for by the Governor and that he, Zarate, 
in anticipation of whatever might happen desired 
to inform him that he was going to Vera Cruz, sent 
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there Dy Mayer to advertise the performance of 
Patti, and he asked deponent in case anything hap- 
pened to telegraph him at once, addressing him at 
the hotel de Diligencias, and using the word “ re- 
turn’’; that he has nothing further to say ;_ he af- 
firms what is set forth and signs on the margin— 
P. S. Burges—-G. Montea, J. M. de Yturbe, Sec- 
retary. 
On the 7th day of said Decem>er, Mr. Edwardo 
Orrin of the United States, a widower, 38 years of 
age, manager of theatrical performances and resid- 
ing at the Hotel del Bazar, being present, and -the 
legal requisites having first been observed, he de- 
clared : That at the request of his brother (yeorge 
living in’ New York and representing Abbey, 
he entered into a contract for the leasing of the 
Teatro National; that the so-called Mayer was not 
recommended to him by any one, but was simply 
presented by Mr. Berges, at a tine when deponent 
was very busy; that Mayer asked him a multitude 
of questions, among them whac he thought of ask- 
ing fora special train to go to meet Patti, taking 
the President of the Republic and all of the prin- 
cipal personages; that at the moment of introduc- 
tion he noticed that this Mayer was not the one he 
knew, and deponent fixing his attention upon him, 
he hastened to say, ‘‘lLam not the one whom you 
know, but [ am his brother,’ and deponent 
seeing some family resemblance his suspic- 
ions were allayed; that during several visits 
which Mayer paid him he tried to find out 
from deponent all the business of the com- 
pany, Abbey having undoubtedly done the 
same thing in the United States, as he referred to 
true facts, and spoke always in the plural number 
as though he formed part of the company ; that he 
did not want to follow the advice given him by de- 
ponent to open a sale of season tickets at equitable 
prices, saying that Abbey himself had fixed the 
prices and that he was compelled to proceed with 


much activity, as he might have to leave at any 
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any moment for California, and that his brother 
Marcus would replace him and would arrive on the 
12th inst. And he affirmed the above signing on 
the margin—Ed. H. Orrin—G. Montes—Yturbe, 
Secrelary. 

On the same day Mr. Manuel Alfaro being pres- 
ent, the legal requisites having being observed, de- 
clared, that he re-affirms this deposition made by 
him at the commisarit, correcting his declaration as 
to the amount of money which he delivered to the 
so-called Maver the correct sum being $24,654.50, 
to wit. $6,310 on the night of the first instant, and 
$18,344.50 on the night of the second, which sums 
were noted by Mr. Alberto Zarate, as appears by 
the notes presented, in which appears the signa- 
ture In Initial which Mayer placed there; he ex- 
hibits them for the purpose of giving information, 
but not as a formal account, for I repeat that they 
were notes for the purpose of forming a general ac- 
count and snbsequently securing the receipt in ac- 
cordance with the provisions of law. And he affirms 
the above, signing at the margin—Manuel Alfaro — 
G. Montes—Yturbe, Secretary. 

On the 8th of the same December, Mr. David Mac- 
Kenzie, a native of Scotland, married, 44 years of 
age, an employee of the Central Railroad and resi- 
dent of No. 2 on the street of San Diego, being 
present, and the legal] requisites having been ob- 
served, declared: That on Wednesday, the Ist 
inst., the so-called Mayer asked for a special train 
to Paso del Norte. offering S500: that deponent 
answered him that it would cost $2,500 ; that on the 
following day Mayer returned and said that he 
wanted to leave in the evening train, but as he 
would not be ready at the hour of its departure he 
wanted the train delayed, to which deponent an- 
swered that was not possible, but that he would 
take him ina special locomotive until he caught 
the train and that this would cost him $500; that 
at ten minutes before nine o'clock Mayer presented 
himself without baggage, with a high hat, coat but- 
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toned up and evidently carrving something within, 
as his coat was very tight, the body being full; 
that at nine o'clock the train left, and talking with 
deponent he told him that he had been very happy 
as he had arranged his business perfectly, having 
completed the first sale of season tickets and that 
he desired to open a second one, but in order 
to do this he had to consult Mr. Abbey, 
and that was his reason for going; that 
they caught the regular train at Lecheria, 
and passed its locomotive; that thereupon 
Mayer asked with surprise whether’ they 
had already caught the train; and located himself 
on the platform at the station; that deponent then 
pointed out to him which was the Pullman car, to 
which car Mayer went; deponent going to a car of 
the first class; he did not again see him until half 
past ten, when deponent went tothe Pullman tole 
down and found Mayer standing behind the door 
toward the other passenger cars, looking through 
the glass; that deponent went to lie down, and 
upon arriving at Yrapnato, he was awaked by the 
porter, who told him that they were about to ar- 
rive at Silao to breakfast, and gave hima card 
dated San Juan del Rio, in which the so-called 
Mayer said that he had remained at Queretaro to 
wait for the train coming from El Paso, as he had 


received a telegram informing him of the coming of- 


the person whom he had fo see; that said card is in 
the hands of the Governor of the District; and that 
from news he subsequently received he knows that 
Mayer remained in Queretaro, that he had the hair 
on the forehead shaved, and had that part covered 


with the hair; that he spoke the English, which is 


learned in Europe; that in his opinion heis a 
Hebrew of Alazasia. And he ratified the above 
and signed on the margin D. MacKenzie. 

With which terminated the record of the day, 
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8316 which the Judge signed-—I do so certify—P. G. 


Montes, J. M. de Yturbe, Secretary. 
P. G. Monre. 
J. M. DE YTURBE. 


The Licentiate Juacquin Baranda, Secretary of 
State, and of the Department of Justice and Public 
Instruction, certifies that the preceding signatures 
at the end of the foregoing document are those of 
the citizens, the Licentiate, Pablo G. Montes, 
Fourth Judge of the Criminal Branch, and Jose 
Maria Yturbe, Secretary of the said Court, and are 
the ones used by them in their official acts. And 
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that these presents may have due effect, I issue 
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this in Mexico on the 21st day January, 1888. 
J. BARANDA. 


The subscribing principal official ad interim of 
the Department of Foreign Relations, certifies that 
the Licentiate Juacquin Barandais Secretaryof Jus 
tice and of Public Instruction, and that the preced- 


ing is his signature. 


Mexico, 21 of January of 1888. 


218 STATE OF NEw YORK, GEES 
| City and County of Vew York, | ind: 

S. Mallet-Prevost, being duly sworn, deposes and 
says that he is acquainted with the Spanish and 
English languages, and is accustomed to translate 
the same; that the foregoing is a true and correct 
translation of a certain Spanish document purport- 
ing to be a copy of certain instruments on file in 
the Fourth Criminal Court of the City of Mexico 
in relation to a certain forgery or forgeries alleged 
to have been committed in said city by Mareus R. 
Mayer, adias Charles Bourton; said Spanish origi- 
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nal having been issued from said City of Mexico on 
the 21st day of January, 1888. 


Qworn and subscribed to before me } 
this 4th day of February, 1888. { 


TRANSLATION. 


Copy of the instruments upon which ts based the 
warrant of arrest issued April 4th, 1887, against 
him who assumed the name of M. R. Mayer: 

Instrument on page 36. 


Seats sold on Wednesday, December Ist, 1886. 


15 first boxes yma ces we aeee@e 


Fy Bo Se vetvecees ) rer 
42 orchestra seats 1,260.00 
Gl Tromt @aliery Gente «2... ce view ccecisce Oe 
eo Bt), es rene ccsce 2 
} firet Dox to Mr. BRO@ZO........ ...sc «+s Samu 
3 orchestra seats to Mr. Brazo....... .... 90.00 


$6,310.00 
(Signed) Received--M. R. M. 
Thursday (2), Second of December, I 
delivered to Mr. Mayer for sale of 
Ce | 
(Signed) Ree’d M. R. M. 


Instrument on page 17. 


A seal which says: *‘ Central Railroad Telegraph, 
corner of Santa Ysabel and ist of San Francisco 
streets—1226— Mexican Central Railroad Company, 
Limited— 


ee 


Telegram received—676—Received in Mexico, 27 of 
1886,dated Aguascalientes, 27—A. Berges—Theatro 
Nacional— Mexico. 
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Serai chez vous demain matin vers dix heurs 
(which translated from the French means, I shall 
be at your house to-morrow morning about ten 
o'clock). (Signed) Mayer. 


Instrument on page 47— 
San Juan del Rio—My Dear Sir: 

A telegram has just been handed come here and 
[ could not read it in time to leave the station, but 
shall do so at next station— Queretaro I find my 
journey is premature, as the gentleman 1 was going 
to meet is actually in the down train at Queretaro, 
and have to thank vou for your kindress, and re- 
gret not to have had the opportunity of seeing 
you before I left. Please excuse the scribble, but 
the train shakes too dreadfully. Once more thank- 
ing you, | remain, my dear sir, very truly vrs, 
(Signed) M. R. Mayer. 


Instrument on page 72— 

Aguasc, Nov. Berges, Teatro Nacional Mexico, 
Seral chez vous demain matin vers dix heuers 
(Signed) Mayer. 


ye) 


Instrument on page 72-— 

Abbey—1254 Broadway, New York: Telegraph 
exact date advance agent arrive in Mexico, to be 
ready for him. Should come as about twentieth 
December. (Signed) Hibler—Theatro Nacional, 
Mexico. 

A seal which says :—‘*‘ Mexican Republic—Gov- 
ernment of the Federal District.’’ Section 5th, No. 
5,734. 


By order of the citizen Governor, I have the 
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honor of sending you two telegrams, deposited in 3 
Aguascalientes by Mayer, called the representative 

of Abbey, begging you to acknowledge receipt— 
Liberty and Constitntion— Mexico, December 14th, 
1886. (Signed) Yslas y Bust—To the Fourth 
Judge of the Criminal Branch. 


[, Licentiate Jose Maria de Yturbe, Secretary of 
the Fourth Criminal Court of this Capital, do cer- 
tify : That the foregoing is a true copy of the ori- 
ginal, which appear on the pages referred to in the 
case against him who assumed the name of M. R. 
Mayer, for forgery to defraud a number of the pub- 
lic. I do further certify that the prospectus and 
sealed ticket hereto annexed are of those which 
were collected from the office of the Teatro Na- 
cional, together with the seal with which they are 
marked, and which said seal is deposited in this 
Court. I issue these presents for the purpose of 
having them annexed to the extradition petition of 
the person who assumed the name of M. R. Mayer. 
Done at Mexico, on the 14th day of January, 
1888. 

J. M. de YTURBE, 
Sec. V. B. 
G. MONTES. 9% 


The Licentiate Juaquin Barando, Secretary of 
State and of the Department of Justice and Public 
[nstraction, certifies : 

That the signatures affixed to the preceding doc- 
ument are those of the citizen, Licentiate Jose Ma- 
Yturbe, Secretary of this City and of the Judge, 
Citizen Pablo Gonzales Montes, and that they are 
the same used by them in all their official acts. 

In order that this may have effect, I issue this in 
Mexico on the 2ist day of Jannary, 1888. 

J. BARANDA. 
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328 The subscribing principal official ad interim 
of the Department of Foreign Relations, certi- 
fies : 


That the Licentiate Jaquin Baranda is Secretary 
of Justice and of Public Instruction and that the 
paeceding is his signature. 

Mexico, January 2lst, 1888. 


JosE Y DE CUELLAR. 


Translation of one of the tickets and of the pros- 
299 pectus and annexed to the foregoing. 


Yellow Ticket: 


Teatro Nacional. Adelina Patti, 
Henry E. Abbey Company, 
First Boxes, Number, 
Teatro Nacional, Great Teatro Nacional. 
Adelina Patti, Adelina Patti, 
Henry E. Abbey Henry E. Abbey Company, 
Company. First Boxes. 
Red Ticket : 
Teatro Nacional, Great Teatre Nacional, 
Adelina Patti, Adelina Patti, 
“ee Henry E. Abbey Henry E. Abbey Company, 
330 yompany. Gallery. 
Violet Ticket : 
Teatro Nacional. Great Teatro Nacional, 
Adelina Patti, Adelina Patti, 
Henry E. Abbey Henry E. Abbey Company, 
Company. Parquet and Balcony. 
Yellow Ticket : 
Teatro Nacional.... Adelina Patti, 
Henry E. Abbey Company, 
Second and Third Boxes, Number. 
Teatro Naciecnal, Great Teatro Nacional, 
Adelina Patti, Adelina Patti, 


Henry E. Abbey, Henry E. Abbey Company, 
_.._ Company. __-_Second and Third Boxes. 


1il 

Translation of stamp impressed upon tickets : 

Upon Yellow Tickets, 

Henry E. Abbey Company, Patti, Mexico, Janu- 
ary 4th, 1887. 

Upon Red Tickets, 

Henry K. Abbey Company, Patti, Mexico, Janu- 
ary 7th, 1887. 

Upon Violet Tickets, 

HENRY EK. ABBEY COMPANY, Patri, MExIco 

JANUARY 11th, 1887. 


Translation of Prospectus. 
Great Teatro Nacional. 
Henry E. Abbey Company, 
First Appearance in Mexico of the Renowned Atist 
Adelina Patti. 
Only Five Performances—Last Tour before retiring 
from the Stage. 

Madame Adelina Patti, having determined to re- 
tire from the stage where she has achieved so many 
and well merited triumphs during her professional 
career, before closing the brilliant crown which 
adorns her forehead, she desires to visit this coun- 
try. The company desiring to second’ the 
desires of the Great Artist and taking great 
pleasure in offering to the intelligent Mex- 
ican Public the opportunity of admiring one of 
the greatest notabilities which the profession has 
produced, opens a short season of only five repre- 
sentations which will begin on Sunday, January 
2d, 1887, with the certainty of finding the concourse 
on the part of this cultivated society most satisfac- 
tory and worthy by a thousand titles of spectacle 
of this nature: 
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224 The representations to be given in this Capital 
will be as follows: 
[In three aects—First Act: 
(grand Concert. 


Second and Third Acts: 


[Italian Opera— Elenco. 
The Artists who accompany Madame Patti in the 
Act of Itajian Opera, are: 


First Contralto. 


Madame Sofia Scolchi, 
Second Contralto. Second Soprano, 
335 Mde. Jiuditta Galassi. Mde. Erminia Novara. 
Tenor, 
Mr. Albert Guille. 


Baritone. Bass. 
Mr. Franco Novara. 


Mr. Antonio Galassi. 
Buffon. 
Mr. Carlos Orlandini 


Orchestra composed of 50 Musicians, 


Under the direction of the well Known and distin- 
guished Master : 


Luigi Arditi. 


The Operas to be placed upon the stage are, 
Linda de Chamounix, Traviata, 
Semiramis, Dinorale, 
Faust, | Barbero de Seviela, 
Martha, Lucia de Lamermoor, 


Trovatore, Don Pascual. 


These works will be given on the 2d, 4th, 7th, 9th 
and 11th of January of 1887, in the following order : 
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‘Srat Ranraucontatin ; 
First Representation 887 
Sunday 2, 
2d Act of Barbero de Seviela, and 2d Act of Se- 
miramis. 
Second Representation 
Tuesday 4, 
2d Act of ‘‘ Don Pascual” and 3d Act of ‘Ti 
Trovatore.”’ 
Third Representation, 
Mriday 7, 


3d Act of * Linda de Chamoix’’ and 3d Act of 


ry’ od 99 o¢ 
‘Traviata. 338 
Fourth Representation, 
Sunday 9, 
3d Act of Faust and 2d Act of ‘* Dinorab.”’ 
Fifth and Last Representation, 
Tuesday 11, 
2d Act of Martha and 3d Act of Lucia de Lamer- 
moor. 
PRICES FOR ENTRANCE. 
For each concert. 
First Boxes, with eight admissions ... ....350 00 
2d and 3d Boxes, A pu pain aoe re ears > 25 00 
6 00 


Parquet and Balcony eR yaa 
Gallery Boxes, with four admissions..... . 8 00 
Front seats in Gallery, with admission. .... 2 00 


General entrance to Gallery...... ........ 50 


NoreEs. 


The five concerts which are advertised will be 
extraordinary ones, and the owners will have the 
right to take the five or any one of these separately, 
provided they give notice within the term herein- 
after mentioned, viz: 
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Seats belonging to the owners will be reserved 
for them from the publication of this announce- 
ment, until seven o'clock Pp. M., of Wednesday, Ist 
day of next December, after which hour those not 
secured will be at the disposal of the general pub- 
lic. 

For the convenience of the public the ticket office 
will be open for the sale of tickets on the second 
floor of theatre, from 9 a. M. to 1 P. M., and from 
3 P.M. to7P. M., beginning on Thursday the sec- 
ond. 

Notice is hereby given to the public that the 
Company will not be responsible for tickets sold 
outside of the theatre office. 

Mexico, November 29, 188 

The Company. 


STATE OF NEW YORK, 
City and County of New York, 


S. MALLET-PREVosT, being duly sworn, deposes 
and says that he is acquainted with the Spanish 
and English languages and is accustomed to trans- 
late the same. That the foregoing is a true and 
correct translation in English of a certain instru- 
ment in the Spanish language, purporting to be a 
copy of certain instruments, upon which is based 
the warrant of arrest issued April 4th, 1887, against 
one who assumed the name of M. R. Meyer, and 
issued from the Fourth Criminal Court of the City 
of Mexico, on the 14th day of January, 1888. 


Sworn and subscribed to before me, bf 
4th day of February, 1888. , 


<emrerns eon a en ee = 


TRANSLATION. 


The citizen, Luis G. Carballeda Inspector General 
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of Police, hereby certifies that in the matter of the 
investigation of the fraud committed in this city by 
the so called Mayer, there appears a declaration 
which copied to the letter says as follows :— 

[In the City of Mexico upon the 2ist day of the 
month of January, one thousand eight hundred 
and eight-eight, the subscriber general, Louis Car- 
balleda, Inspector-General of Police, in the exercise 
of his official duties and in accordance with the or- 
ders received from the citizen governor of the Fed- 
eral District, proceeded to receive the declarations 
to be made by the citizen. Timoteo Macias, whom 
the Governor of the District had summoned for 
that purpose ; the said citizen, Timoteo Macias _ be- 
ing present. 

After having protested according to law that he 
would speak truly touching all matters within his 
knowledge, upon which he might be questioned, 
declared : 

That his name isas above set fourth; that he is a 
native of the state of (At) Jalisco and a resident of 
this city, living at No. 6, 1/2 Street of Santa Ysa- 
bel ; married, and by occupation a printer ; 38 years 
of age. Being asked what connection he had with 
the printing of the programmes and announcements 
which were circulated in this capital, announcing 
the first appearance in Mexico of the renowned ar- 
tist Adelina Patti, in a series of five performances 
in the Gran Teatro Nacional, heanswered : that the 
printing establishment where the printing of the 
said programmes and advertisements took place 
belongs toa society whereof deponent is the mana- 
ging partner, and that by reason thereof, deponent 
is the one who directs the work and business of the 
negotiation. 

Bein;s asked who received and who delivered the 
originals of said programmes and advertisements, 
and if he recognizes the original proof, which is 
here presented, he answered: that Mr. Pablo Ber- 
jes, known to deponent as the owner of the thea- 
tres, ‘‘ Principal’’ and ‘‘ Nacional” of this city, 
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called upon him on a Sunday morning, between 10 
and 12 o’clock, the exact date deponent not being 
able to recollect at this moment; Mr. Berjes wasac- 
companied by a foreigner, who was presented to 
him under the name of Mayer and as the represen- 
tative of the Abbey management, and with whom 
deponent was not able to converse, because appar- 
ently, said Mayer was unable to speak Spanish, the 
said Berjes acting at that time as his interpreter ; 
that said persons delivered to deponent the origi- 
nals, and after consulting together in regard to the 
manner in which the printing should be done, or- 
dered deponent to print for them the programmes 
and handbills like the proof, which is here pre- 
sented, for the purpose of posting them upon street 
corners ; deponent calls attention to the fact that 
the proof presented is incomplete for the reason 
that the proper proof consists of one sheet, while 
the one presented is only half a sheet ; that having 
received several names of artists which said parties 
cut in his presence from various American news- 
papers, the interview which as above mentioned, 
‘ame to a close, Mr. Berjes retiring with his cou- 
panion ; after having requested that the printing 
be done as speedily and as cheaply as possible. 
Being asked whom he saw in regard to the cor- 
rections of the proofs ard what took place up to 
the time of delivering the printed matter which he 
was ordered to prepare, he answered: that having 
printed the first proof he presented the same to 
Messrs. Berjes and Mayer, who personally corrected 
the same in his presence, the latter named person 
being the principal one to undertake the correction 
of the names; that having done this they left, and 
on the next day the so-called Mayer returned to the 
printing office in company with a young man whom 
deponent knows, but whose name he cannot at this 
moment recollect ; having asked for the counter- 
proof, deponent presented it to him for the purpose 
of having him correct it, as was in fact done in the 
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presence of deponent, whereupon he left, makinga 
request similar to the one of the diy before. 

After these occurrences said Maver himself re- 
turned to the printing office some four or five 
times, he himself receiving the printed matter in 
different quantities, always showing a desire that 
the work of printing should be terminated 
quickly. 

Deponent further declares that the printing in- 
cluded the printing of the tickets, which were 
made in the form prescribed by Mayer and by Mr. 
Berjes. 

Being asked who paid him for the printing, and 
what were the circumstances in regard to such pay- 
ment, he answered : that he has not received one 
cent for his work and that the value thereof is One 
hundred and fifteen Dollars ($115);—that it being 
the custom to charge for work of this kind in cases 
where a series of performances is to be given at the 
time that the first performance is inaugurated, he 
delayed presenting his bill until the time referred 
to, which time, asis well Known, never arrived be- 
cause the said so-called Mayer disappz2ared, it 
being a matter of public notoriety that he had 
acted in every way with absolute and complete 
falseness. | | 

Being asked whether or not he attempted to col- 
lect the amount of his bill from Mr. Berjes, he 
answered ; that as a matter of fact he did address 
himself to said Berjes, sending him word that he, 
Berjes, having presented the said Mayer at the 
printing office, deponent considered that he had a 
right to call upon him to pay for his work ; said 
application, however resulted in nothing, for the 
reason that Berjes answered that he had simply ac- 
companied Mayer, he himself having in turn been 
presented to him. | 

Being asked if he had no suspicions as to 
whether said Mayer had any other name, and 
whether he was acting falsely in all things relating 
to his assumption of the character of representative 
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of the Abbey Management, he answered ; that at 
first he suspected nothing, because as said Mayer 
spoke only French and English he had no oppor- 
tunity to detect anything as deponent had in his 
establishment clerks who spoke both languages 
and who acted as interpreters whenever Mayer 
called alone. The time before the last however, 
when he visited the printing office, deponent was 
alone, it being between 1 and 2 o'clock in the after- 
noon, the hour when the clerks had gone out for 
their dinner : Mayer arrived and spoke in French 
to deponent, and deponent not being able to 
understand him perfectly, said Mayer explained 
to him in Spanish the urgent need he was in to 
receive the programmes that same afternoon ; de- 
ponent was exceedingly surprised that he should be 
able toexpress himself in this manner in Spanish, 
Mayer never before having addressed him a single 
word, excepting in English or French, pretending 
that he was ignorant of the Spanish language; de- 
ponent was further surprised at the fact that the 
expressions which he made use of in Spanish were 
without difficulty and even without the accent pe- 
culiar to those who are not accustomed to speak 
that language, that notwithstanding his surprise 
he did not do more at that time than simply to 
communicate the fact to some of his clerks; that 
on the following day he learned of .the disappear- 
ance of the said Mayer. 

Being asked whether he had anything further 
to add, he answered ; that wha’ he has stated is 
true to his own knowledge, and that he has noth- 
ing further to add; wherefore, having read to him 
his declaration he confirmed the protest which he 
had made to speak the truth, and he ratified it in 
allits paris, signing the same with the subscribing 
Inspector General of Police and the Secretary who 
issnes these presents. 

Timoteo Macias—a flourish,—Luis Caraballeda— 
a flourish,—Antonio Z. Rojas—a flonrish,—Secre- 
tary. 
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In order that the above may have legal effect, I 355 
issue the present certificate in Mexico on the twen- 
ty-fourth day of January, one thousand eight hun- 
dred and eighty eight. 


Luis CARABALLEDA. 


GOVERNMENT OF THE 
FEDERAL DISTRICT, 
* January 27th, 1888. 
Mexico. 


[, Jose CEBALLOS, Governor of the Federal Dis-— g5¢ 
trict, do hereby certify that the foregoing signature 
is that of the Citizen General, Luis Caraballeda, 
Inspector-Genera] of Police of this capital. 
MEXICco, January 27th, 1888. 
JOSE CEBALLOS. 


SECRETARY OF 
FOREIGN RELATIONS, 
MEXICO. 

No. 683. Free of duty. 

The subscribing Chief Clerk ad interim of De- 
partment of Foreign Relations, hereby certifies 
that Mr. Jose Ceballos is Governor of the Federal 
District, and that the above is his signature. 

Mexico, January 28th, 1888. 

Jose T. DE CUELLAR. 


STATE OF NEW YORK, a's 
City and County of New York.\ ~~ ° 


S. MALLetT-PRevost, being duly sworn, deposes 
and says: 
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358 That he is acquainted with the Spanish and Eng- 
lish languages, and is accustomed to translate 
the same; that the foregoing is a true and correct 
translation from the Spanish into English of a cer- 
tain document, purporting to be a certificate under 
the hand and seal of the Inspector-General of 
Police of the Federal District of Mexico, issued 
from his office in Mexico City on the Twenty- 
fourth day of January, one thousand eight hun- 
dred and eighty-eight. 


Sworn and subscribed to 
before me, this 11th— 
day of February, 1888. ‘ 
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Defendant’s Exhibit 1, Jan. 20, ’88. 
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The President of the United States to Martin T. 
McMahon, Marshal of the United States for the 
Southern District of New York, and James P. 
Keating, Warden of the Jail of New York City 
and County. Greeting: 

We command you, That you 
have the body of George Ben- 

TO BRING UP PERSON. son, by you imprisoned and 


HAB. COR. detained, as itis said, together 
with the time and cause of such 
[SEAL. | imprisonment and detention, by 


whatsoever name the said George 
Benson shall be called or charged 
before the Circuit Court of the 
United States for the Southern 
District of New York, at the 
Court Room thereof, in the City 
of New York, on the 2ist day 
of Febrnary, 1888, at 11 o’ clock 
in the forenoon, to do and re- 
ceive what shall then and there 
be considered concerning him, 
and have you then and there 
this writ. 

Witness, the Honorable Morrison R. 
Waite, Chief Justice of the Supreme 
Court, the 17th day of February, 
one thousand eight hundred and 
eighty -eight. 

TIMOTHY GRIFFITH, 
Clerk. 
RoGER M. SHERMAN, 
Attorney, 
56 Wall Street, 
NW, ws (ey. 


[ ENDORSED. | 
The within writ is allowed Feby. 16th, 1888. 
Sam’ BLATCHFORD, 
Associate Justice of the Supreme 
Court of the United States. 
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N. York, Feby. 21/88. 


364 
In obedience to the within writ I herewith pro- 
duce the body of the within named person, George 
Benson, together with the Commissioner’s writ 
upon which he is now held. 
M. T. McManon, 
U. S. Marshal. 
By R. L. BURNETT, 
Dep. Mar. 
... the President of the United States to Samuel H. 
3679, 


Lyman, Esq., a Commissioner of the Circuit 
Court of the United States for the Southern Dis- 
trict of New York, Greeting : 


We command you, That you 
certify fully and at large to the 


CERTIORARI Circuit Court of the United 

TO CERTIFY caUSE OF States for the Southern District 
DETENTION. of New York, at the Court 
Room thereof, in the City of 

[SEAL. | New York, on the 21st day of 


February, 1888, at 11 o’clock 
A. M., the day and cause of the 

266 im prisonment of George Benson, 

Hes and true copies of the proceed- 
ings, complaints, warrants, de- 
positions, trials, examinations, 
determinations, commitments 
and record before you therein, 
by whatsoever name the said 
George Benson shall be called 
or charged ; and have yon then 
this writ. 


Witness, the Honorable Morrison R. 
Waite, Chief Justice of the Su- 
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preme Court, the 17th day of Febru- 267 
ary, 1888, 
TIMOTHY GRIFFITH, 
Clerk. 
RoGER M. SHERMAN, 
Attorney for Petitioner, 
56 Wall Street, 
N. Y. City. 


[ ENDORSED. | 


The within writ is allowed Feby. 16th, 1888. 


SAM’ L BLATCHFORD, 
Associate Justice of the Supreme 
Court of the United States. 
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UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


In the Matter 


j 
ee 


of 


a 


Extradition of GEORGE BENSON. 


For Relator : 
PETER MITCHELL, Esq. ; 


For Respondent : 
S. MALLET-PREVostT, Esq. ; 
DELANCEY NICOLL, Esq. 


The first point raised by the relator is, that the 
theatre ticket which is the subject of the charge 
wis wholly printed and not written. 

Counsel cites from Blackstone, Bishop, East and 
Russell definitions of the crime of forgery at com- 
mon law which describe it as the false making, 
&c., of a writing or written instrument. It was 
elementary law, however, long before Blackstone’s 
day that printing is writing in the legal sense of 
the term, and an instrument, the words of which 
are printed either wholly or in part, is equally valid 
with an instrument witten by pen. Signature by 
impression from a stamp was, no doubt, infrequent 
when its use by Mr. Crawford, Secretary of the 
Treasury, was approved, but the necessities of 
modern business have made it a common practice, 


and of its validity under the common law there can 


be no doubt. Vide Law Dictionaries of Burrill and 
Abbott under word ‘‘ writing; 2 Black. Com. 297; 1, 
Opinions of Attorney General, 670; Sanderson os. 
Jackson, 3 Esp., 180; Same os. Same, 2 Bos. & P. 
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258; Clason os. Bailey, 14 Johns., 490 ; Henshaw os. 
Foster, 9 Pick., 312; and cases cited on the argu- 
ment. 


IT. 


The relator next contends that forgery at com- 
mon law cannot be predicated of such a ticket as 
this because it did not contain a contract; there 
was no consideration expressed in it, nor did it 
contain any promise. 

The very definitions, however, which he cites 
under his first point speak of the written instru- 
ment as one which ‘Sif genuine might apparentlv 
he of legal efficacy, or the foundation of a legal lia- 
bility’’—or by which another may be prejudiced.” 
[tis not necessary that the subject of forgery be 
shown to bea complete executory contract express- 
ing a consideration. Instruments of evidence by 
which a contract is proved may be forged just as 
well as the contract itself, if wholly expressed in 
writing. (See Opinion of Judge Brown, in this 
circuit /n2 ve extradition of Tully, 20 Fed. Rep. 
$12). 

There is a line of authorities, many of which are 
cited by the relator, which hold that where the 
forged instrument purports to be a contract and 
is void on its face, it is not the subject of for- 
gery. Thus in Aing vs. Jones, 1 Leacl’s Crown 
Law the bogus bank-note was void on its face, it 
would not have been a bank-note if genuine ard no 
outside testimony could have made it such. In 
R. S. Mitchell. Foster's C. C., 119, the forged 
order was held not to be an order within the terms 
of the special statute under which the prisoner was 
indicted. Here, asrelator contends, the case must 
be decided by the :ules of the common law. In 
Rex vs. Pateman, Russell & R. C. C. Res, 453, the 
bogus instrument was unsigned and, therefore, if 
genuine, did not purport to be a promissory note. 
In King vs. Moffalt, 1 Leach Cr. Law, 431, the bill 
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of exchange, if real, would not have been valid, be- 
cause it failed to comply with statutory require- 
ments ; no evidence could make it valid. In Queen 
vs. Closs, 1 Dearsley & Bell C. C., 460, the Court 
merely held that n picture was not a document or 
writing. Inthe matter of Chas. Windsor, 10 Cox 
C.C., 121, the prisoner was discharged because the 
false entries which he made did not purport to be 
made by another. In People vs. Savage,5 N. Y. 
Crim. Rep., 543, where defendant wascharged with 
forging and altering a pawn ticket, the conviction 
was reversed because the District Attorney and the 


Court were apparently satified with the soundness 


of the contention of prisoner’s counsel that by the 
Penal Code of New York, under which the trial 
was had, the definition of forgery is much nar- 
rower than at Gommon law. In People vs. Martin 
(N. Y. Sup. Ct., 1885, MS.), the railroad bonds 
were ulsigned, and the same was the case In 
People vs. Cunningham, 4 Hun, 457. In People 
vs. Fitch, 1 Wend., 198, the prisoner altered 
the date of an order drawn by _ him, ac- 
cepted paid and theretofore returned’ him. 
In People. vs. Wilson, 6 John., 320, the 
bank note being for less than $1, its virculation 
was forbidden by statute. In Peoplevs. Harrison, 
8 Barb., 560, the acknowledgment was defective 
on its face. In People vs. Mann, 75 N. Y., 484, 
the prisoner, a county treasurer, signed his own 
name to the obligation; conviction was reversed 
because the instrument did not purport to be the 
act of another, it was a false assumption of author- 
ity, not forgery. It is, moreover. well settled by 
authority that where the forged instrument is not 
void on its face, but only incomplete or uncertain, 
extrinsic evidence may be introduced showing its 
falidity. Such an incomplete instrament may be 
the subject of forgery. Thereis nothing upon tle 
face of these tickets which proclaims them void. 
They are in the usual form of such instruments 
which do not ordinarily contain the expression of 
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a consideration, or a distinct agreemént, expressed 
in words, to admit the holder. None the less, the 
holders of them, if genuine, would find them of 
legal efficacy if, the performance being given, they 
were arbitrarily refused admission, and came into 
Court to enforce their rights. 


In addition to the numerous authorities in sup- 


port of these propositions cited in the complain- 
ant’s brief, it will be sufficient to refer to People vs. 
Sfearns, 21 Wend., 9; Commonwealth vs. Ayer, 3 
Cush., 151; McCrea vs. Marsh, 12 Gray, 211; 
Drew vs. Peer, 93 Pa. St., 234; Wood vs. Lead- 
britter, 13 M. & W.; Taylor vs. Waters, 7 Tannt., 
374; Barton vs. Sherff, 1 Allen, 133; McGoverney 
vs. Staples, 7 Lansing, 145. 


ILI. 


The relator contends that the documentary evi- 
dence submitted was not accompanied by a certifi- 
sate of the principal diplomatic or consular officer 
of the United States resident in Mexico, stating 
clearly that it is properly and legally authenti- 
cated, so as to entitle it to be received in evidence 
in support of the same criminal charge by the trib- 
unals of Mexico. 

The certificates are undoubtedly defective, but 
Judge Blatchford in. 7e Fowler, 18 Blatch., 487, 
heid that authentication may be made by oral 
proof given here. (See also iz 7e McPhun, 30 Fed. 
Rep.,57, in ve Wadge,15 Fed. Rep., 865,16 Id., 333. ) 
The evidence in support of the certificates in this 
case which was given by the witness Alas, was, un- 
der the rules laid down in these cases, competent 
and sufficient. 

April 9th, 1888. 

EK. Henry LACOMBE. 
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Ata Stated Term of the Circuit Court 
of the United States for the South- 
ern District of New York, held in 
the Post Office building in the City 
of New York, on the 13th day of 
April, 1888. 


Present—Hon. E. Henry LacomBkE, Circuit Judge. 


In the Matter 


of 


The Petition of GrorGE BENSON 
for a writ of habeas corpus, 


A petition for the writs of habeas corpus and cer- 
tiorari having been heretofore duly filed herein, 
and the writs aforesaid duly issued and returns 
thereto being duly made to this Court,: and the 
body of the petitioner being before the Court in 
pursuance of the writ ; now, upon said records and 
returns, and upon all the proceedings thereby ap- 
pearing, after hearing Peter Mitchell, Esq., in sup- 
port of the petition, and DeLancey Nicoll, Esq., 
and 8. Mallet-Prevost, Esq., for the Consul-Gen- 
eral of Mexico, the complainant, opposed, 

Ordered, That the writ of habeas corpus be, and 
the same is, hereby discharged ; that the petitioner 
remain in the custody of the Marshal of the United 
States for the Southern District of New York, 


‘pending such application on appeal as_ petitioner 


may be advised to make to a Justice of the Snu- 
preme Court of the United States, pursuant to the 
34th rule of that Court; or until the farther order 
of this Court, upon notice by said complainant 
after twenty days from the date of this order. 


FE. HENRY LACOMBE. 


129 
IN THE 
CIRCUIT COURT OF THE UNITED STATES, 


FOR THE SOUTHERN DISTRICT OF NEW YORK, 


In the Matter 
of 


The Petition of Gror@k BENSON | 


for a writ of habeas corpus. 


The petitioner above-named, ccenceiving himself 
aggrieved by the final decision and order entered 
on the 13th day of April, 1888, in the matter above- 
entitled, doth hereby appeal therefrom to the 
Supreme Court of the United States, and he prays 
that a transcript of the record, proceedings and 
evidence in said matter, duly authenticated, may 
be sent to said Supreme Court. 

RoGER M. SHERMAN. 
Attorney for Petitioner, 
56 Wall St., 
New York City. 


The foregoing appeal is hereby allowed, and if is 
ordered that a transcript of the petition, writ of 
of habeas corpus, return thereto and other pro- 
ceedings, be forthwith sent by the Clerk of said 
Circuit Court to said Supreme Court of the United 
States at the city of Washington, in the District of 
Columbia. 


April 19th, 1888. 
SAML. BLATCHFORD, 
Associate Justice of the Supreme 
Court of the United States. 
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To. Martin T: McMahon, Esq., Marshal of the 
United States, for the Southern District of New 
York ; and, 

Juan N. Navarro, Esq., Consul General of the 
Republic of Mexico. 


ANRC er tenement ncaa are ataleeeaintheine nein ae 
itt aetien pint . 


GREETING :— Your are hereby cited and admon- 
ished to be and appear at a Supreme Court of the 
United States to be holden at Washington, on the 
23d day of April, instant, pursuant to an appeal 
filed in the Clerk’s office of the Circuit Court of the 
United States for the Southern District of New York, 

390, wherein George Benson is. appellant, and you are 
appellees, to show cause, if any there be, why the 
judgment or order, in the said appeal mentioned, 
should not be corrected, and speedy justice should 

not be done to the parties, in that behalf. 

Witness the Honorable Samuel Blatchford, an 
Associate Justice of the Supreme Court of the 
United States, on the 19th day of April, 1888. 


SAML. BLATCHFORD, 
Baws: |. 


Supreme Court of the United States. 


GEORGE Benson, Appellant, 
US. 
JuAaN N. Navarro, Consul General of the Republic of Mexico, 
Appellee. | 


It is hereby stipulated and agreed that the original exhibits 
herein may be transmitted by the clerk of the circuit court of the 
United States for the southern district of New York, with the record 
on appeal herein, to the Supreme Court of the United States, the 
same to be returned to the files of the said circuit court immediately 
upon the determination of this appeal. 

PETER MITCHELL. 
Att'y & Counsel for Appellant. 
S. MALLET-PREVOST, 
Att'y & Counsel for Appellees. 
‘Dated .New York April 27, 1888. : pie 


Ordered according! 


UNITED STATES OF 
Southern District of New York, | 


AMERICA, 


I. Trmotuy GRIFFITH, Clerk of the Court of the 
United States of America, for the Southern District 


of New 
certify, 


one to 


York, in the Second Circuit, do hereby 
that the foregoing pages. numbered from 
70 —~ inclusive, contain a true and 


complete transc ript of the rec ord and — 


had 2: 


“as the 
office. 


[In testimony whereof, | have caused 


the seal of the said Court to be here- 
unto affixed, at the City of New 
York, in the Southern District of 
New York, in the Second Circuit, 
this 27" day of 
in the year of our Lor4, one thousand 
éighty hundred and eighty-eight 
and of the independence of the said 
United States, the one hundred and 
twelfth. 
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GEORGE BENSON, 
y -] ppella nL, 


MEXICAN CoNSUL GENERAL. 


OF MEXICO, 
Appellees. 


JUAN N. NAVARRO, 


AND THE REPUBLIC 


BRIEF FOR APP heiete Ace ec. 


PETER MITCHELL, 


Attorney and Cou nsel for A Pe llant 
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Supreme Court of the United States, 
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GEORGE BENSON, 
Appellant, 
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Jainse ' Brief for Appellant. 


JUAN N. Navarro and the Re- 
public of Mexico, 


- Appellees. 
4 Statement. 


(es a ae 


: 
This is an appeal from a decision of the Circuit 
: Court of the United States, for the Southern Dis- 
. trict of New York, dismissing the writ of habeas 
corpus issued on behalf of the appellant herein. 

: The appellant was arrested on the 14th day of 
January, 1888, upon a complaint made by Juan N. 
4 Navarro, the Consul General of Mexico, charging 
the appellant with having committed the crime of 
| forgery in the City of Mexico, in the Republic of 
| Mexico, on or about the 28th, 29th and 30th days 
: of November, 1886. The averments in the complaint 
charge the appellant with having forged the name of 
Henry E. Abbey to a theatre ticket, and with utter- 
. ing the same, with intent to defraud the said Abbey 
and several other persons in the City of Mexico. The 
complaint also avers that the defendant herein 
forged a stamp or seal, purporting to be the private 
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stamp or seal of said Henry E. Abbey. There are 
other averments in the complaint, which were dis- 
posed of at the hearing before the Commissioner, 
and held to be untenable. So that the only charge 
upon which the defendant is now held, is that of 
forging the name of the said Abbey, as above spe- 
cified. 

The Mexican Government have made a requisition 
upon the United States Government for the extra- 
dition of the appellant. 

After the arrest of the defendant, be was taken 
before U. 8S. Commissioner Samuel H. Lyman, a 
hearing was had before the Commissioner, and 
several witnesses were called to testify, and did so 
testify, against the defendant. 

The counsel who appeared on_ behalf of 
the Mexican Government, requested adjourn- 
ments from time to time, for the pur- 
pose of enabling them to procure documentary 
evidence from Mexico and the requisition for the 
extradition,of the defendant from this country to 
the Republic of Mexico. The Commissioner ad- 
journed the hearing at their request, to enable 
them to produce the requisition and the documen- 
tary evidence to sustain the charge made by the 
Consu] General, on information and belief, charg- 
ing the defendant with having committed said 
crime of forgery in Mexico. At the next hearing 
before the Commissioner, as will appear by the 
record herein, the requisition papers and deposi- 
tions to sustain the charge were received by the 
counsel for the Mexican Government, and were sup- 
pressed by said counsel, for the reasons stated by 
them, as appears by the record at pages 89 to 94 
inclusive : that the requisition and depositions re- 
ceived contained only a charge against the defend- 
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ant of having committed the crime of false preten- 
ses, and not forgery. Counsel, therefore, while ad- 
mitring that the requisition pavers only charged the 
defendant with having committed the crime of 
false pretenses in Mexico, requested a further ad 
journment to enable them to obtain the new requi- 
sition papers, charging the defendant with having 
committed the crime of forgery, instead of false 
pretenses. This new charge of forgery appears to 
have been formulated only after telegraphic dis- 
patches had beensent by said connsel to the author- 
ities in Mexico, informing the Mexican government 
that counsel requested that a charge of forgery be 
made against the defendant, and that the necessary 
papers be forwarded containing such charge. 

It will be observed that the law officers of Mex- 
ico, in the first instance formulated a charge of 
false pretenses against the defendant herein, and 
that such charge was subsequently changed only 
after the telegraphic communications had been re- 
ceived from their counsel, presumably informing 
them of the fact that false pretenses were not em- 
braced within the provisions of the treaty between 
the United States and Mexico, and that the defend- 
ant herein could not be extradited and sent to 
Mexico unless the charge against him was changed 
from false pretenses to forgery—a strange proceed- 
ing, to say the least. 

Upon the arrival of the new extradition papers a 
supplemental charge was formulated, and exam- 
inations were held from time to time, and testimony 
taken, and at the close of such examinations, Com- 
missioner Lyman committed the accused, and held 
him to await the action of the Secretary of State 
and the President of the United States. | 
Counsel for the appellant then procured the issu- 
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ance of a writ of habeas corpus, directed to the 
United States Marshal of this District, and a writ 
of certiorari, directed to United States Commissioner 
Lyman, requiring them to show cause why the ap- 


pellant was detained in custody. The returns have 
been made to said writs, which brought the appel- 
lant’s case properly before the Circuit Court of the 
United States for the Southern District of New 
York. The question to be determined is, whether 
the defendant has committed a crime, which comes 
within the provisions of the treaty between the 
United States’ government and the Republic of 
Mexico, bearing date ‘‘Mexico, December 11, 1861.”’ 

The said writs were returnable and heard before 
Hon. E. Henry Lacombe, Judge of the Circuit Court 
of the United States for the Southern District of 
New York, who dismissed said writs and remanded 
the appellant to await the warrant for his extradi- 
tion. Fromsuch decision the appellant now ap- 
peals to this Court. | 


ASSIGNMENTS OF ERROR. 


The appellant assigns the following as grounds 
of error upon this appeal. 


I.—That the complaint herein does not set forth 
the crime of forgery under the common law. 


11.—The Court erred in refusing to strike out the 
testimony of Henry EK. Abbey and Marcus R. 
Mayer. 


11i.—The Court erred in admitting the testimony 
of John W. Foster to prove the laws of Mexico, 
or the authentication of the requisition papers 
herein. | 


7 


a 


Ci 


ot ee 


D 
1V.—The Court erred in admitting the requisition 
and documentary evidence. 


V.--The Court erred in admitting the testimony 
of Ignacio Alas to prove the law of Mexico. 


ViI.—The Court erred in admitting the Mexican 
Codes in evidence. 

VII.—The Court erred in admitting the said Mex- 
ican Codes in evidence, as said codes were adopted 
subsequent to the establishment of the treaty be- 
tween the United States and Mexico. | 


POINTS. 


I. 


An appeal lies to this Court from the decision of 
the Circuit Court dismissing a writ of habeas cor- 
Pus. 

Carper vs. Fitzgerald, 121 U.S.Supreme 
Court R., 87. 

The act of March 3, 1885, C. 353, 23, 
Stat. 437. 


The main question to be determined herein is 
whether the acts alleged against the defendant con- 
stituted the crime of forgery under the common law 


-of the United States,and not under the law ofaState. 


For the reason that in extradition cases a State can- 
not be constitutionally known to any foreign nation, 
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inasmuch as the whole subject of foreiga intercourse 
is committed to the Federal government. 
People vs. Curtis, 50 N. Y., 321. 
[In the Matter of Charles Windsor, 10 
Cox’s Criminal cases, 121. 
In ve Eno, Spear on the Law of Extra- 
tradition, 276. Clark’s Treatise on 
Extradition, 131, 134. 
Legal News, vol. 7, pp. 360-361. 
Quebec Law Rep., vol. 10, p. 194. 
In ve Tully, 20 Federal Reporter, 816. 


DEFINITION OF FoRGERY AT CoMMON LAW. 


‘* Forgery at the Common Law, is the false mak- 
‘fing or materially altering, with intent to defraud, 
‘fof any writing which, if genuine, might appar- 
‘ently be of legal efficacy, or the foundation of a 
‘*Jegal liability.”’ 

2 Bishop’s Criminal Law, 7th ed., Sec. 
023. 

1 Barbour’s Criminal Law, 3d ed., 173. 

4 Blackstone’s Commentaries, 247. 

Principles of the Criminal Law of 
Scotland, by Alison. 

3 Chitty’s Criminal Law, 1022. 


Mr, East, in his work, East’s Crown Law, at page 
840, defines forgery to be ‘‘ the false making or 
‘‘alteration of any written instrument, whereby 
‘another may be prejudiced, with intent to de- 
‘* ceive and defraud.” 

Russell in his work, Russell on Crimes, at page 
and section 708 and 709, says: ‘* Forgery at com- 
‘¢mon law has been defined as the fraudulent mak- 
“ ing or alteration of a writing to the prejudice of 
‘*another man’s right,’or more recently as ‘a false 


a 
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6 making malo animo of any written instrument 
for the purpose of fraud and deceit,’ the word 


be 
‘¢ ©making’ in this last definition being considered 
‘Cas every alteration of, or addition to, a true in- 


strument.”’ 

It is manifest that forgery at common law must 
be a forgery of a writing, and purport to be the act 
of another, uttered with intent todefraud. Wher- 
ever it appears in any report of a criminal case, on 
a conviction for forgery, that the instrument was 
wholly printed, and not written, nor having any 
written signature in the instrument which was 
forged, it will be found that such cases come within 
some statute enacted by Parliament, or within some 
of the statutes of the several States of the United 


A 
* 


States-on this subject. 
See the case of People ws. Khoner, 4 


Park, 166. 


Statutes were enacted to punish the crime of for- 
gery as early as the fourteenth century ; for it was 
during this period that statntes were enacted mak- 
ing many offenses punishable as forgery that were 
not so under the common law. 

25 Edward III., St. 5 C. 2. 
1 Henry V., C. 3 (a. D. 1413). 
§ Elizabeth, C. 14 (A. pb. 1462). 


See also 24 & 25 Victoria. 

Many of the modern and recent decisions on the 
subject of forgery in the English reports have ref- 
erence to statutory offenses only. 

The ticket which the defendant is charged with 
having forged and uttered was a printed ticket. 
There was uo writing uponit. It did not contain 
a contract ; there was no consideration expressed 


in it, nor did it contain any promise to admit tke 
holder to the theatre. nor did it contain the words 


‘* Good for this evening.’’ 


ry > 22.9 , | (° a amt , if « 
The red ticket as the following printed upon i. 
‘Teatro Nacional 

¢ y Se eee 

Adelina Patti 


| lenry i. Abbey 


‘Company 


It also has a printed stamp upon it, which reads 
as follows : 
‘‘Henry E. Abbey Company, Patti, 
‘* Mexico, January 7th, 1887.’’ 


A THEATRE TICKET IS ONLY A LICENSE. 


In the case of Juhan B. McCrea against Robert 
G. Marsh, 12 Gray, 211; it was held that a theatre 
ticket is only a license to enter a part of the thea- 
tre specified upon it,and if before the holder has en- 
tered the licenser, with no more force than is neces- 
sary for the purpose, prevents him from entering, 
he cannot maintain an action of tort for the exclu- 
sion. 

See Mendenhall vs. Klinck, 51 N. Y., 
2406. 


W ood OS. Leadbitter. 13 Meeson WY 
: ‘> 


vs. Daly,19 Abbotts’ New Cases, i 


Appeilant insists that the specimen theatre ticket 
above set forth is a false token and nota forgery at 
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the common law, and he cites the following cases 
in support of the proposition. 
The King vs. William Jones, 1 Leach’s 
Crown Law, pages 204, 205, 206 ; 


‘* At Chelmsford, 21st July, 1779, William Jones, 
‘otherwise Thorowgood, was indicted before Lord 
‘* Manstield, on the statute, 15 Geo. II., c. 23, s. II, 
‘* for that he, havingin his custody a certain forged 
‘“ naper-writing, purporting to be a bank note (de- 
‘‘scribing it) as followeth ; that is to say : 


‘S*No. F , 946, 
‘*T promise to pay John Wilson, Esq., or bearer, 
‘** ten pounds. 
‘LonpoNn, March 4, 1776. 


‘* For self and Company of my 
‘** Bank in England.’’ 
&% t’ Ten. 


ets Kntd. John Jones 


‘‘did depose of and put away the said forged 


‘‘naper-writing as and fora good and true baunk- 
‘note, well Knowing the same to be forged.’’ 

The jury acquitted the defendant on some of the 
counts in the indictment, and found a special ver- 
dict on other counts. 


‘On Wednesday, the 24th of November, 1779, this 
‘special verdict was argued in the Court of King’s 
‘‘ Bench by Mielding on the part of the prosecu- 
‘tion, and by Mingay on the part of the prisoner. 
‘*And the question was, whether this paper-writing 
‘purported to be a dank-note ?”’ 


‘*'The Court were of opinion, That the representa- 
‘‘tion which the prisoner had made to Rayner, 
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‘*the party onilty Of a tral 


; « 


not make him guiltv of a 


& + 4 STita . 3? . ij = 
he prisoner was theref 


(rt OT Ft May, know ine 
forged and counterfeit, 
One William Jet re 7, S§ ot 
tioned in the order: and 


before whom she was tri 


. 


AY Li} Vid IT } i we ‘ ~ | 
‘ } é ss = ; . ' 

Al the i 4 fii a SsSsi7 Ss. wv 4. me) the ee int \ Of 

. ’ } 
Kent Ala Witch vas indicted on the staute 
Ff th, " Tt } | ri a } > Yr '} ley } rINO 
Ul Lilt til O| iit ‘ ik? Li LPf/ONIOUSLY UCT Pitite 
and publishing . certain ftalse. forged ind Coun 

en } 
terfelt warrant ind order for the delivery ol 
Foods, parporting rO have Deel signed Ly Orie 


the same to be false, 
with intent to defraud 
the several goods men- 


upon very full evidence 


‘she was found guiltv: but Mr. Justice Foster. 
id, thought it advisable 


to respite judgment upon a doubt, whether the 


‘order set forth in the indi 


‘or order. as Dringebth Cie 


the statute.’’ 


rey . 
The order was to this effe 


ee Mr. Jeff er WS. 


‘* 1 desire you to let 


= yards of ordinary §s 


‘ings, one shirt, one 


ctiment be such io rrant 


prisoner’s case within 


th eS LMOVLIALAL have m 12 
A iT. OLE par of stock- 


? 
ApTOH, O7E handke i 


‘* chief, and L will see it all paid for. 


‘¢ Witness my hand, 


The case was reserved 


‘S$ GEORGE May.’’ 


ee eae 


er 


er od 


‘‘the 5th of Juli 7: Lord 
= Ryd rs ch imbe Ss, ON i { at 
** OPIMNi1on, that this writing $s ho Ll warra 
‘* order for the deliverv of goods within the mea! 
‘ing of the act One doubted, bu qilest 
‘another dissented: Mr. Baron Legge was ab 
" SCR 

‘* At the next assizes, the prisoner was called up 
“to the bar, und judgement was given, that she be 
* discharged from this indictment. And _ the 
‘ being no other eharge against her, she was de- 
‘ livered out of goal. 

oster’s Crown Cases, pp. 119, 120 
12] 

in Rex vos. Richard Pateman, Russell & R. 

Crown Cases Reserved, 453, ‘‘ the prisoner was 


‘‘ tried and convicted before: Mr. Justice Richard- 


* » 


son, at the Northampton Spring Assizes, in the 


‘* vear 1821, of the offense of uttering and publish-— 


‘‘ing as true, a forged promissory note for pay 
ment of £40, with intent to defraud. 


‘* Tt appeared in evidence, that the note in ques- 
‘tion had been originally issued by the Bedfor 
‘* Bank as a one pound note, and was then as fol- 
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‘¢ BEDFORD BANK, &. 
‘*T promise to pay the bearer one pound on de 
id, here, or at Sir Charles Price, Bart., & Co., 
‘* bankers. London. 

‘¢ Value received. 

Bedford, the 17th day of October, 1817. 
‘* Kor BARNARD, BARNARD & GREEN. 
‘S' THos. BARNARD. 

‘oNo. 16,209. 
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‘¢The note was afterwards altered by cutting out 
or obliterating the word one, and pasting in or 


‘inserting in the place of it the word forty, and 


by cutting off the last line which contained the 


‘signature, and by some other smaller oblitera- 


tions. The note then stood as follows: 
No. 16.209. 
‘ BEDFORD BANK. 

‘*T promise to pay the bearer fourty pound on 
demand, here, or at Sir Charles Price, Bart., & 
Co., bankers, London | 

Value received. 
ig Bedford, the L7th day of October. 1817. 


‘ For BARNARD, BARNARD & GREEN. 


‘* In this form it was uttered by the prisoner, as a 
note for forty pounds, and the prosecutor gave 


‘him forty pounds in change for it. In this form 
‘the note was set out in the counts for uttering. 


‘“Tt was objected by Mariott, for the prisoner, 
that the note, as uttered by the prisoner, was in- 


‘complete, and was not, nor did it purport to be, a 


promissory note, for want of the signature; and 
that, therefore, it was not the subject of forgery 
within the statute. 

‘The learned Judge thought the objection of 


‘great weight , but considering it better to avoid 


the public discussion and decision of it at the 
Assizes, he reserved the question. 

‘*The jury found the prisoner guilty, and the 
learned Judge respited the judgment. 

‘The question submitted to the Judges was, 
whether the note as uttered by the prisoner, was 


‘fa promissory note for payment of money within 
‘‘ the statute. 


a arcane gence name ee em 


re 


ae a ee 


13 


‘*In Easter Term, 1821, the Judges met, and con- 
‘‘sidered this case. They were unanimously of 
‘opinion that the objection was fatal, and the con- 


‘*viction wrong.’’ 


In the case of the King vs. Moffatt, 1 Leach’s 
Crown law, page 431 : 

‘*At the old bailey, inthe January Session, 1787, 
‘John Moffat was indicted on the Statute 2 Geo. 
‘S1Tl., c. 25, and 7 Geo. IT., c. 22, before Mr. Sergeant 
‘* Adair, Recorder, for forging and uttering the 
‘acceptance to a bill of exchange to the following 
‘* purport : 

Navy OFFICE, 21st, Dec. 1786. 

**§ Aiey s 

‘*Seven days after date,-please pay to Mr. 
‘John Moffaté, or his order, the sum of three 
‘‘pounds three shillings, and place the same to ac- 
‘fcount of 7 

‘* WALTER STERLING. 


“To GEORGE PETERS, Esq., 
‘“ BANK OF ENGLAND. 
‘* Accepted, G. PETERs.”’ . 


Endorsed ‘‘ JouN MuFFATT, now Surgeon of the 
Scipio Guard Ship at Sherrness.”’ 


‘The prisoner was found guilty, aud the ques- 
‘‘tions on the objections taken at the trial were re- 
‘* ferred to the twelve judges in the Court of Kings 
‘*Bench.’? Mr. Justice Ashurst delivered their 
unanimous opinion, holding that the case did not 
come within the statutes of either che 15th or 17th 
of Geo. III.; and that the bill of exchange (in ques- 
tion), if real, would not have been valid or negoti- 


| + 


able, and, therefore, the forging of it was not a 
capital offense. 


[In the ease of the Queen os. Thomas Closs, 1 
Dearsley’s & Bell’s C. C., page 460 (1858), 

The prisoner was convicted of the crime of. for- 
gery for putting an artist’s name in the corner of a 
picture, in order to pass it off as an original picture 
by that artist; Cockburn, C. J., delivering 
the opinion of the Court, said: “A forgerv 
‘must be of some document or writing; 
‘Sand this was merely in the nature of a mark 
‘put npon the painting with a view of identifying 
‘Sit, and was no more than if the painter put any 
‘‘ other arbitrary mark, as a recognition of the pic- 
Stamping a name ona 


xX 


‘* ture being bis. 
gun would not be a writing ; it wonld be the imi 
tation of » mark, nol of a signature. . 

‘* Tf you go beyond writing, where are you to step ? 
Con- 


eo 


ots 


* 
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‘* Can senlpture be the subject of forgery ? 
viction quashed. 

In the matter of Charles Windsor (10 Cox's Crim- 
inal Cases, 121), the prisoner was arrested in Eng- 
land, charged with having committed the crime of 
forgery im the city of New York, while paying tel- 
ler of the Mercantile Bank, and therebv taking 
$35,000 from said bank. He was taken before Sir 
Thomas Henry, at the Bow Street Court, and com- 
mitted for extradition to the United States. The 
acts charged against Windsor were those of making 
false entries in the books of the bank, which en- 
abled him to appropriate the said $30,000 ; and it 
was claimed by the prosecutor and the United 
States Government that the acts charged against 
Windsor constituted forgery. An appeal was 
taken from the decision of the Judge committing 
Windsor to await extradition. 


lo 


Lord Chief Justice Cockburn delivered the opin- 
ion of the Appellate Court, discharging the pris- 
soner, said: Windsor’s offenee did not constitute 
forgery under the law of England and the United 
States. 


ln ve extradition of Tully, Circuit Court, 8S. D. 
New York, June 18, 1884, the prisoner, Gerald 
Thomas Tully, was arrested on a charge of forgery 
committed in England; he was committed for 
extradition by the United States Commissioner ; he 
was brought before Brown, J., upon writs of habeas 
corpus and certiorari; and ona careful examina- 
tion of the testimony taken before the Commis- 
sioner, he was discharged, upon the authority of 
the Charles Windsor case, cited supra 


Brown, J., in delivering his opinion, said: 


‘* In all these cases the distinction seems to me to 
‘* turn upon the question whether the instrument 
‘“has or can be made to have, ANY LEGAL FORCE OR 
‘* EFFECT, IN ITSELF CONSIDERED, against any other 
‘* person than him who makes the false statement 
‘‘oralteration. If it has, and is designed and cal- 
‘* culated to deceive, it is forgery, otherwise not.”’ 
20 Fed. Rep., 812 to 818. 
See Regina os. White, 2 Carrington & 
Curwin, p. 404. 


In the case of the People vs. Savage, N. Y. Su- 
preme Court, General Term, (May, 1887,) Mss., the 
appellant and defendant Savage was convicted of 
the crime of forgery in the second degree at the 
Court of General Sessions, in thecity of New York, 
and sentenced to the State Prison for the term of 
five years. The indictment charged the defendant 
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with forging and att the following pawn 
ticket : 
‘No. 17,485. 
‘J. Harris & Son. 
‘245 Court Street, 
‘Near Baltic, Brooklyn. 


L886, 


: Sept. 6. 
‘* Diamond 
‘Stud. $50. 
‘* Jackson 
‘*Good for one year. 
‘Not accountable in case of fire, damage, 
‘* Robbery, breakage or moth,’’ 


with intent to defraud. It was proved on the trial 
that the prisoner obtained $5 from the prosecutor. 
On appeal, the conviction was reversed, and the 
prisoner discharged. The Court were unanimous 
in their opinion that the instrument, although 
false, was not the subject of forgery. 

In the case of the People vs. Louis R. Martin, 
the defendant was indicted for forging a thousand 
dollar bond, with coupons attached, of the Morris 
& Essex Railroad, the payments of which were 
guaranteed by the Delaware, Lackawanna & West- 
ern Railroad Company. He was tried and con- 
victed in the Court of General Sessions, in the City 
of New York, in May, 1884, and sentenced by 
Hon. Rufus B. Cowing, City Judge, to be impris- 
oned in the State prison for the term of ten years. 
A stay of proceedings was granted, and an appeal 
taken to the General Term of the Supreme Court, 
First Department, May Term, 1885, where the con- 
viction was reversed. ‘The Court were unanimous 
in their opinion that the instrument was invalid on 
its face, being incomplete, and, therefore, that the 


17 
defendant was not guilty of the crime of forgery 
He was subsequently discharged. 


In the case of the People vs. Cunningham, 4 
Hun, 457, Brady, J. P., writing for reversal of the 
conviction of the defendant and appellant for the 
crime of for: ery, used the following language: 
The rule established by the adjudications in th 
‘State, and, aftera thorough consideration of the 
‘question, is, that if the instrument be invalid 
‘its face, it cannot be the. subject 
‘‘canse it has no legal t endent 1 


see also : 


People os. Shall, 9 Cow., 77 
People ss. Fitch, 1 Wend., | 
* 7 s. Wiltoon, 6 Johns., 320 
P 

b 

Pi 


eople os. Stearns, 21 Wend., 409. 
ss vos. Harrison, 8 Barb., 560, 
ople vos. Mann, 75 N. Y.., 

[In the case of 
82, the prisoner was indicted 
f Oyer and Terminer, in Montgomery 
County, on the 17th of November, 1829, for forging 


(,ourt O 


a certain instrument in writing, which was averred 


, ‘ . ] 7 ey Y | 1p 
in the indictment to be a promissory note, which 


reads as follows: 

‘Three months after date, promise 
bastian I. Shall, or bearer, the sum 
lars. In shoem: iking, at cash price 
be done at his dwelling house, 
man, in Minden. | 


‘Day 4 ry p TTTATETING 
FAVID . MOUGHTAILLING 


August 4th, 


ippeal was taken 


1S 
where the conviction was reversed, and judgment 
arrested, and the prisoner discharged. 


Cowan, J. P., delivering the opinion of the 
Court, said; ‘* That false writing, purporting 
‘* to be nothing of itself, may be pit to some fan- 
‘‘ cied use as an ingredient in the work of mischief, 
‘“cannot be the criterion of forgery. ‘ . 

‘The instrument, to be the snbject 
‘‘ of forgery, must purport on the fave of it to be 
‘‘oood and valid for the purpose for which it. was 
‘‘ created. This, says Mr. East, P. C. 853, note (a) 

‘must be understood in respect to the frame or 
‘‘termsof the instrument or writing itself.’ 1 
‘‘ucree that a man, ignorant of the technical req- 
‘‘ ulsites of a special agreement, might be imposed 
‘upon by the paper in question. This remark 
‘* probably embraces a majority of the community 
‘in which we live ; and most likely the very par- 
‘* ties named ip the false instrument. In this view, 
‘*no doubt, the deed of which the defendant stands 
‘* convicted, involves all the moral guilt of forgery. 
‘¢ He believed that he had succeeded in fabricating 
‘‘ what purported to bea valid promissory note. 
‘* But legal forgery cannot be made out by imput- 
‘ting a possible or even actual ignorance of the 
‘‘law to the person intended to be defrauded. How- 
‘‘ever dark may be the moral hue of a transaction, 
‘*Courts of Justice can only act upon legal crime, 
‘‘npon criminal breaches of perfect legal obliga- 
“tion. Had this paper been used as a token, and 
‘“thus made the medium of actual fraud by the de- 
‘‘fendant, he would be punishable as a cheat. The 
‘instrument might, in that relative sense, become 
‘‘the subject of an indictment. It here stands 
‘alone. And we do not think that legal forgery 
‘gan be predicated of such a writing, for the rea- 
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‘son, fully established by authority and _princi- 
‘‘ ple, that it is not, on the face of the indictment, 
‘of ANY apparent effect.’’ 

The foregoing cases clearly demonstrate that an 
instrument, which is invalid on its face, containing 
no contract, or consideration, or promise, nor con- 
taining a wriften signature is not a forgery, either 
under the common law, or under any of the acts of 
parliament, or under any of the statutes of any of 


the States in the United States. 


‘* A mere naked promise, no consideration ap- 
pearing, creates no legal liability.”’ 


2 Bish. Cr. L. (7 Ed.), see. 546. 


CASES DISTINGUISHED. 


Mr. Wharton, in his work on criminal law, 9th 
Ed. Vol. 1, sec. 696, says: ‘*‘Where an instrument 
‘is so palpably and absolutely invalid that it can, 
‘‘under no circumstances, be proof ina legal pro- 


‘cedure, then falsely to make it, is no forgery.’’ 
Citing authorities in notes 5, 6, 7, 8, 9. 10 and 11. 

Referring to tickets which may be the subject of 
forgery, Mr. Wharton, at section 685, of the same 
volume, refers to the three following cases in sup- 


port of his view Ss. 


First, the case of the Queen os. Fitch, 9 Cox’s 
Criminal cases, p. 160. 

Fitch was indicted for forging a receipt for 
money, which was called a turnpike ticket. The 


document, in form. is as follows: 


¥7 Fr. 4 , 
Clears Fort-place, East-lane, 
idge. St. James's. 


Plough. BALA pe 
Rotherhithe. 


oe 
mine 


China Ha 
New Road, Gribralter, 


Swan-bar. and Ot} all 


side-bars of the trust. 


This was held to bea forgery under the General 
Turnpike Act, 3 Geo. LY., c. 126, sec. 3 
was no contention that this ticket, although ex- 


There 
pressing a consideration, could or would have been 
a forgery under the common law. 


Second, the case of the Commonwealth ws. Ray, 
3 Gray, 441. 

In this case, ‘‘the indictment, alleged that the 
‘‘ defendant, on the 13th of July, 1854, at Boston, 
‘* did falsely make, forge and counterfeit a certain 
‘* writing in the form and similitude of a railroad 
‘‘ ticket or pass, of the tenor following. 


NEw YORK CENTRAL RAILROAD. 


Albany to Buffalo, 


Good this day only, unless endorsed by the con- 
ductor. 
D. L. FREMYRE, 


oa 


The prisoner was convicted, and an appeal was 
taken to the Supreme Court. 


Dewey, J., in delivering the opinion of the Court, 
says: ‘*‘ This false instrument would, if genuine. 


‘* have created a ability on the part of the New 
‘* York Central Railroad Company to carry the 
holder thereof from Albany to Buffalo, and 
& * would, therefore, have been a contract of value 
in the hands of a third person. * * * In 
‘“the opinion of the Court, such an instrument 


Y ‘‘ may bethe subject of forgery, when the entire 


‘* contract, Including the signature of the party, 
‘‘ bas been printed or engraved.’’ 

This conviction was reversed on the cround of 
variance between the indictment and the proof, and 
for defective averments in the indictment. But it 
is apparent from the ltanguage of the Court, that 
the instrument in question was a valid instrument 
on its face, that 1t contained a contract, and that it 


was the exact similitude of the ticket, including 
the signature used by the Railroad Company, and 
signed by their ticket clerk and agent. In fact, 

; Bishop, J., at the trial Court instructed the jury 
that the name of Fremyre was written on the ticket, 
and that the words on the ticket, taken in connec- 
tion with the fucts agreed, constituted a cood and 
binding contract. 

Prior LO the time that these Instructions were 
viven, it had been held (in Massachusetts) that a 
railroad ticket was a contract. 

See Cheney vs. Boston & Maine R. R., 


ll Mete., 121. 


This case is clearly distinguishable from the case 
at bar, because in the appellant’s case there was no 
contract contained in the ticket, nor was 1t made to 
resemble any ticket used by Henry EK. Abbey, nor 
did it purport to be signed by. Henry EK. Abbey. 
THE STAMP UPON IT, BEING IN TYPE USED BY THE 


PRINTER, WAS DISSIMILAR TO ANY TICKET OR STAMP 
EVER USED BY SAID ABBEY. 
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The mere printing of the words in a CIRCULAR 
FORM Of *‘Henry E. Abbey Company’ npon the 
face of the ticket does not differ in effect from the 
PRINTING IN A STRAIGHT LINE ACROSS THE FACE OF 
THE TICKET Of the words, ‘‘ Henry E. Abbey Com- 
yoany.’’ Nor can such words be construed to 
be applied to the mdividual Henry E. Abbey, 
for the reason that ‘‘Henry E. Abbey Com- 
pany” is_ nol e name of a person called 
‘Henry E. Abbey; because one may refer, 
and does refer, to a ‘‘Company,’’ whereas the 
other refers to an individual. ‘This is fatal to the 
charge contained in the complaint, namely forging 
the name of Henry E. Abbey, and the variance 
would be fatal inan indictment. The proof herein 
shows the name of ‘**‘ Henry EK. Abbey Company’”’ 
to have been printed by a stamp on the ticket— 
which does not sustain the charge in the complaint 
of forging the name of Henry E. Abbey. 

Third, the case of Regina vs. Christopher Boult, 
2 Carrington & Curvin, p. 6038. 

The prisoner was indicted for forging a railroad 
pass. The indictment, ‘‘charged the defendant 
‘‘ with having unlawfully forged ‘a certain WRIT- 


‘¢ Sine, in the words and figures following : that is 


‘* “to say, 
‘GREAT WESTERN RAILWAY. 


‘*Srr—Please pass the bearer to -Oxford 
‘and back on business of the Oxford and 
Bagley Railway. Yours, Xc., 
‘Nov. 8, 1848 (Sig. ) 
‘<* Gro. Wm. CARRINGTON.’ 
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rey 


John Palme) 


‘* with intent to defraud the Great Western Railway 
,‘ Company.”’ 
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This was held to be a forgery at the common law 
because it was an exact similitude of the passes is- 


sued Dv the ratlway, and entitled the holder thereof 


—ofa genuine pass—to travel on the railway free 
of charge. This railway pass contained a complete 
contract, similar to the ticket set forth in the Ray 


Case. 


he case of the State vs. Humphreys, 10 
Hump., 242, The prisoner was convicted of the 
crime of forgery. The indictment charged the de- 
fendant with uttering the following order : 


‘Mr. Bostwick: You will please to charge Mr. 
Ps S. Humphrey’s account tO us Up to date. 
Keb. 7, 1849. 
TWYMAN AND TANNEHILL.”’ 


This was held to be a forgery on the ground that 
the instrument (being complete) could have no 
other effect, if genuine, but to discharge an in- 
debtedness. Judgment was arrested in this case on 
account of an insufficient averment in the indict- 
ment. 

The indictment charged that Humphreys did 
feloniously and fraudulently forge a certain writ- 
ing, as follows: ‘*‘Mr. Bostwick—Charge J. S. 
Humphreys’ account to us. Twyman & Tannehbill,”’ 
etc. This indictment was insufficient, because it 
did not aver that Humphreys was indebted to 
Bostwick ; unless a debt existed, there could be no 
fraud. 

This case clearly illustrates what is meant by‘the 
phrase that a false instrument may, in certain 
cases, be made good by averment in the indictment 


that there was, as in the above case, certain proper- 
ty to be released, or indebtedness to be discharged. 
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This doctrine does not apply toa nudum pactum, 
like the theatre ticket in this case, because it ecan- 
not be made good by averment. 

An order for the delivery of goods which con- 
tained a forged wiilfen signature was held to bea 
forgery at common law. The instrument was com- 
plete and valid on its face. 

Commonwealth os. Ayer, 3 Cushing, 


. 7 
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Mr. Stephens, in his Digest of the Criminal Law, 
page 288, Article 336, gives the following illustra- 
tions of what were forgeries at common law. 

‘© 1. An order froma magistrate to a jailer to 
‘* discharge a prisoner, as upon bail being given. 


tw. vs. Harris. BR. & M.. 393.’’ 
‘Oo A eertificate of character to induce tlie 


‘* Trinity House to enable a seaman to act as mas- 


R. os. Toshack, 1 Den. C. C.. 492. 


‘¢ 3. Testimonials whereby the offender obtained 
‘an appointment as a police constable.”’ 
R. os. Moah, D. & B., 550. 


to obtain the office of 


ae 


“4 The like, with inten 
‘‘a parish school master.’’ 
R. vs. Sharman, Dear. C. C., 288. 
“A A certificate thata liberated convict was 


‘‘oaining his living honestly to obtain an allow- 


‘* ance.”’ 
R. wos. Mitchell, 2 F. & F., 44. 


In each of these cases the instrument was com- 
plete, and the signatures to each instrument were 


25 
false, and in writing. These cases show conclus- 
ively that a forgery under the common law must 
be of a written instrument, meaning thereby that 
the signature must be in writing and be valid 
upon its face for the purpose for which it was in- 
tended. 


DEFINITION OF A SEAL AT ComMMON LAW. 


An impression upon wax, wafer or some other 
tenacious substance capable of being impressed. 
5 Johns. N. Y., 239. 


Lord Coke defines a seal to be wax, with an im- 
pression. 
3 Inst.,- 169. 
Perkins, 129, 184. 
Broke, Abr., Faits, 17, 30. 
2 Leon, 21. 
2 Caines, N. Y., 362. 
21 Pick., Mass., 417. 


Merlin defines a seal to be a plate of metal with 

a flat surface, on which isengraved the arms of a 
prince or nation, or private individual, or other de- 
vice, with which an impression may be made on 
wax, or other substance on paper or parchment, in 
order to authenticate them: the impression thus 
made is also called a seal. 

Repert. mot Scean. 

3 McCord So. C., 583. 

5 Whart., Penn., 563. 


‘‘Seal—(O Fr., seel, from Latin sigilum, a seal 
‘¢dim. of signum, a sign, Sign.) <A piece of stone, 
‘metal, or other hard substance on which is en- 
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‘rraved some figure or inscription, used for mak- 
‘ing an Impression on some soft substance, as on 
‘* the wax that makes fast a letter, or is affixed to 
‘‘doeuments in token of authenticity ; the wax or 
‘other substance so impressed ; the wax wafer, or 
‘*similar fastening of a letter or other paper ; that 
‘‘which authenticates, confirms or ratifies ; assur- 
‘ance; pledge; that which effectually shuts or 
‘secures; that which makes fast. Great seal, a 
‘* seal used for the United Kingdom in sealing pub- 
‘‘lic papers of great moment. Privy seal, lord 
‘‘ privy seal. See under Privy. ‘To set one’s seal 
‘* to, to give one’s authority to ; to give one’s assur- 
‘ance of. v.t. Toaffixa seal to, as a mark of 
‘‘authenticity ; hence, to confirm or ratify; to 
‘‘ establish ; to settle ; to fasten and mark with a 
‘“ seal; to fasten securely as with a wafer or with 

‘was 
Annandale’s Concise Dictionary of the 
English Language (London Ed., 

1886), p. 612. 


To claim that the ‘printed name of ‘‘ Henry E. 
Abbey Company ”’ in circular form is a forgery of 
a private seal at common law, is rather strained and 
far fetched reasoning, and untenable in view of the 
authorities cited on the subject. 

There is no proof that Mr. Abbey ever used a 


e 


stamp or seal, or that the letters in the stamp were 
ever used in any manner by a Henry EK. Abbey 
Company. Neither the ticket nor the stamp 
thereon is in any manner similar to a ticket or 
stamp used by Henry E. Abbey. Onthe contrary, 
the ticket used by Henry E. Abbey, during the 
period in which Madame Adelina Patti was sing- 


27 
ing at concerts under his direction, bore a fae- 
simile signature, lithographed of Henry E. Abbey. 
See the ticket in evidence, marked De- 
fendant’s Exhibit A. 


It is a significant fact, that has a strong bearing 
upon this stamp or seal question, that while the 
preamble and recitals by the Judge of the Criminal 
Court, in Mexico, who issued the warrant for the 
arrest of the defendant state that this printed name 
of ‘‘ Henry E. Abbey Company” 1n circular form 
is a seal. In the depositions taken in Mexico, upon 
which the warrant was issued, the word ‘‘stamp”’ 


is used instead of ‘‘seal.’’ 


It. 


[tr WAS ERROR TO ADMIT THE REQUISITION, Docu- 
MENTARY EVIDENCE. THE PENAL AND CRIMI- 


NAL CODES OF MEXICO. 


CERTIFICATE. 


‘* Fach plece of the documentary evidence offered 
by the agents of the foreign government in sup- 
port of the charge of criminality should be accom- 
panied by a certificate of the principal diplomatic 
or consular officer of the United States resident in 
the foreign country from which the fugitive shall 
have escaped, stating clearly that it is properly 
and legally authenticated, so as to entitle it to be 
received in evidence in support of the same crimt- 


nal charge by the tribunals of such foreign coun- 
Hy.” 
Opinion by Shipman, J., m 
Case of Heinrich, 5 Blatchf., 414, 425, 


In re. McPhun. 30 Fed. Rep., 60. 


This rule was not compliel with. It was eon- 
ceded that the certificate was defective. 

In order to supply the necessary evidence to en- 
able the prosecutor to succeed in having the docu- 
mentary evidence admitted, two witnesses were 
called as legal experts who gave oral testimony, 
which the prosecutor claimed entitled this docu- 
mentary proof to be admitted. 

The first legal expert called was Hon. John W. 
Hoster, ex-Minister to Mexico. He was clearly too 
incompetent to testify about the contents of the 
Penal and Criminal Codes of Mexico. 

The second legal expert called was Ignacio Alas, 
a Mexican Consul residing in Chicago. He was 
also incompetent to give evidence of the contents 
of the Mexican Codes. 

‘The usual mode ofauthenticating foreign law is 
by an exemplification of a copy, under the great 
seal of a State; or by a copy proved to bea true 
copy, by a witness who has examined and compared 
it with the original ; or by the certificate of an offi- 
cer properly authorized by law to give the copy, 
which certificate must itself also be duly authenti- 
cated.’ 

| Greenleaf on Evi. (12th Red. ed.), 
sec. 488, and note 1 on p. 534. 

Leonard os. Col. Steam N. Co., 84 N. 
Y., 48. 


"A COPy of the code of laws of ra | foreign nation, 


= Fi} 
~e/ 


he 


printed by order of the foreign government, if 

seems Is not admissib!e evidence of thoselaws ; but 

fhev must be proved as stated in the text.’ 
Greenleaf /6., note 3 on p. 6384. 
Chanoine os. Fowler, 3 Wend., 173. 
Hill os. Packard, 5 Wend., 355, 398. 


U.S. os. Glass Ware, 4 Law Rep., 36. 


y < a e DP ~] » ats ams , _@ Winans <s 
In the case of | ePOple e2 7 el. Lawrence vs. Brady, 


56 N. Y., 182. 
ANDREWS, J., sald: 


"The Court cannot take judicial notice of the law 
of that State ; and the presumption in the absence 
of proof is, that its Courts agree with our own in 
declaring and interpreting the common law.”’ 

The Mexican Consul (Ignacio Alas) proved the 
statute law (the Mexican Codes), and not the un- 
written or common law. 

“SA printed CcOpy of the Irish statutes, with the 
oath of a barrister, in Ireland, that he received 
them from the King’s printer in Ireland, and 
that they are good evidence there, was held ad- 
missible. 

James vs. Maffet, 58. & R., 523. 
Starkie on Evi. (10th ed.), p. 175, and 


notes on p. 176. 


Laws of a foreign country are not to be noticed 
by other countries unless proved as facts, and the 
sanction of an oath is required for their establish- 
ment. For 
subject. 


aoe 


full exposition of the law on this 


See Ennis ef al. vs. Smith ef ad., 14 
tloward, (U. 8.) Rep., p. *429. 
Wheaton on Inter.. Law, p. 143, and 


note, 
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7. 


VARIANCE BEEWEEN THE AVERMENTS IN TH 
COMPLAINT AND THE DEPOSITION AND TESTI- 
MONY TAKEN TO SUFPORT SAID AVERMENTS. 

The complaint charges the defendant with fora- 
ing (by means of a stamp) the name of Henry KE. 
Abbey to theatre tickets. The tickets show that 
Henry E. Abbey Company, was stamped on said 
tickets. This is surely a fa 
the compiaint and the proof adduced to support 
it 


é 
i 


al Varlance between 


Effect of errors in the name of prosecutor: ‘‘A 
‘* variance, therefore, or an omission in the name 
‘‘of the person aggrieved, is much more serious 
‘‘ than a mistake in the name or addition of the 
‘* defendant, as the latter can only be taken ad- 
‘“vantage of by plea in abatement, while the 
‘*former will be ground for arresting the judg- 
‘“ment, when the error appears on the record, 
‘‘or for acquittal, when a variance arises on the 
‘© trial 


1 Wharton Criminal Law. 7th Ed.. 
Sec. 256 


East’s Pleas of the Crown. p. 514. 


Le eal 


2 Leach’s Crown Cases, p. 


Commonwealth os. R;: 


There being such a variance between the aver- 
ments in the complaint in the case at bar and the 
proof adduced to sustain such averments, the 
defendant is entitled to his discharge on this point 
alone. 


IV. 


CHEATS BY FALSE PRETENSES AND FALSE PER- 
SONATIONS., 


The defendant, while not guilty of committing 
the crime of forgery, may have committed, and 
probably did commit, the crime known as a cheat 
under the common law, by falsely personating the 
brother of Marcus R. Maver, Henry HK. Abbey’s 
agent. It was under this false and assumed. char- 
acter that he ingratiated himself into the confi- 
dence of Pablo S. Berges, owner of the Theatre 
National, in Mexico, and of Edward Orin; and, in 
that assumed character was taken by Berges 
to the printer’s on the 28th of Novem- 
ber, 1886, where the order was given [oO 
print the tickets which are the subject of 
this charge. Those tickets, after being stamped, 
and this stamp being used only for indentifying 
them as the tickets sold, and not purporting to be 
the seal of Henry E. Abbey, but merely put on for 
the identification of the tickets issued from the box 
office, were, and are, simply false fokens, by which 
the people were cheated. They were bartered and 
sold publicly on the 19th, 30th and 3lst days of 
November, 1856 ; and the concerts (of which they 
were the tokens) were going to be given in the 
future, more than a month after the selling of 
these false tokens. These tickets, being only false 
tokens, were sold without any representations 
accompanying the sale to the purchaser of said 
tickets. ‘To prove that defendant Benson sold the 
tickets in question will not sustain the complaint 
herein. 

Archbolds Crim. Pleadings. By John 
Jarvis, Esq., London Ed., p. 599. 


So that the erime, if any, is reduced to a cheat 
by a false personation and false token under the 
common law. At no time was there any act 
performed by the defendant, Benson, whici 
purported to be the act of Henry E. Abbey, all 
acts of Benson were those committed by him under 
the false assumption that he was a brother of Mar- 
cus R. Mayer, Henry E. Abbey's agent. So that 
the people of Mexico at no time believed that these 
tickets were issued by Henry KE. Abbey, or that a 
single act performed by Benson was the act of 
Abbey. 

‘‘Falsely personating another is a misdemeanor 
‘“at common law, and punishable as such.”’ 

2 Kast, Pleas of the Crown, 1010. 


‘‘Private cheats are . ‘ - . 48 Some 
‘‘ cases punishable at common law, as the pretend- 
‘‘ing to be, and the obtaining credit as, a mer- 
‘* chant, by means of forged letters and commis- 
‘sions. * . . This is upon the ground 
‘* that the public may be affected, or that the cheat 
‘‘is circulated to defraud numbers, and which or- 
‘‘ dinary care and caution can guard against.”’ 
| Barb. Crim. Law, 3 ed., pp. 220, 221. 
Reg. vs. Smith, Known as the Baking 
Powder Case,’’ 
Dearsley os. Bell, 566. 
The King vs. Benjamin Larra, 2 
Leach’s Crown Cases, pp. 656, 657. 
Rex os. William Atkinson, 2 East 
Crown Law, 673. 
2 Leach’s Crown Cases, 1066. 


If there is any doubt as to the grade of crime 
that the defendant has committed, it is the duty 


we 
Me ee 


of the Court, upon common principles of humanity 
and justice, to look for every fact whi¢h may re- 
duce the guilt to the lowest point consistent with 
the facts proved, 
State os. McDonnell, 32 Vermont, 538. 
It is submitted that the appellant is not bronght 
(by the proof) within the provisions of the com- 
mon law rule relating to forgery, or within the 
clause of the Treaty with Mexico which defines what 
is included within the term of forgery, and hecannot 
be brought within the provisions of either, by con- 
struction. 


‘The doctrine is fundamental in English and 
American law that there can be no constructive of- 
fences ; that before a man can be punished, his case 
must be plainly and unmistakably within the stat 
ute, and if there beany fair doubt whether the 
SE atake embrare S it. lhat doubt aS lo be resolved in 
Savor of the accused.’ 

U. S. os. Morris, 14 Peters, 464. 

U.S. os. Wiltberger, 5 Wheat., 76. 

U. S. os. Sheldon, 2 Wheat., 119. 

| Bishop’s Criminal Law, sees. 134, 
145. 


‘‘In a criminal prosecution nothing is taken by 
intendment against the accused. An informal or in- 
sufficient allegation of a material fact (in a com- 
plaint or indictment, or proceeding as in this case) 
will not dispense with proof of every fact and cir- 
cumstance essential and material to constitute the 
crime charged. 

Wood vos. The People, 53 N. Y., 514, 


515. 
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‘Every criminal, however vile, has a right to re- 
quire that the elements of his offense shall be 
clearly defined by law and established by legal 
proof before he can be convicted thereof, and, until 


then, he may safely assert his immunity from pun- 


ishment for any offense which is not thus defined 
and proved.”’ 
The People vs. Plath, 100 N. ¥ 


i 


<8 ia, 
JId. 


*9% 


The appellant invokes this principle. 


Vv. 


For the reasons, assigned upon the law and fact 
herein, the decision of the Circuit Court should be 
reversed and the appellant should be discharged. 


PETER MITCHELL. 
Attorney and Counsel for the Appellant. 
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N THE SUPREME COURT OF THE 
UNITED STATES. 


OCTOBER TERM 


In the matter 


of 
The Application for the Ex- 


tradition of George Benson, 
alias Charles Bourton, alias 
Mayer, under the provisions of 
the Treaty of Extradition be- 
tween the United States and 
the Republic of Mexico of 
December 11th, 1861. 


1887. 


APPEAL FROM THE CLRCUIT COURT 
UNITED STATES FOR THE SOUTHERN DISTRICT OF 


NEw YORK. 


OF 


THE 


Dab YT UE LEAT Pe Oe RAD the ae te aS - 


Peak ree 
Se ae 


BRIEF FOR APPELLEE. 


STATEMENT. 


The appellant is charged in the complaint with 
having committed the crime of forgery within the 
jurisdiction of the Republic of Mexico, by having, 
on.or. about. December Ist, 1886, inthe City of Mex- 
ico, fraudulently forged the name of one Henry E. 
Abbey to a certain ticket of admission to an opera 
or concert about to be given in said city, under the 
management of said Henry EK. Abbey. 


The Appellant, having been committed for extradi- 
dition by U. 8S. Commissioner Lyman, was brought 
before the Cireuit Court for the Southern District of 
New York, upon.a writ of habeas corpius,-and the 
proceedings before the Commissioner were there ex- 
amined. After full hearing the Court diseharged 
the writ and remanded the prisoner. The present 
appeal is from this decision. 


The facts of the ease are briefiv as follows: 


Henry EK. Abbey was, in the year 1886, -engaged 
in the business of manager of theatrical and Opera- 
tic entertainments and concerts. 

In November of that vear a number of operas 
were--given under- his management in New York 
City, and a tour was arranged for December and 


. 
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January, which included the City of Mexico among 
the places to be visited by his company. 

In anticipation of his visit to that City, Mr. Abbey, 
through Eduardo Orrin of the City of Mexico, en- 
gaged the ** Teatro Nacional” for one month be- 
ginning December — st, 1886, and paid the sum of 
S500 on account of the rent. 

He further announced to the public through the 
newspapers of Mexico that Madame Adelina Patti 
and other distinguished artists would appear in 
various operas and concerts to be given under his 
management in that city. 

To Mr. Pablo 8S. Berges, the owner of the theatre, 
notice was also given that Mr. Marcus R. Mayer, 
Mr. Abbey's general business manager and advance 
agent, would precede Mr. Abbey to the City of 
Mexico for the purpose of attending to all the pre- 
liminary business incident to the giving of the 
operas. 

These arrangements having been made, the appel- 
lant, in the month of November, 1886, and while 
Messrs. Abbey and Mayer were still in the City of 
New York, called upon these gentlemen and, under 
the name of Charles Bourton, representing himself 
to bea correspondent of the Paris Avgaro and the 
London Referee, Interviewed them in regard to 
their business methods and plans. 

Krom them he learned the facts which have been 
stated in regard to Mr. Abbey’s proposed Mexican 
tour, and he posted himself thoroughly as to the 


duties of Mr. Abbey's advance agent and _ the 
methods adopted by Mr. Mayer on arriving ata 
city where entertainments were to be given. 

From Mr. Abbey he secured an authograph pass to 
one of his New York concerts. This pass was never 
used for the purpose of obtaining admission to the 
theatre, but the significant fact appears that a letter 
of recommendation, introducing appellant, under 
the name of Maver to Mr. Berges of the City of 
Mexico, was subsequently received by that gentle- 
man. 

This letter, shortly after its receipt, was obtained 
possession of by appellant, and the ‘prosezcation 
were therefore unable to produce it before the 
Commissioner. 

Having thus made himself thoroughly familiar 
with Mr. Abbey’s plans and with Mr. Maver’s 
methods and duties, vopeallait loft New Yors an! 
arrived at Aguas Calientes in the Republic of Mex- 
ico on November 26, 1886. 

From this place, under the name of ‘* Mayer,’ 
he telegraphed to Mr. Berges advising him that he 
would be at his house the next morning. 

On November 28th, he arrived in the City of Mex- 
ico, called upon Mr. Berges, and represented himself 
to be Mareus R. Maver the business agent of Henry 
K. Abbey, duly authorized by him to attend to the 
business incident to the entertainments to be given 
in Mexico. 

In company with Mr. Berges, and having first 


id 
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‘) 
inquired of him where it was customary to have the 
printing done, he visited the printing house of the 
‘Gran Libro,” and having determined upon the 
form, ordered the requisite number of programmes, 
hand bills, prospectuses and tickets to be printed 
for the proposed operas and concerts. The pros- 
pectus fixed the price of tickets of admission to the 
various sections of the house and announced the 
eoncerts and operas to be given on the various days. 

The ticket excepting as to date and location of 
seat, were all in the same form. 

The following is a fac simile of one for the balcony, 
dated January 4th, 1887, and shows the stamp or 
seal upon its face, which in the original is printed in 
purple ink. 


oO DART? rec] a 
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: } _ HENRY E. ABBEY 
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Krom the printers, appellant accompanied Mr. 
Berges to see Mr. Eduardo Orrin. Mr. Orrin being 
personally acquainted with the real Mayer showed 
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son stated that he was Maver’s brother, and that 
Marcus R. Mayer would arrive shortly. 


Orrin’s who was present at the interview, were the 
only persons to whom Benson was known as Mayet’s 
brother. 

To the public of Mexico he represented himself 
to be Marcus R. Maver himself, the representative 
and advance agent of Henry EK. Abbey. 

Upon returning to the theatre, appellant made ar 
rangements for hiring one Alfaro and one Zarate as 
elerks to aid him in his business, and on November 
30th, with their assistance, he sealed or stamped in 
the manner above indieated the tickets which he 
had received from the printer. 
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The sale of tickets was opened on December 
ist, 1886, and during this and the day following ap- 
pellant, through hisclerks, sold a large nnmber of 
tickets to various persons residing in the City of 
Mexico, realizing and receiving as the proceeds 
thereof the sum of $24,654.50. Among the pur- 
chasers were two witnesses who appeared before the 
Commissioner, Mr. Pritchardand Mr. Moran: these 
gentlemen purchasel their tickets from the appel- 
lant and sawa large number of others sold at the 
same time. 

Upon the night of the 2nd of December, the sus- 
picions of the Mexican Authorities having been ar- 
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signs of surprise upon seeing appellant: his sus- 
picions were, however, quickly allayed when Ben- 


Besides Mr. Orrin, Mr. Berges and a clerk of 


oe it 


roused, Benson was ordered to deposit the proceeds 
of the sale of tickets with the Superintendent of 
the Hotel Yturbide. Although closely watched he 
managed to plaee in the bags the sum of only $4. 
- 334.50, and having sealed these and deposited them 
as required, he fled from the City of Mexico earry- 
ing the balance with him. 
He was arrested in New York upon a warrant is- 
sued upon the complaint in this case on January 
l4th, 1888. 


POINTS. 
I. 


An exception has been taken by the appellant CO 
ap the form and substance of the complaint on the 
eround that, it fails to set forth the crime of forgery 
under the requirements of the rules of pleading 
under the common law. 


The allegations of the complaint are briefly as 


follows: that Henry E. Abbey was, in 1886, en-_ 


gaged in the business of manager of theatrical 
and operatic and concert troups and companies : 
that there was in the City of Mexico at said 
timea theatre known as the Teatro Nacional, and 
that in the month of September, 1886, Henry E. 
Abbey engaged the same for the purpose of giving 
operas and concerts therein for one month from De- 
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cember 15th, 1886, to January 15th, 1887, and depos 
ited the sum of $500 on account of the rent: that 
Henry E. Abbey on or about December Ist, 1886, 
advertised said operas and concerts in the City of 
Mexico. 


‘That thereupon said George Benson, alias 
‘‘ Charles Bourton, alias Mayer, being in the City 
‘‘ of Mexico in the Republic of Mexico, did, on or 
‘‘ about the first day of December, 1886, at the 
‘* City of Mexico, and in the Republic of Mexico 
‘‘ aforesaid, and within the jurisdiction thereof, 
‘‘ with intent to defraud said Henry E. Abbey 
‘* and divers persons then and there residing in the 
‘* City of Mexico in the Republic of Mexico, and 
‘* the public of the Republic of Mexico, fraud- 
‘‘ulently, feloniously and wickedly falsely make 
‘‘and forge and utter, knowing it to be forged, 
‘‘an instrument or writing purporting to be the 
‘‘ act of another by which certain rights and pro- 
‘“ perty were purported to have been created: in 
‘‘ that, at the time and place aforesaid, the said 
‘* George Benson, alias Charles Bourton, alias 
‘* Mayer did forge the name and signature of the 
‘‘ said Henry E. Abbey to a certain ticket of ad. 
‘‘ mission to one of said operas or concerts about 
‘* to be given as aforesaid in the said Teatro Na- 
‘clonal, wherein and whereby the said Henry E. 
‘ Abbey purported in consideration of a certain 
‘sum of money toadmit the holder of said ticket 
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* to said opera or concert; by which false making 
‘the said Henry E. Abbey was purported to be 
bound and affected in his property, and by 
* which false making an obligation on the part of 
‘said Henry EK. Abbey to admit the holder of said 
‘ ticket to said opera or concert was purported to 
‘*be created. And that thereupon the said 
** George Benson, alias Charles Bourton, alias 
* Mayer sold said ticket to a certain person in the 
** City of Mexico, who thereupon paid to said 


¢ 


‘George Benson, alias Charles Bourton, alias . 
** Mayer the consideration demanded by him for 
‘the same. That by said false making and forg- 
‘ing as aforesaid, divers persons then and there 
‘‘ residing in the City of Mexico and the said 
‘* Henry E. Abbey were prejudiced in their rights 
‘and property.” 


If the object of a complaint, as has been decided 
by Judge Shipman in Jw re Henrich, 5 Blatech., 414, 
is to enable the court to see that one or more of the 
particular crimes enumerated in the treaty is alleg- 
ed to have been committed, it is difficult to under- 
stand how this could have been more fully accom- 
published than has here been done. 

The objection raised by the defendant's counsel at 
the hearing that, a copy of the forged instrument 
should have been inserted, or the cause of its 
absence explained, is not sustained by any author- 
ities which we have been able. to find. If the 
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complaint correctly sets forth the substance of 
the forged instrument, certainly the instrument 
itself could throw no additional light upon the 
nature of the crime charged: while on the other 
hand, if the allegations of the complaint as to 
the character and nature of the instrument are so 
indefinite as to require the production of the in- 
strument itself in order to determine the crime, no 
explanation as to the cause of its absence could 
possibly cure the defect. 

The complaint should indeed charge the crime 
with such perspicuity and recital of fact as will 
give to it a legal character and enable the 
magistrate to see that a prima facie case of 
the crime alleged is presented, but beyond this 
it is not necessary to go, and as Judge Shipman 
said in the case which has been cited, ‘‘ the com- 

‘* plaint need not be drawn with the formal pre- 

‘* cision and nicety of an indictment for final trial, 

‘* but should set forth the substantial and material 

‘* features of the offence.’’ 


In re Henrich, 5 Blateh., 414. 
Spear on Ertradition, 250. 

I. Bishop’s Cr. Pro., 231. 

The People vs. Hicks, 15 Barb. , 158. 
Payne vs. Barnes, 5 Barb., 465, 


II. 


Section 5 of the Act of August 3rd, 1832, (22 U. 
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S. Stat. at Large, 215) provides as follows : | 

‘* Sec. 5. That in all cases where any deposi- 
‘* tlons, warrants, or other papers, or copies there- 
‘‘ of shall be offered in evidence upon the hearing 
‘‘ of any extradition case under Title sixty-six of 
‘* the Revised Statues of the United States, such 
‘*‘ depositions, warrants, and other papers, or the 
‘* copies thereof, shall be received and admitted 
‘as evidence on such hearing for all the purposes 
‘‘ of such hearing, if they shall be properly and 
‘‘ legally authenticated so as to entitle them to be 
‘* received for similar purposes by the tribunals of 
‘‘ the foreign country from which the accused 
‘‘ party shall have escaped, and the certificate of 
‘‘the principal diplomatic or consular officer of 
‘‘the United States, resident in such foreign 
‘‘country, shall be proof that any deposition, 
‘‘ warrant, or other paper or copies thereof so 
‘* offered, are authenticated in the manner re- 
‘* quired by this Act.” 


Any depositions, therefore, or any warrants or 
other papers or copies thereof that may be offered 
upon the hearing are to be received and admitted as 
evidence relative to this purpose, if they are so au- 
thenticated as to. entitle them to be received for a 
similar purpose by the tribunals of the foreign 
country from which the accused party has escaped ; 
and on this question of authentication the certificate 
provided for is conelusive proof. That it is 
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proof was decided in /n re 
Judge Blatchford delivering 
‘** Authentication in 


not, however, the only 
Howler, 18 Blatch.,437. 
the opinion in that case said: 

‘regard to original papers may be‘made by oral 

‘‘ proof given here. A witness may swear from 
‘‘ his knowledge and experience that they would 
‘*be received in the tribunals of the foreign 
‘‘ country as evidence of the criminality of the 
** person in respect to the offence charged against 


‘him, if the inquiry were being had in such 
‘* foreign tribunals.” 


Of a similar tenor are the cases of 
In re‘McePhun, 30 Fed, Rep... 57. 


In re Wadge, 15 Med. Re p).. S65 ° 16 


Rep. 333° and 21 Blateh.. Boo. 


Ved. 


The certificates attached to the documents which 
appear in evidence in this case were decided by the 
Commissioner to be insufficient and not in the form 
required by the statue. 

Relying upon the opinion of Jndge Blatchford 
in the case above cited, the prosecution offered to 
supply the defect by other evidence; this was al- 
lowed aud, being considered sufficient by the Com- 
missioner, the documents themselves were admitted. 


or these reasons the questions arising under 
this head refer solely to the admissibility of this 
this being of two kinds, 


supplementary evidence : 


written and oral, we shall proceed to a separate 


consideration of each. 


l. Kor the purpose of proving the law of Mexico 
in relation to the authentication of copies of orig- 
inal documents, and the admissibility of these as evi- 
dence of the crime of forgery in the tribunals of 
Mexico. the prosecution offered in evidence coples 
of the Penal Code of Mexico and of the Code of 
Criminal Procedure. These copies were furnished 
by the Consul General of Mexico at New York, 
were taken from his office, and purport LO he issued 
bv the authority of the government of Mexico. 

The prosecution, therefore, offered the same in ev- 
idence under See. 942 of the Code of Civil Procedure 
>t the State of New York which reads as follows: 

A printed copy of astatute, or other written 
law, of another statute, or of a territory, or ot 
orelgn country, Or a printed COpPV Ot a proe 

lamation, edict, decree, or ordinance, by the ex-. 
-ecutive power thereof, contained in a book or 
ublication, purporting or proved to have been 
iblished by the authority thereof, or proved 
ybe commonly admitted, as evidence of the 
‘existing law, in the judicial tribunals thereof, is 
presumptive e\ idence of the statute. law, pro- 


‘clamation, edict. decree, or ordinance. The un- 


written or common law of another state, or of a 
territory, or of a foreign country, may be Pprov- 
“ed. asa fact. bv oral evidence. The books of 
reports of cases, adjudged in the courts thereof, 


‘must also be admitted, as presumptive evidence 


f the unwritten or common law thereof.” 
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The special articles of the Mexican Codes relied 
upon were the following : 


Art. 239 of the Code of Criminal Procedure : 

‘* Certified copies of such documents as may be 
‘* beyond the territorial -jurisdiction of the judge 
‘* or court before whom the case is pending, shall 
‘* be furnished upon application to the judge of 
‘‘the place where such documents are recorded.” 


Art. 397 of the Code of Criminal Procedure : 

‘* Public instruments are sufficient proof 77 
‘* themselves saving always the right of the 
‘parties to prove them false, and also to demand 
‘* their comparison with the originals existing in 
‘* the archives.”’ 


Art. 712 of Penal Code: 

‘* Authentic public instruments include all writ- 
‘‘ten instruments which, having the legal requi- 
‘‘ sites rendering them serviceable as proofs, are is. 
‘* sued by a notary public, or by any other person 
‘‘legally authorized so to do in the exercise of his 
‘‘ public functions, such as administrative acts 


gis proceedings, decrees, ete.”’ 


By the article last cited any written instrument, 
which is issued by any person legally authorized so 
to do in the exercise of his publie functions, is de- 
clared to be an authentic public instrument provided 
it has the other legal requisites rendering it service- 


ld 
able as proof. Any written instrument, therefore, 
issued by such official must be presumed to be ‘‘ an 
authentic public instrument’’; thatis to say, it must 
be presumed to be a public instrument which is 
duly and legally authenticated. That a judge of a 
Criminal Court has the power to issue such docu- 
ments, and that being issued they are, as copies of 
originals, admissible in evidence in other tribunals 
of Mexico clearly appears by referring to Article 
239 of the Code of Criminal Procedure, which 
directs any judge to furnish certified copies of such 
documents as may be under his charge for wse before 
the judge or court before whom a case may be pend- 
ing in another jurisdiction. 

[t appears further by the provisions of Article 
397 of the Code of Criminal Procedure, for the com- 
parison of the instruments therein referred to with 
their originals on file, that said instruments are 
themselves copies and not originals. These copies 
are declared to be admissible in evidence solely by 
virtue of their being public instruments and irre- 
spective of the nature of their contents. This view 
of the law is supported by the testimony of the 
experts examined on the subject. 

Such being the case it becomes unnecessary to ex- 
amine further into the nature of the documents 
marked Exhibits A, B, C,and F in this case. They 
are all public instruments under the definition of 
Art. 712 of the Penal Code, and being for that rea- 
son admissible as evidence in the Mexican tribunals, 


they were, under the provisions of the Act of 1882, 


properly admitted as evidence in this case. 


iI. W hile this evidence would seem To be con- 
clusive and to place beyond dispute the admission 
of the Exhibits referred to, itis nevertheless further 
strengthened by the oral testimony of two expert 
witnesses examined before the Commissioner. 

Kxceptions were taken D\ the defence to the com- 
petency of both of these witnesses, and before, there. 
fore, proceeding to analyze their testimony we shall 
briefly refer to the question of their qualification so 
far as that Is reviewable by this Court. 


** When a witness is offered as an expert three 
‘** questions necessarily arise: 1. Is the subject 
‘concerning which he is to testify one upon 
which the opinion of an expert can be received? 
2. -What are the qualifications necessary to en- 
‘‘ title a witness to testify as an expert’ 3. Has 
‘the witness those qualifications’ (Jones rs 
Tucker 41 N. H., 547.”’ 


The following statements may be made in answer 
to the first question ; 

|. The subject under investigation is the law of 
a foreign country. 

2. That law exists both as written or statute law, 
and as unwritten or custom law. 

This being the case it isa subject concerning which 


expert testimony may be admitted. It may be ad. 


om” 


ls 


mitted irrespective of, and. without the production 
of the written law, for the reasons: Ist.; that the 
question is not, what is the language of the written 
law: but, what is the law of Mexico altogether as 

‘ . shown by its exposition, interpretation and adjudi- 
cation; and 2nd.; that the law existing, as it does, 
both as writtenand unwritten law, the latter can be 
proved only by the testimony of experts. 


The second question IS answered by al simple 
reference to the universally aecepted rules regulat- 
ing this subject and defining the qualifications of 
experts. AN expert In anv selence, art or trade 


Is one Who. bY practice OT ODSET PALION has be- 
: . a4 C aa . , 

* COMmMe eX Dt rienced thnereln. In order To prove 
the law of atorelgn country, if isnecessary that 
the witness produced to testify in respect To 1, 
>» & } ; * : ° i 

« sSHOoOULG be more than ordinarly capable of speak- 
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“Tne upon the subject, it does not. however. ap 


pear to be essential that the witnesses in all 
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enses be lawvers. avd /f Fas eren been held to 
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mith hie law ( PROGe7s C4 fea. Test... SEC. ie 
=? O65 * « 
ln Texas the practice has long prevailed of receiv- 
. , are Pi 3s . ' ' ain Tatianna ore ee 
Ine the evidence of intelligent Mexicans, not lawvers, 


us to the laws of Spain and Mexico in litigations per- 


a 


Doe er cactpact rns Re sacked 


taulning to lands, and such evidence Is pronounced 


by the courts of that State to have been ‘‘ vaulable 


**1n Pivine Intormation as to the const ruction given 
~~ the laws ot Spain and \lex1co Dv the ofhicers 
7 who executed them. — (Sia ON, Cuellar. 47 


Texas. 304.) 


How rar these docetring Ss Nave been apphed tO eXx- 
tradition cases 1S shown DD Lie ceeision ot Judge 
Blatehford in /z sre Fowler, 18 Blateh.. 414 
where a detective who had been attached to the 
police force of Bradford, England, was allowed to 
testify as to the law of that country. In view of 
these decisions it would seem useless to question the 
qualifications of the witnesses presented; one of 
whom, the Hon. John W. Foster,"a lawyer by pro- 
fession, respesented, the United States for many 


vears in the Republic of Mexico, as Minister to that 
country ; and the other, the Hon. lenacio Alas, was 
at one time a Judge of the Supreme Court of Mex- 
ico, and has been for thirty-two vears a member of 


the Mexiean bar 


> 


However, we respectfully submit that this third 


question, as to whether the witness has the qualific 
tions required, isa question of fact, and therefore 


»¢ 


not reviewable by this Court. 


Jones 0. Tucker, 41 WN. F1.. 547. 


Dole vo. Johnson, 50 N. H., 452. 458. 
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ln re Henrich, 5 Blateh., 41 
ln re Katne, 10 WV. Y., Leg. obs., 257. 
ln re Heilbrown, 12 N. Y., Leg. obs., 65. 
Hr parte Van Aernam, 3 Blateh., 160. 
Wharton Cr. Pl. & Pr., See. 57. 
The competency of the witnesses being thus estab- 


lished, the only remaining question is as to their 


testimony. 

Kx-Minister Foster was permitted by the Commis- 
sioner to testify as to the state of the law up to 1880 
at which date he ceased to be Minister. After a 
earetul examination of Exhibits A, B, and C, healso 
declared them to be properly and legally authenticat- 
ed so to entitle'them to be received by the tribunals 
of Mexico as evidence of the erime of forgery. It 
being an established principal of evidence that a 
law onee proved to have existed must be presumed 
to exist until proved by: as good evidence to have 
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been repealed (Rayham vs. Canto. 
JOS. [Lynes rs, Me Dermott, 82 N. ri, SO): the 
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testimony Ot \Lr Koster would he of 
the deeision of the Commissioner 
The 


cient to sustain 
to admit the exhibits referred to in evidence, 
testimony of Ikix-Judge Alas as to the Exhibits <A, 
B.C. and F, is to the same effect as that of Mr. 
Foster, with the exception that it relates to the state 


of the law at the present time, 
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he appellant Cialms Thal varlance exists between 


the allegations of the complaint and the prools pre- 


i 


sented atthe hearing. That the doctrine of variance 
has reference solely tothe ¢@rial of the accused and 
that it does not apply LO proceedings before a com 
mitting magistrate is a principle of elementary law 
which cannot be seriously controverted. The fune- 


IS hot To try the de 


tion of a committing macistrate 
hg i . a i+ | ‘> > Be ‘ ’ ‘ : ; 1 . . 
fendant. but merely to ascertain whether there is ren- 


sonable cround to believe that a crime has been com- 
> 7 } i } — = . =" a ie a . . 7 
mitted, and whether the defendant 1s implicated 1M) 1t. 
If upon the 77/@é there is a substantial departure 


- _— _ ;. } . - 41, : 15 ——- 
in the proof from the allegations of the indictment, 


the prisoner must be acquitted, becatse the prose- 


eution having informed him of one charge cannot 


< aes, 


. } + 4% —s ; D a - " . Sade 
try him upon a different one. But this teehnien! 
rule relates solely tO madaictments. It cloes not ay}- 
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ply to compialnts and nearimnc'’s before mAaIstTrates, 


much less to extradition proceedings which are not 
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to be conducted with that strict adherence to tech- 


nical rules which is required upon a trial, but In: 


liberal spirit, consistent with the Solemn Treaty ob 


ligations existing between nations. 


‘* The complaint need not be drawn with the for 
‘*mal precision nicety of an Indictment for final 
‘trial, but should set forth the substanetal and 


‘* material features of the offence. 
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The Poeple ws. Hicks 15 Barb., 158. 
f? aT OS. Ba) LIES, ) Barb.. 465. 
Ina case recently decided in the U.S. Circuit 
Court in Minnesota the principles governing extra- 
dition proceedings are admirably set forth by Mr. 
Justice Brewer In these words: 

Minally, | might observe, with reference to 


extradition proceedings, that the sub- 


these 


stunee. and not the form. should be.the main 


 « 


lect Ot inquiry, and that they should not be 


Ob] 
eonducted in ctl \ technical spirit with a \ lew CO 
prevent extradition. While the courts should 
iw the proceedings tO see that no extrad1- 
lolh Is consumated upon a mere pretext, or To 
ate malice, vet, if it appears that 


yerimme has been committed. and probable that 


the accused has fled to this country for refuge, 


than a4 > feoay TIN ly «97 ha : 
bien Spirit of Tairmmess, expecting That the fOr- 


elen country will treat extradition proceedings 


from this country in. the same spirit, requires 
that we act reasonably and justly, having refer 
substance than to the form of 


ence more to the 
the proceedings. Between governments, as be- 
tween Individuals, the volden rule is both wise 


and-sound. 


Thi 77 Ca. Sek. Hed. Rep., 16. 
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voKe the aid of these elementary principles of law. 


A careful examination of the evidence will clearly 
establish perfect harmony between the allegations of 


the complaint and the proof presented at the hearing. 
3y the complaint the Rgersr’ is charged with 
having forged the name and signature of Henry E. 
A bbey 
In support of this charge the prosecution offered 
in evidence a number of tickets of which the follow- 
ing is a fac-simile : 


sia aenememecemas CS 


| Teatro 


 ——— ———__— 


me een 7 TEATRO NACIONAL 
eS lina Patti. 
Q7 pass HENRY E. ABBEY 


ae ee 


3 tiotas y Balcones 


The ticket itself contained the following Spanish 
words: ** Gran Teatro Nacional. Himpresa,” 
‘§ Lunetas y Balcones.” These have been trans- 
lated to mean respectively ‘‘ Great Nationa 
The atre,’ ©” O97 ON ee Manaye ment’? and 
~p P ( rquet and Bale aa 

The stamp contains the word ** Hmpresa’ the 
top, the word ‘* Patti” immediately below, the 
date at the centre, and *‘ Mexico” 

H, HE. Abhey”’ at the bottom. 


elaims that the word ar himpresa,’ 


followed by 
The appellant 


being used in 


Ss: ef 
PI 


Now 


combination with the name ** Henry E. Abbey 
constitutes a person so totally different and dis- 
tinct from Henry E. Abbey thata charge of the 


forgery of the last mentioned name cannot be sup- 


a 


ported DV proving the forgery of the first. 


The question therefore comes to be, whose name 
did he forge / | 

The solution of this question is found in the an- 
swer to three others. 

Ist. Whose name did he intend to forge ¢ 
See Wharton's Cr. Ho. § 149. 

2nd. Upon the face of the tickets, what was the 
name upon which the Mexican publie hada right to 
rely, and upon whose credit they made the purchase? 

Srl. Who would be liable Upon the tickets, were 
they genuine / 

If to any one of these questions the name of 


Henry kK. Abbey ean be vivenas answer.the doetrine 


O vriane? could be of little use to the appellant 

Verh ii ike Wel nest tO prove Its Ipplicadlil V to the 
present case. 

The first question is answered by the declarations 
Of tne appellant Who const untly represented him. 
self to be \bbeyv's personal avent, and who Spoke 
of the coneerts and operas for whieh he Issued 
tickets as being Abbey's personal business Hav- 


Ing made these representations, it 1s in the high 


est degree improbable that he should intend to use 
a different name upon the tickets. 
As regards the second question it is best answered 


Fy * 


by an inspection of the tickets themselves. Such 
anexamination reveals the following facts which 
also throw light upon the question which has just 
been discussed. 
The word ‘‘ Hmpresa’’ and the name of Abbey 
occurs three times; twice upon the body of the 
ticket, and once uponthe stamp. Upon the left the 
word ‘* Hmpresa’’ stands between the names 
‘*Adelina Paiti’’ and ‘*‘Henry #. Abbey,”’ and pre- 
sumably may belong to either of them: on the right 
the word appears in smaller type in connection with 
Abbey's name: on the stamp the two are separated 
as far as possible, and the word ‘* imp) esa’ 1m- 
mediately precedes the name ‘* Patt/.”’ So far, 
therefore, as appears upon the face of the ticket, 
the word ** Hinpresa’”” is used once with each name, 
and once between them. Which of these cases are 
we to select as the one most likely to strike the eye 
of the purchaser, and as the one to which he would 
naturally give most weight and credit / 

We unhesitatingly affirm that the stamp is by far 
the most important part of the ticket, and that the 


impressions first given by this are strengthened and 
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confirmed by the prominent place which Mr. Abbey’s 
hame occupies on the left of the ticket. A pur- 
chaser having observed these names, would be very 
unlikely to notice the small type on the right, and 
if he did so, would attach little weight to it. 

This view of the case is greatly strengthened 
when we consider the nature of thestamp. It was 
evidently placed there as a mark of apparent gen- 
uiness : it was stamped with different colored ink for 
the purpose of showing that it was a subsequent 
impression, and thatit was therefore intended as a 
guarantee and endorsement of the genuiness and 
validity of the ticket itself. 


In the third place, who would have been liable 
upon the tickets had they been genuine ‘ 

In this connection it was important to note : 

Ist., that when the appellant arrived in Mexico he 
represented himself to be the agent of ‘* Henry E. 
Abbey,’ and he sold the tickets in question as such 
avent. 

2nd., that if mention was ever made by him of any 
Company or management bearing Mr. Abbey’s name 
the term was used by him interchangeably with 
Henry EK. Abbey, and was meant to mean the same 
person. 


3rd., that there is no proof or pretence that any 
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corporation, co-partnershi] Or assoclation exists or 
existed bearing the name of Henry E. Abbey. 

4th., that on the contrar the evidence distinetly 
shows that Henry E. Abbey individually was the 
proprietor and manager of an Opera le [roup Or 
COMLPATLY organizec DO 2ive Operas and concerts, 
wherein Madame Patti was the prima donna. 

Sth , that the word **‘ Hmpresa’’ which the appe 
lant seeks to couple with Mr. Abbey’s name has 
been variously translated ‘‘ company’ and ** man- 
agement,’ and is susceptible of many other mean. 
ings, such as ‘** ems Pr prise ChGtees SP rlaking, ete.: 
and that in the present case if used in connection 
with Mr. Abbey’s name it means simply an operatie 
troup or company under the direction, manigement 
and proprietorship of Henry E. Abbey. 

In view of these facts it seems useless to examine 
the question further. 

Had the tickets been genuine, Mr. Abbey would 
undoubtedly have been lable upon them, and in 
case admission to the theatre had been denied the 
purchasers on their presentation, he would not have 
been allowed to escape personal responsi dility by al- 
leging that the word ** Hmpresa’’ was on the ticket 
in connection with his name, and that therefore the 
purchasers must look to some imaginary person for 


redress. 
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Was the fabricated ticket the subject of for- 
gery at common law? 

This question, we submit, must be answered in 
the affirmative. 


What is forgery at common law? 


‘1.—Lord Coke: To forge, is metaphorically taken 
from the smith who beateth upon his anvil and 
forgeth what fashion or shape he wills. The 
offense is called crimen falsz and the offender 
falsarius, and the latin word to forge is falsare or 
fabricare, and this is properly taken when the act 
is done in the name of another person. 3 Inst. 
169. 


Mr. Justice Blackstone: ‘* The fraudulent mak- 
ing or alteration of a writing to the prejudice of 
‘another man’s right.” 4 Blk. Com., 24. 
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Mr. East: ‘‘The false making of any written 
‘* instrument for the purpose of fraud or deceit.” 
(2 Kast. Pl., 852.) 


Mr. Chitty: ‘‘ The false making or alteration of 
‘such writings as either at common law or by 
‘ statutes are its objects.” 3 Chitty Cr. L., 1022. 

And again: ‘‘ Every kind of writing seems on 
‘‘ the doctrine of these cases (cases cited) to be a 


ww 
e 


n~ 
* 


2 
Daal 


QO 


‘thing in respect of which forgery at common 
“law may be committed.” Chitty Cr. L., § 
1023. 


Mr. Justice Buller: ‘‘ The making of a false in- 
strument with intent to deceive.” 2 Kast Pl., 
853. 
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Mr. Baron Eyre: A false signature with intent 
to deceive. 2 Kast Pleas, 883. 3 

And again: ‘‘The false making of an instru- 
‘* ment which purports on its face to be good and 
‘* valid for the purpose for which it was created, 
‘* with a design to defraud any person or persons.” 
Rex vs. Jones, 1 Leach, 366. 


Mr. Justice Grosse: ‘‘The false making of a 
*‘note or other instrument with intent to de- 
‘‘ fraud.” Rex vs. Parker, 2 Leach, 775. 
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Russell on Crimes: Forgery at common 
law has been defined as the fraudulent. mak- 
ing or alteration of a writing to the pre- 
judice of another man’s right, or more recently 
as the false making—a making malo animo, 
‘of any written instrument for the purpose of 
‘‘fraud and deceit. The word making in this 
‘last definition being considered as including 
‘* every alteration of or addition to a true instru- 
** ment.” 
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Russell on Crimes, Vol. II., 709, 


Bishop: 
‘* Forgery at common law is the false making 
‘‘ or materially altering, with intent to defraud, of 
‘‘ any writing which if genuine might apparently 
be of legal efficacy as the foundation of a legal 
* liability.” 

Bishop Cr. Law, Vol. IT1., § 523 


Wharton says it consists ‘‘in making a false 
suable document with intent to defraud.” 
Wharton Cr. Law, Vol. I., § 653. 
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The same author says: 


‘ All written or other instruments which may 
' be the foundation of a suit against another may 
’ be the subject of forgery.” 
Wharton Cr. Law, §§$ 680, 682. 
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‘Forgery at common law seems only to have 


‘* been a species of fraud, and is therefore often 
‘‘ intermingled with false pemnatng _ other 
6é % 


means of defrauding 
‘‘it may be committed in respect to any wittine 
‘* whatever, by which another may be defrauded. 
‘“ It is not essential to the offense of forgery in any 
‘“ case that any one should have been injured. It 
‘‘ is sufficient if the instrument forged, supposing 
‘* it to be genuine, might have been prejudicial.” 

Barbour Cr. Law, $§ 114, 115, 2 Ed. 


It is enough if the instrument is calculated to 
deceive. Itis not necessary to prove damage or 
injury to have accrued if the instrument is calcu- 
lated to defraud. Nor need there be any person 
capable of being immediately defrauded; it is 
enough if the injury may possibly be inflicted in 
the future. Nor need the person whose writing 
the forged paper purports to be, be in existence. 
Nor need the paper itself be a complete instrument 
in all its parts. 

Wharton Cr. Law, 
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The ticket in question clearly fails within the 


foregoing definitions: 


II.—The defendant, however, claims that the 
ticket in question cannot be the subject of forgery 
because it 1s a nudum pactum invalid on its face; 
and he invokes the rule so well stated in Bishop on 
Criminal Law, that ‘‘ to constitute forgery it is not 
‘* alone sufficient that there be a writing and the 
‘* writing be false, it must also be such as if true 
‘ would be of some legal efficacy, real or apparent, 
‘since otherwise it has no legal tendency to de- 
‘* fraud.” 


i¢ 
g 
} 
= 
; j 
i 
; 


nang AT IPE OOS IS SSI eS 


Bishop Cr. Law, Vol. 2, § 533. 


The instrument is incomplete, argues the appel- 
lee. It expresses neither promise nor considera- 
tion. It has none of the elements of a contract. 


It is void, and therefore not the subject of a for- 
gery. 

To this we reply that, while the general doctrine 
that the forged instrument to be the subject of for- 
gery must appear on its face to be good and valid 
for the purpose for which it was created, yet it 
is also the rule that when a writing, like a theater 
ticket, 7s so incomplete in form as to leave it un- 
certain tn law whether zt rs valid, it may be shown 
to be valid by averment of extrinsic facts Bs and 
that where such extrinsic facts are set out in the 
complaint and proved on the hearing the defendant 
must be held, and if proved on the trial must be 
convicted. 

We proceed, therefore, to show: fi rst, that this is 
the rule applicable to the forgery of such incom- 
plete instruments as are not on their face the sub- 
ject of forgery; and second, that in this proceeding 
the complainant did aver and did prove upon the 
hearing such extrinsic circumstances as brought 
the instrument within the exception to the general 
rule respecting invalid instruments above stated. 


1. Kirst as to the rule. 


‘“We should carry in our minds,” says Bishop 
‘* the distinction between writings, the validity or 
‘invalidity of which appears on their face and 
‘* those which are on their face uncertain. As to 
‘‘ the latter we should remember that extrinsic 
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‘‘ evidence may be introduced showing them to be 
‘¢ either valid or invalid.” 
Bishop Cr. Law, Vol. II., § 587. 


Wharton says: ‘* Where the instrument is in- 
‘* complete on its face so that as it stands, 1t can- 
‘‘ not be the basis of any legal liability, then to 
‘‘ make it the technical subject of forgery, the in- 
‘* dictment must aver such facts as will invest the 
‘‘ instrument with legal force.” 


% 


Wharton Cr. Law, Vol. I., 8 740. 


‘‘ A writing void on its face, as for instance an 
‘‘ altered will of land or a nudum pactum, is a 
‘‘familiar instance of paper in respect to which 
‘‘ forgery cannot be predicated without the aver- 
‘*ment of some extrinsic fact, showing how it 
‘may become pernicious.” 
Archibald Cr. Practice, 574, note. 
Rex vs. Martin, 1 Moody, 483. 
Rex vs. Hoodman, 8 Car. & P., 180. 
Rex vs. Vaughan, 8 Car. & P., 276. 
Rex vs. Boardman, 2 Moody & R. 
Law, 181. 3 


In the People vs. Shall, 9 Cow., 784, Cowing, J., 
while declaring the instrument in that case not to 
be the subject of forgery, recognized and expressed 
the rule, upon which we rely, in these words: 

‘To me it,” the instrument, ‘‘appears to be 
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‘‘ directly within the cases cited, holding that an 
‘instrument purporting to be void on its face, 
‘Sand not shown to be operative by averment, 2f 
genuine is not the subject of forgery. 

The same principle is recognized in People vs. 
Harrison, 8 Barb., 560. 

In Comm. vs. Ray, 3 Gray, 441, the forged in- 
strument was a railroad ticket in these words: 


“NEW YORK CENTRAL RAILROAD, 
‘* Albany and Buffalo. 
‘‘(ood this day only unless indorsed by the con- 
ductor. 
‘D. L. TREMYRE.” 


This, of course, did not state in terms any con- 
tract in detail, but only abbreviations and words 
from which a contract might be properly inferred 
and be legally stated. The contract obligation pur- 
ported to have been created by the ticket was 
averred in the indictment, when the ticket was de- 
scribed as a ticket or pass issued by the New York 
Central Railroad Company, whereby said corpora- 
tion promised and assured to the owner and holder 
thereof a passage in their cars over their railroad 
extending from Albany to Buffalo. 

The Court held that with such averments and 
proof the ticket was the subject of forgery, saying: 


‘‘ It is said that the instrument does not import 
‘a contract or promise of any kind. We think 
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otherwise; and that although it is wanting in 
‘** details of language fully stating the nature and 
‘“ extent of such coutract, it has written language 
‘* sufficiently indicative of a promise or obligation 
‘* to render it an instrument of value, by the false 
‘‘ and fraudulent making of which the rights of 
‘‘others may be prejudiced. This false making 
‘* would, if genuine, have created a liability on the 
‘** part of the New York Central Railroad Company 
‘* to carry the holder thereof from Albany to Buf- 
‘* falo, and would therefore have been a contract 
‘* of value in the hands of a third person.” 


Again, in Commonwealth vs. Costello, 120 Mass., 
367, the Court said: ‘‘ The false making of an in- 
‘“strument merely frivolous, or one which upon 
‘*its face is clearly void, is not forgery, because 
‘* from its character it could not have operated to 
‘* defraud, or have been intended for that purpose; 
‘* but if the instrument is made with intent to de- 
‘“‘ fraud, although before it can have effect other 
‘* steps must. be taken or other proceedings had 
‘‘ upon the basis of it, then the false making is a 
‘* forgery notwithstanding such steps may never 
‘* have been taken or proceedings had. Soif with 
‘* this intent it is to be or has been connected with 
‘* facts the existence of which are essential to its 
‘* validity, which are merely simulated, so that it 
‘“ would not be operative even if truly signed, be- 


‘cause such facts had no actual existence, it is 
‘* still a forgery.” 

A distinction must be made between incomplete 
instruments such as the theater ticket in question, 
which may be shown to be valid by averment and 
proof, and that class of instruments which being 
void on the face cannot be shown to be valid by 
any averment or any proof. 

To the latter class belong such instruments as 
depend for their validity upon a strict compliance 
with the provisions of some statute. In such a 
case, unless the forged instrument is made to pos- 
sess all the statutory requirements, it is not the 
subject of forgery, because if genuine it would be 
absolutely void. 

The books are crowded with illustrations of in- 
struments of this class upon which it has been 
sought to predicate a charge of forgery. 

See Rea vs. Pateman, R. & R. C. C. 453, where 
the forged instrument was unsigned, and therefore 
possessed of no validity even if genuine. 

King vs. Moffat, 1 Leach, C. P. 431, where the 
forged bill of exchange failed to comply with the 
statutory requirements relating to bills of ex- 
change, so that a genuine bill in the same form 
would have been valueless. 

Queen vs. Closs, 1D. & B.C. C., 460, where the 
‘Court held that a picture was not a writing or 
document, 
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For other illustrations of the same principle 
see— 
King vs. Jones, 1 Leach C. P. L. 
In re Mitchell, Porter’s C. C., 119. 
People vs. Shall, 9 Cow., 784. 
People vs. Fitch, 1 Wend., 198. 
People vs. Wilson, 6 Johns., 320. 
People vs. Harrison, 8 Barb., 560. 
People vs. Cunningham, 4 Hun, 455. 
People vs. Martin, 36 Hun, 462. 
People vs. Savage, 5 N. Y., Cr. L. 
Rep., 543. | 


But as we have shown, where the writing though 
incomplete and uncertain can be shown to be 
valid, possessing legal efficacy, and therefore capa- 
ble of being used for the purpose of defrauding, it 
is the subject of forgery provided averment and 
proof of such extrinsic facts are made. 


The learned Doctor Wharton, in his admirable 
treatise on Criminal Law (9 Ed., § 685), says: 


‘* A ticket, when it is an order from the Treas- 
‘‘ urer or ticket agent of an institution to the door- 
** keeper, conductor or other agent requiring him 
‘*to admit the holder to certain rights, may be the 
‘** subject of aforgery. Such a ticket resolved into 
‘* its elements is an obligation, which, if genuine, 
‘“ subjects the obligor to legal process; and hence, 


i 


‘the forgery of a ticket which possesses these 
‘ characteristics is forgery at common law. This 
‘‘ applies to all tickets upon which the obligor 


‘may be held responsible, e. g., railway tickets, 
‘ tickets to concerts, theaters,” &c. 

Again: 

‘*The ticket on its face rarely, if ever, contains 
‘‘ a legal obhgation; this is immaterial if there is 


really a consideration. In England it has even 
‘‘ been held that free passes may be forged at 
‘*common law.” 

Wharton’s Criminal Law, § 686. 


On the the same principle it has been held that a 
railroad pass may be the subject of forgery at com- 
mon law. : 

Regina vs. Boult, 2 Car. & K., 604. 
See also, Regina vs. Moore,1 Dé B., 
ood, 

2. Such being the rule we proceed to show that 
the complaint did aver, and that the complainant 
did prove upon the hearing before the Commis- 
sioner, such extrinsic facts and circumstances as 
would have made the ticket which the defendant 
is charged with forging a valid obligation in the 
hands of the holder against Henry E. Abbey, and 
therefore the subject of forgery within the rule 
above stated. 


+ a een cA Rn 
AE LESS amma 


. teacbaies Orem 
ie hectic AE 


iF ARR TE A ASI EE BR IE a SERIE CREM OTE SE ELSE IST 
sa slateriaerimeatiecaeaeantanes aia 2 


><> 
od 


After reciting that Henry E. Abbey was engaged 
in the business of manager of theatrical and oper- 
atic and concert troops and companies, and that 
in the course of such business he had engaged the 
Teatro Nacional in the City or Mexico, for the 
period of one month, for the purpose of giving 
Patti concerts; had deposited the sum of $500 on 
account of the rent for said theater for the time 
stated, and had announced the giving of said con- 
certs, the complaint proceeds to state that the 
prisoner did forge “‘the name and signature of the 
“said Henry EK. Abbey toa certain ticket of admis- 
‘* sion toone of said operas or concerts about to be 
‘“ given as aforesaid in the said Teatro Nacional, 
‘‘ wherein and whereby the said Henry E. Abbey 
** purported, in consideration of a certain sum of 
‘“ money, to admit the holder of said ticket to said 
‘* opera or concert; by which false making the said 
‘* Henry E. Abbey was purported to be bound and 
‘‘ affected in his property, and by which false 
** making an obligation on the part of said Henry 
** EK. Abbey to admit the holder of said ticket to 
‘said opera or concert was purported to be 
‘‘created. And that thereupon” the prisoner 
‘* sold said ticket to a certain person in the City of 
‘* Mexico, who thereupon paid to” the prisoner 
‘‘the consideration demanded by him for the 
“same.” Again, ‘* That by said false making and 

‘‘ forging aforesaid divers persons then and there 
‘‘ residing in the City of Mexico, and the said 


Sa 


‘* Henry EK. Abbey were prejudiced in their rights 
‘* and property.” 

Such allegations were surely sufficient, if proved, 
to make the incomplete contract expressed in the 
ticket a complete writing. What then was the 
proof ? 3 

The complainant, after proving the business of 
Henry EK. Abbey, the engagement by him of the 
theater for the purpose of giving a series of Patti 
concerts, the deposit of the sum of $500 on account 
of the rent, and the announcements of the per- 
formances in the City of Mexico, precisely as set 
forth in the complaint, proceeded to prove that the 
prisoner arrived in the City of Mexico on the first 
day of December, 1886; represented himself to be 
Marcus R. Mayer, the advance agent and general 
manager of Henry EK. Abbey; procured a printer 
to print the tickets with Henry E. Abbey’s name 
upon them as charged in the complaint, together 
with a great number of duplicate tickets; caused 
some of the tickets to be sold from the box office 
in the theater to Moran, and others to Pritchard, 
who respectively paid the consideration demanded 
for the same. 


III.—The remaining question is, would such 
tickets, if genuine, have been evidence in the hands 
of Moran and Pritchard of a valid claim on their 
part against Henry E. Abbey? As the holders of 
genuine tickets, had Moran and Pritchard any 
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right to be admitted to the concerts for which the 
tickets were issued, and any redress at law in vaso 
admission, upon the presentation of the tickets, 
had been refused? 

It is very clear that the holders of the tickets in 
each instance, had the tickets been genuine, would 
have been entitled to be admitted to the perform- 
ances for which the tickets were sold; and had 
admission been refused, Henry E. Abbey would 
have been liable to the holders for a breach of con- 
tract. 3 

In McRea vs. Marsh, 12 Allen, 213, the plaintiff 
was the holder of a theater ticket who had been 
refused admission to the performance for which 
the ticket was sold. The Court held that while 
the ticket was an executory contract and a license 
legally revocable, and that therefore the defendant 
was not liable in an action in tort for removing the 
holder of the ticket from the theater, yet that the 
plaintiff was entitled to recover in an action upon 
contract the money paid by him for the ticket, and 


all legal damages sustained by the breach of the 


contract, implied by the sale and delivery of the 
ticket. 
To the same effect are 

Drew vs. Poor, 93 Pa. St., 234. 
Wood vs. Leadbitter,13 M. & W., 850. 
Taylor vs. Waters, 7 Taunt., 374. 
Barton vs. Sheriff, 1 Allen, 133. 

Magoverning vs. Staples, 7 Lans.,145. 
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1V.—That the ticket, and the name of Henry E. 
Abbey upon it, was printed instead of written does 
not affect the question, for forgery may be com- 
mitted by printing as well as by writing. 


Bishop says: ‘‘In reason, whether the writing 
‘* is made with a pen, with a brush, with printer’s 

‘type and ink, or with any other instrument or de- 
‘* vice, W hether in characters which stand for 
‘* words or for ideas, in the English language or 
‘*in any other, is immaterial, provided the repre- 
‘* sentation to the eye conveys to any mind the 
‘““ substance of what constitutes forgery. The de- 
‘* cisions may not have fully covered this ground, 
‘* but such is the principle involved in them.” 

Bishop Criminal Law, v. 11, §§ 525, 
O27. 

In Commonwealth vs. Ray, 3 Gray, 4416, Dewy, 

J., said: 


‘‘Ttis then objected that the crime of forgery 
‘“cannot be committed by counterfeiting an in- 
‘* strument wholly printed or engraved, and on 
‘‘ which there is no written signature personally 
‘‘ made by those to be bound. The question is 
‘‘ whether the writing, the counterfeiting of which 
is forgery, may not be wholly made by means of 
‘‘ printing or engraving, or must be written by 
‘‘ the pen by the party who executes the contract 

‘‘ In the opinion of the Court, such an instru- 
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ment may be the subject of forgery, when the 
entire contract, including the signature of the 
party, has been printed or engraved. The cases 
of forgery, generally are cases of forged hand- 
writing. 

‘‘ The course of business and the necessities of 


‘general facilities for despatch have introduced, 


to some extent, the practice of having contracts 
and other instruments wholly printed or en- 


‘ graved, even including the name of the party to 


be bound.” 


In the People vs. Rhomer, 4 Parker’s C. R., 166, 


Sutherland, J., said: 


‘* As the wants of civilization and commercial 
necessity established paper credit, and from time 
to time called into use new instruments 1n writ- 


‘ing, statutes were from time to time passed pun- 
‘ishing, with severer punishment, the forging of 


‘such instruments. 
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‘* Increased facilities and cheapness in the use of 
type, has, in our day, ina great measure, substi- 


‘tuted printing for writing, and now printed in. 


struments partly printed and partly written, 


‘are quite as common as instruments wholly 


written. | 
‘* The fraudulent interest with which an instru- 


‘“ment is forged, or with which a forged instru- 


éé 


ment is possessed, being the very gist and essence 
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‘‘of the crime without which the counterfeiting 
‘might be nothing more than innocent amuse- 
‘ment, itis very clear, without reference to statu- 
tory definitions, that the making of a printed 
‘* or engraved instrument calculated to deceive and 
‘defraud, with intent to deceive and defraud, 
‘“ might be just as Much forgery as the making of 
‘a written instrument with the same intent. The 
‘crime depends on intent, and the intent is to be 
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inferred from and depends on facts and circum- 
; ‘ stances. 

‘* Tf the prisoner Rhomer had caused to be printed 

‘or written an ordinary negotiable promissory 

‘note, and had with ordinary printing type im- 


¢ 


pressed the name of ‘John Smith’ upon it asa 
‘* signature, or in the place of a signature, 1t would 
‘* have been difficult, if not absurd, to believe that 
‘he had forged the note, for individuals do not 
‘“ print their names to their notes but write them; 
‘and therefore 1t would have been difficult to be 

lieve, that he could have defrauded anyone with 
‘the note by making them believe that it was the 
‘note of any one of the ‘John Smiths’ in the City 
‘of New York. 

‘“T do not see why an engraved or printed in 
‘ strument, oran engraved or printed name, affixed 


} 


‘‘ to an instrument by a person, is not his act and 


‘“ may not purport to be the act of another.” 
People US, Rhomer, t Parker. L&O., 
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Wharton’s Criminal Law, § 675, 
Comm. vs Ray, 3 Gray, 461. 
Rex vs. Smith, Dearsly & Bell, 567. 
Rex vs. Rinaldi, 9 Cow, C. C., 391. 
Hanshaw i's, Koster. v Pick.., 912. 
Sanders vs. Jackson. 9 Bos. «& Ps 


‘ 
FESS. 


See also. 


‘““Tf a person is in the habit of printing his 
name, such printing the name by way of signa- 
ture is tantamount to writing it.” 

Chitty on Cont. (LOth, Am. Kd. LZ, 
Schneider et al. v. Morris, 2 M. & S.. 
286. 


Wheeler vs. Lyndi, 1 Allen., 402 


V.—The prisoner insists that inasmuch as the 
printed name of Henry H.. Abbey bore no resem. 
blance to his written signature, the ticket could not 
have deceived anybody, and that, therefore, it is 
not the subject of forgery. 

The answer to this is that the doctrine of simili- 
tude only applies to cases where the genuine sig- 
nature or writing which the forger counterfeits is 
well known to the persons whom if is intended to 
defraud. 

If, for instance, the Mexicans had known that 
tickets issued by Henry E. Abbey always bore his 
personal signature written or lithographed, then it 
could not be said that a ticket bearing a printed 
signature was calculated to defraud them. 
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But there are no such facts in this case. 

Theatre tickets are not signed like promissory 
notes or bills of exchange, nor like bonds or certi- 
ficates of stock. No one looks for a signature 
upon them. 

All that 1s looked for is the name of the per. 
formance and its time and place. 

To such writings the doctrine of similitude can- 
not apply. 

The sole test 1s, were the tickets in such a form 
as that they were calculated to defraud. 

It is in evidence that the tickets had the form 
and appearance usual in tickets, issued for con- 
certs at the National Theater in the City of 


Bishop in his work on Criminal Law says as fol- 
lows: ~ 

‘* Among the subjects of forgery, however, are 
‘many writings not of a nature to be familiar to 
‘the public, or to the particular individual to be 
‘‘ defrauded. The rule of similitude cannot pre- 
‘vailastothem. An illustration of this proposi- 
‘* tion is where the forgery is of a fictitious name, 
‘in which case there can be no similitude, there 
‘“ being no original.” 


IT Bishop’s Cr. L., $$ 592, 598. 


‘* The subject of similitude depends on so many 
‘* considerations, that no general direction concern- 
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‘ing it can meet every possible case. But this 
‘‘ one suggestion will aid the practitioner, namely: 
‘* that the instrument must have an adaptation to 
‘‘ accomplish some legal wrong, and failing in this, 
‘‘ the false making is not forgery. If without this 
‘“similitude, it has this adaptation to perpetrate 
‘“‘the fraud, the same as with it, the similitude 
‘* cannot be regarded as important.” 
IT Bishop’s Cr. L., § 595. 


? 


Vv. 


Forgery in the treaty between the United States 
and Mexico must be understood to mean forgery 
at common law. 

This proposition was contended for by the appel- 
lant himself before the Commissioner and in the 
Court below, yet he now comes into this Court 
assigning as error the fact that the Mexican Penal 
Code offered in evidence was published in 1879, 
and that therefore the law of Mexico as to forgery 
in 1861, when the treaty went into effect, remains 
unproved. 

Article I. of the treaty, after enumerating the 
crimes for which fugitives may be surrendered, 
makes this express provision: ‘ f rovided, that 
this shall be done only when the fact of the com- 
mission of the crime shall be so established as that 


_ : 
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the laws of the country in which the fugitive or 
the person accused shall be found would justify 
his or her apprehension and commitment for trial 
if the crime had been there committed.”’ 

The meaning of this provision is very evident, 
and conclusively proves that in the present case 
the laws of thzs country, not the laws of Mexico, 
are to govern in determining whether or not the 
crime with which the appellant is charged is or is 
not forgery. | 

This provision is not peculiar to the treaty with 
Mexico; it is.to be found in most, if not all, the 
extradition treaties of the United States, and the 
very question now raised has been adjudicated in 
a number of English and Canadian cases. 

In the case of Trueman B. Smith, who was 
claimed from Canada by the United States in 1869 
upon the charge of having, in the State of Iowa, 
committed fergery, by forging, coining, counter- 
feiting and making spurious silver coin of the 
stamp and imitation of the silver coin of the 
United States, this was the principal question 
raised. 

Mr. Justice Wilson, in the course of his opinion, 
spoke as follows: ‘* This is unquestionably not 
forgery by the law here, nor from the evidence 
given can I assume it to be forgery according to 
the law of the State of lowa, or of the United 
States of America, if that would make any differ- 
ence. The statute declares that the offence 
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charged must be such as would, according 
to the law of this province, justify the 
apprehension and committal for trial of the person 
accused, if the crime had been committed here; so 
that, if not an offence of the character charged 
according to our law, the person is not to be ap- 
prehended, committed, or delivered over to the 
foreign State.” 

In re Smith, 4 Can. L. J., 118; and 


Be ee oD es Das. 3 
oo AMET. Lau Rev.. 14d, 


Victor Wideman, whose extradition was asked 
from England by France in 1866, on a charge of 
fraudulent bankruptcy, was arrested and commit 
ted, and upon being brought before the Court of 
Mueen’s Bench,.and the point being made that no 
proof had been given before the magistrate that 
the act charged constituted fraudulent bankruptcy 
under the French law, the Court (Cockburn, C. J/., 
Miller and Blackburn, J/J/.,) held that, as there 
could be no doubt of the nature of the acts charged, 
the strict proof that they constituted the crime of 
fraudulent bankruptcy by the French law was un- 
necessary. | 

Clarke's Treatise on Hatradition. 138. 
139. 

This case, it will be remembered, was so decided 
even in the absence of any such express provision 
on the subject as exists in the treaty between the 
United States and Mexico. 
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These decisions are confirmed and upheld by 
many others. 

In the case of Windsor, 6 Best & S. 527, Cock- 
burn, C. J., said: ‘*‘ We must take the term for- 
very in the extradition act (founded on the Wash- 
burton treaty). to mean that which by universal 
acceptation it is understood to mean, namely, the 
making or altering a writing so as to make the 
writing or alteration purport to be the act of 
another, which it was not.” 

see also, Lagraves Case, 14 Abb. Pr. 
IV. &.. Bac. 

ln re Tully, 20 Hed. Rep., S12. 

In re Eno, 30 Alb. Law Jour., 144. 


The appellee, it 1s true, proved upon the hearing 
that the acts of the prisoner in Mexico constituted 
the crime of forgery there. The following sections 

 — 


of the Mexican Penal Code were especially rehed 


on for this purpose: 
ARTICLE 701 OF THE PENAL CODE. 

The forgery of the seal of a private person, or 
of a seal. mark, stanip, or countersign of a com- 
niercial house, or: of a private banking or indus- 
trial establishment, shall be punished by major 
arrest, and by a fine of the second class. The 
same penalty shall be imposed upon him who uses 
said seals, marks, countersigns, or false stamps, 
upon him who employs the real ones on forged 


objects in order to make them pass as true. 
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ARTICLE 710 OF THE PENAL CODE. 

Section 1. The forgery of a document shall only 
be punished when it is committed in one of the 
following ways: first, by the placing of a false 
signature, even though this be imaginary, or 
changing one that is true 

Section 5. When the party who issues the docu. 
ment attributes to himself, or attributes to the 
person in whose name he makes it, a name, ora 
character, or a quality, or a circumstance, which 
they have not, and which may be necessary for 
the validity of the act. 


ARTICLE 711 OF THE PENAL CODE. 

[In order that the forgery of documents shall be 
punishable as such, it is necessary that the follow- 
ing circumstances shall concur: first, that it shall 
be committed fraudulently; second, that the 
forger shall propose to obtain some advantage for 
himself, 
some one, or to the public; third, that there shall 
result, or may result, damage to society, or to any 
individual, be it in his own property, or in his per 
son, or in his honor, or in his reputation; fourth, 
that the forger shall commit the forgery without 
the consent of the person to whom results or may 
result damage, or without the consent of the per- 
son in whose name the document is made. 


or for another, or to cause damage to 


The appellee, however, conceded that, that proof 
would not be sufficient unless the same acts 
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statutes ol the United States or official authority of the Di partment 


ot Government Is Compe tent evidenee LO prove the ALC Of persons 
therein enumerated, and if they find pi a census of the Indians 
and persons of mixed blood by the Department for its guidance was 
made and furnished officially by the sb rtment to Mr. Stark for 


his guidance in making oi “i such list is competent evi- 
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dence to prove the age of the son of Lag-gar-ash, George Washit 1 o'- 
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e court refused 
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such refusal the plalntiit then and there excepted. 
I} ] YT ft fia yt] , — ? ‘ va. t} ik T 4 r] ) 1 7 rur | » f, | 
He pialnelil fuUrLnel requested 1 lie court to lve ne jury the fol- 
} ° , ] - ] } j 
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loOwIne structions as set out at lines 205 to d2, Inclusive, Marked 
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ln the Case of [1 EGLER US. FAULKNER étadi.:; de 
{ ~ : re } 2 
tooo, 10 LINCOIN, Neb 


GENTLEMEN OF THE JuRY: The plaintiff has sued the defei 
Lo reeover the possi ssion of three hundred and LWenty acres of land— 
that is, eoenal of section 8, township 2, range 17, in Richardso1 
ecountv, Nebraska. 

Now, if the = piste is entitled to recover at all I think I ought to 
say LO you how that under no circumstances. can he recover 1n this 
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Action, as the testimony now stands, all of the land that was « laimed, 
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kor the reason hat the testimony Con elusively shows that one ol the 
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may be entitled to recover a part In your opinion. 
identity and the age of the individual describe 

in the patent is the principal one for consideration. I have been 
asked by the defendants to state to you the circumstances under 
ch this allotment was made to the half-breed Indians in question, 
and | think [ Cal) explain tl tha t SO that you may rel some little better 


unhnderstane lt)¢ than Vou have at the present Llme tTroin what nas 
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been said by counsel on the other side. In 1830 there was a treaty 
. eRe coe newer "GS CL AES LL, Tee es. PS 
hnade between se\ eral tripes oOo} [Indians KHnOWh as the I rairie au 
hy - h 2 4 ry vs OC < Ls - } or } | an? , ae p ‘ } y i. : 
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resented desired to make some provision fol Lune mixed pioods 
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Hneine to the several tribes, and they had a prov ision inserted b 


which the mixed-blood Indians belonging to these tribes were pro- 
' ‘vided for, and a section of land between the Nemahas running from 
’ the Little to the Great Nemaha ten miles wide on each side was set 

4 apart for the half-breeds of these several tribes who Joined in that 
treaty. Afterwards an act of Congress was passed that required it 

to be divided up among the half-breed Indians of the several! ee 
belonging thereto. The tribes named are the lowas, Yankton, Son- 
tees, the Omahas, and the Saxes, the Foxes, and the he ee 
Those are the Indians that are named there whose half-breeds and 
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mixed-bloods are entitled to Lyte 9 ve in the allotment on that 
particular reservation. An act of Congress was afterwards passed 
carrying luto effect the provisions of f this treaty and required the 
census to be taken under the supervision of the Indian Department 
of the Government, and when the names of the half-breeds were 
ascertained it was settled by the Interior Department as to what ones 
were entitled to receive the land; they were to receive not to exceed 
320 acres each. When the proper time came a commissioner was ap- 
pointed to take a census—that was Mr. Sh: arp—and he made his 
report, and his report was imperfect in several instances; some were 
left off and others were put on the census roll. A number of efforts 
were afterwards made and the names of some were placed on that 
list, and this one among a number that was left off. Testimony was 
taken and the names placed on the list; he was found entitled to land, 
and when the allotment was finally made by the agent Stark, who 
was appointed for that purpose, hee his particular Indian received 
his allotment the same as the others. That is the manner in which, 

the whole business was transacted and the way in which this 
O2 party became entitled to participate in the allotment, he being 

of the Iowa tribe of Indians, and that tribe being represented 
when treaty was made. George Washington, having been found to Be 
entitled to participate in the allotment, he havi ing some white blood in 
him, was placed upon that list, and in pursuance of the law and the 
regulation of the Department he received his land the same as the 
others. } 

The mixed-bloods of the Omahas were also entitled to participate ; 
hence, we see the name of one individual called George Washington, 
who was said to be an Iowa Indian—a son of Lag-gar-ash, and 
another Indian among the Omahas named George Washington is 
placed on the list, one belonging to one tribe and another to an- 
other. Can there be any doubt as to which Indian, or which half- 
breed, or which mixed-blood is the one that was intended to receive 
this land and which did receive it? 

I think that the testimony on both sides shows that George Wash- 
ington, the Iowa mixed-blood, was the one that was entitled to Te- 
ceive it and received the three hundred and twenty acres in Gontro- 
versy in this suit. 

Then the important question for you to determinate is as to tl. 
age of George Washington at the time of this allotment and th 
time of making the ¢ alleged transfer from him to Houston Nuckaly 
under whom this plaintiff claims. 

The plaintiff has asked me to give you several instructions#¢ 
think they are in the main correct, “yet I give them with one slighy 
modification. Now, at the time this conveyance was made W is 
said that George W ashington had no title to this land. That may, 
possibly be true, ti my judgment i is the other way. If a certificate 
of allotment was made to him—that is, some title, it is some 
evidence of title at any rate, and would be enough to 
put him in_ possession and enough to justify him in 
keeping everybody else out of possession, so that he had a 
right to the land when the allotment was made and conveyed 
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amounted also toa common law forgery in the 
United States. 

The question is, did the acts charged in the com- 
plaint and proved upon the hearing make out a 
prima facie case of a common law forgery? Upon 
this question we respectfully submit that there can 
be no doubt. 


S. MALLET-PREVOST, 
De Lancey NICOLL, 
Counsel for Mexican Government. 


APPENDIX. 


Opinion of Commissioner Lyman. 


The definition given by Bishop, in the latest edi- 
tion of his treatise on Criminal Law, Vol. 2, is as 
follows: ‘* Forgery is the fraudulent making of a 

‘false writing which, if genuine, would be ap- 

‘** parently of some legal efficacy.** And in the 


a 


first volume of the same work. Section 734. he savs 


that forgery Is indictable because it must tend to de- 
fraud individuals or the public. The question in 
this case, in the first place, is, whether we have a 
fraudulent making of a false writing. There are 
three charges in the complaint. First, that a fraud- 
ulent letter was written by the prisoner, addressed 
to the owner or manager of a theatre in the City of 
Mexico, in substance accrediting the prisoner as the 
legally authorized agent of Mr. Abbey to carry on 
arrangements for the olving of operatic concerts, 
the preliminaries to which had already been taken 
by Mr. Abbey. I understand that that charge is 
substantially abandoned. I should judge so from 


2 — y ) ) : 
the evidence submitted : for the renson that there is 
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arrival of the prisioner inthe City of Mewvie whiel 
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letter appears to have miscarried, and which it was 
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apparently the intention should have preceded his 


on 


arrival, and operated as an introduction of himselt 


ry ~ - ~ . 
The second charge IS that operatic tickets, that 1s, 
tickets for admission to operas to be oiven in the 


City of Mexico during a 


[Pe oe eS ia 
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by the engagement of the theatre to which the 
tickets referred, were issued withthe name of Henry 
EK. Abbey upon them. The third charge is that 
tickets for the same performances were issued with 
the name of Mareus R. Mayer upon them. 

The only evidence that has been introduced in this 
case which bears upon the question further than 
that referred to in the matter of the letter is the ev- 
idence pertaining to the second count, namely: that 
fraudulent tickets with Henry E. Abbey's name up- 
on them were issued: and with that charge solely 
we have to do. 

These tickets, it appears, are in print. There 1s no 
manuscript writing upon them. but there is, be 
sides the print, done in the printer's office, a stamp, 
in the form of a seal, containing the words ** Henry 
K. Abbey Company”; and the proof shows that 
this Stamp was used bv the prisioner, or in his pre- 


sence, which is the same thing, and impressed upon 
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these tickets as they appear in the Exhibit C refer- 
red to in the testimony. That this is a false writing 
so far as the body of the contract is concerned, al- 
thoughin print has been adjudicated by a number 
of authorities. Upon that point I assume there is 
no longer any reason to doubt, that these printed 
tickets are as much a false writing within the com- 
mon law definition of forgery as if the prisoner had 
written them with his own pen, without the interme- 
diary of the printer. 

It must appear that this writing, tha 
ticket, would, if genuine (that is, 1f it 
stamped by Mr. Abbey himself, or by his authority) 


t is, this 
had been 
be apparently of some legal efficacy, or tend to de- 
fraud individuals or the publie. 

The difficulty of the case hangs upon the applica- 
tion of this definition to both the contents of this 
writing apart from the signature and the signature 
itself. The difficulties attending the question of 
the contents of the ticket seem to me to have been 
disposed of, as a prima facie case, by the testimony 
given by the prosecution. Upon the face of it dis 
regarding the testimony of the witness given at the 
last meeting, who, as an expert, was questioned con- 
cerning the validity of contracts not expressing any 
legal consideration in the City of Mexico, and view 
ing the contract as it would be viewed in the courts 
of this country, or in any other courts practicing 
according to the rules of the common law, the ticket 


itself appears to have been of no legal efficacy be 


cause apart from the extraneous circumstances such 
as have;been proved in this case, it appears to be 
nothing more than a token, or a simple promise, 
without any consideration. But testimony has 
been adduced here which is ample to show that 
these tickets were actually sold, that money consid- 
erations passed, that bone fide holders by the thou- 
sands had them ; and it would seem, therefore, as if 
the question of a consideration were as effectively 
established as if the ticket itself expressed it. 
Moreover, it has also been proved that the theatre 
had been engaged by Mr. Abbey at the time desig- 
nated by these fraudulent tickets as the time when 
the concerts would be given, and a deposit made for 
the pavmont of the rent. So that the lesee of the 
theatre was, under all the ordinary obligations of a 
contract, bound to reserve the theatre for this ex- 
press purpose, had the tickets been genuine—and 
doubtless did so-—and therefore the circumstances 
apparently existed, which made it incumbent upon 
Mr. Abbey, if these tickets had been genuine, and 
the signature had been authorized, either to give the 
performance for which the money had been taken, 
or refund to the public the money which he had re- 
ceived, or had been paid. 

It has further been claimed that the prejudice of 
another’s right, which is spoken of in Blackstone 
as an element in the definition to constitute com. 
mon law forgery, is such prejudice as has been 
proved by the prosecution in this case, namely, that 
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the conduct of the prisoner had been such that the 
defrauded party Mr. Abbey, had been compelled to 
moderate the terms upon which admission to the 
genuine concerts, which were subsequently given, 
were placed, and that he was in various ways pre- 
judiced by reason of the conduct of this prisoner. 
Disregarding that consideration, however, it would 
seem as though this contract, if the signature to the 
contract is sufficiently represented in this seal upon 
the ticket, was such a contract as would make Mr. 
Abbey liable in damages to the extent at least of the 
amount that he had received for the tickets. I think 
all the authorities bearing upon the question of what 
constitutes legal efficacy are very plain toshow that 
this was a contract, as distinguished: from a mere 
token. 

In 8 Cox’s Criminal Cases will be found reported 
a case of forgery charged against a person who used 
the name of the proprietor of an article of baking 
powders, which were prepared and done up in bund- 
les, and stamped ‘ Borwick’s Original Baking 
Powder” &ec. The prisioner caused to be prepared 
spurious baking powders, and caused to be printed 
a number of packages with identically the same im- 
pression. He was indicted for forgery, and the 
Court held not forgery ; thatit was a case of obtain- 
ing the money under false pretenses. It is a very 
good case as illustrating the difference between a 
trade mark and a contract. The stamp upon the 
paper did not purport to be a contract; it simply 
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represented that the packages contained the same 
baking powders as the original Borwick powders. 

So in a leading case in this State, 9 Cowen, 775 In 
which the opinion IS given bv Mr. Justice Cowen, 
where a promise to pay in labor, couched in the 
form of a promissory note, the signature being 
forged, came before the Court, the Court held this 
could not be forgery, simply because, if true, the 
one who signed the note was not Nable, unless it ap 
peared that a consideration had been given; and 
that consideration not being Upon the face of the 
note, and not having been proved by extreneous cir 
cumstances, the instrument itself was simply nudum 
pactum, and void on that account. 

It seems to be clear, under the circumstances, of 
this case, that proof is ample to show that so far 
this was a valid contract-—that is, that if the stamp 
had been put upon it by Mr. Abbey, or by his au- 
thority, Mr. Abbey could be held upon it; that it 
was Clearly to his prejudice as well as tending to 
defraud both him and the public, and, therefore, 
within the definition of the common law as laid 
down by numerous authorities. 

But other elements are necessary to constitute a 
contract than simply the body of the contract. 
Manifestly, it must be signed in some way or other 
to make ita binding obligation. That any writing, 
simply containing astatement, without the name of 
some person appended or signed to it, or In some 


Way inserted in the document so as to make it ap- 


pear to be the statement of that person, can not be 
the subject of 2 forgery. 

We come now to what is necessary to constitute a 
signature to such a contract so that it may be the 
subject of a forgery. It must be plain that if the 
signature itself, being an original, could not bind 
the party, of course the eounterteit of that slgna- 
ture, or the forging of it, would not. Thatisa 
plain proposition. Now, then how will it be, if 
such a signature is appended as contains 1n itself 
the name of a person with intent to make the pub- 
lic believe that that person himself signed it, and 
couched In such language, or put in such form, 
that an ordinery person under the existing circum- 
stances shall beheve that that signature was append. 
ed by the person whose name is included in the sig- 
nature / This seems to me to be the test in this 
Case. 

[ think it is in Greenleaf, the second volumn, that 
We find, as b Arne pon this question ot legal efhe- 
acy, a statement which I will read. He says, See- 
tion 105, of Volume 3, that it must be such as is eal- 
culated to deceive. ‘It must appear that the in- 
‘strument onits face had such resemblance to the 
‘true instrument deseribed as to be calculated 
* TO deceive persons ot ordinary observation. 
‘though it might not deceive experts Or persons 
‘more than orndiarily acquainted with the sub- 
“ect. The want of such appearance on the face 


‘ of the paper can not he supphed by evidence of 


leclarations or representations made by the 


‘S party charged at the time when he uttered and 
‘* passed it as true. In other words, the paper 
the face of it, contain sucha rep- 
resentation that an ordinary person—not an expert 
that if the prisoner 1n this 


——FNhaV be deceived. SO 
of these tickets. had attended 


must of itself. on 


case, In disposing 
them with representa that that was the way 


that Mr. Abbey ordinarly signed his name, and on 


the strength of that the tickets had been taken, it 
would not help In the shohtest degree to make the 
case one of lorgery It would rather tend, if any- 
anything, to take from it the nature of forgery, 


and convert it into an ordinary case of obtaining 


money under false pretenses. The paper of itself 
*~« ‘ 4 


sionature that the ordinary 


must contain such a 
Abbey him. 


papers one might suppose that Henry E. 
or by his agent, signed it. And the same an- 


self. 
‘** But a mere mistKe. such as 


thor 20eS ON TO Say : 
‘a blunder in the spelling of a name, will aot 
make any difference, 1t being sufficient to con 
‘** ititute the erimme if a signed writine which is 


forged be intended to be taken as true, and 

‘* might so taken by ordinary persons.”’ 

The question then, is whether this such asigna- 
ture aS might he taken DV persons in the City ot 
Mexico of ordinary Intelligence as being tickets is- 
sued by Henry E. 
significant circumstance, to which 


bbey, or by his authority. A 
I call the atten- 
will allude to in 


tion of counsel in the argument, | 


this connection. It appears that the prospectus has 
appended a printed signature in the words ‘* The 
Company. It appears nowhere, if I am correct in 
mv recollection of the evidence (and if not, I hope 
counsel will correct me) that the words ‘*‘ Henry E. 
Abbey ** were used except upon these tickets. Coun- 
sel called my attention to the prospectus, in which 
the words ** Henry EK. Abbey Company ”’ appear, at 
the head of the prospectus, but snot purport ing tO 
be in the form of a slgnature. [ think I am right 
in saying that there is nothing in the evidence any- 
where that shows any signature with the words 
** Henry EK. Abbey” exceptin the ticket itself; and 
the question is whether any ordinary person, under 
such circumstances as have been deseribed in this 
case, would not have been deceived into concluding 
that Henry EK. Abbey had either stamped or author- 
ized to be stamped, his name upon these tickets. 

It seems from an examination of the authorities. 
that there must bea signature which in some man 
ner resembles the signature of an original. The de 
vree of this resemblance to constitute the erime of 
forgery is very difficult to determine. It seems to 
me that the eireumstances of each particular Case 
mav have to be called in requisition, or may be per- 
tinent, in determining what degree of likeness to 
the original the law requires. That an exact fac- 
simile of the handwriting is not necessary is plain. 

That it need not in any degree resemble the hand. 
writing of the original, I think, is plain. That it 


need not bein writing at all, but may be made by 


means OF an engraving, ora sterotvping process, or 
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In anv other manner, 18 plain. Whether in the or- 
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nary printing type, would not appear to pe so cieal 
upon the earher authorities. but authorities have 
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been cited here which would make it seem as though 
the charge of forgery or a signature might legallv 
lie where only tvpe were used. 

In a case reported 3 Gray, Mass., Commonwealth 
vs. Ray, a careful study of which I have made, it 
appears that the entire ticket was executed from a 
sterotype plate. It would seem from an examina 
tion of the case that the signature of the ticket, the 
name ‘‘D. L. Framer,’* purporting to be an imita- 
tion of his hand writing ; and the point was taken 
that there must be an actual writing of the signa- 
ture in order to constitute forgery. But the Court, 
both below and on appeal, and held that cireum- 
stances determined whether this were a requisite or 
not. The Court says: ** The course of business 
and the necessities for greater facilities for dispatch 
have induced to some extent the practice of hav ing 
contracts and other instruments wholly printed or 
engraved, even including the name of the party to 
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be bound Now, it would hardly seem that such 
shadowy distinction could be maintained by the 
courts as that counterfeit of the signature must at 
least exist. as that type must be used in script 

script type—instead of the ordinary type, in order 


to constitute a forgery And,in fact, an examina- 
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tion of all the authorities leads me _ to the conclu- 
sion that the distinction, after all, is the intent with 
which the signature is employed, and whether the 
means of employing it are such as would be likely 
under the circumstances to impose upon people of 
ordiuary intelligence. 

It could hardly be expected that such tickets as 
tickets for a season of concerts, to be given to a 
whole city, to be issued to the entire public, should 
be in writmg. Therefore, when it is once conceded, 
(as we all Know, it is the practice—and under the 
circumstances it could hardly be otherwise,) that 
the tickets should be all in print, 1t would hardly 
seem that the distinction should rest upon the hand- 
writing—whether the handwriting is attempted to 
be imitated on the ticket by means of lithograph, 
or otherwise, or whether simply type are employed. 

[ cannot come to any other conclusion in this 
case than that the distinction les, after all, in the 
intent with which the name is used, and that cir- 
cumstances must determine whether there was a 
likelihood that the public, to whom the tickets in 
this case were disposed of, would be deceived by 
the kind of signature emploved. 

It seems to me that it was clearly the intent of the 
prisoner, thus far,&s the testimony shows, to lead 
the public of Mexico to the conelusion that Henry 
Kk. Abbey, whose name is printed upon this ticket 
in the form of a seal, giving it the appearance of a 


signature, either himself personally, or through his 


ft} 


duly authorized agent, stamped the tickets for the 
purpose of disposing of them to the public: that 
otherwise he would not have employed the words 
‘‘ Henry E. Abbey “ as he did; that he would not 
have employed a different colored ink-for that pur- — 
pose, as he appears to have done; and, in fact, that 
he would not have labored so assidously to convey 
by every means within his power to the public the 
impression that Henry EK. Abbey had authorized 
these tickets,at the same time carefully guarding 
against using a similitude or a counterfeit of Henry 
K.. Abbey’s slgnature, 

Under the circumstances, the qustion arises what 
is the duty of a magistrate, with such impression 
as to what constitutes forgery, to do, sitting to ad- 
minister the law, so far as the Revised Statutes have 


appointed him so to do. relating LO extradition. 


Being of the opinion, as [| am, that a prima 
facie case has been made out, and that there is 
reasonable ground to believe that the offence charg 
ed constitutes forgery wtihin the definition of the 
common law, so far as the authorities throw any 
light upon the requisites going to constitute that 
offence, it seems to me my duty-to deny the motion 
made by the defendant, and put him upon his proof 
of the facts in the case—having @n view always the 
fact that the prisoner has -his remedy, not. alone in 
defending himself in the courts of the-country to 

<> 


which he is remitted. but has his remedy here in the 


place of his prelimilary examination, and particu- 


ay 


6] 


lary in such a case as this, where, it seems to me, 
the case is likely to. turn upon questions of legal 
construction, rather than upon questions of fact. 
These questions of legal constructions are not con- 
clusively determined by the commissioner, but are 
within the province of the Court upon an appeal 
taken in the usual form of a writ of habeus corpus 
to determine. I not only think it is my duty to 
deny the motion of the prisoner’s counsel, but I am 
clearly of the opinion that I should not discharge 
my duty under such circumstances if I discharge 
him. 


; 
: 
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938: Clason v. Bailey. 


Opinion of Judge Lacombe. 


The first proof raised by the relator is that the 


theatre ticket which is the subject of the charge 
was wholly printed and not written: 
Counsel cites from Blackstone. Bisho yp, Kast and 


Russell definition of the crime of forgery at com- 


mon law which describe it as the false making, &e. 
of a writing or a written instrument. It was ele- 
mentary iaw, however, long before Blackstone’s day 
that printing is writing in the legal sense of the 
term and an instrument the words of which are 
printed either wholly or in partis equally valid with 
an instrument written by a pen. Signature by im- 
pression from a stamp was no doubt infrequent 
when its use by Mr. Crawford, Secretary of the 
Treasury, was approved, but the necessity of modern 
business have made it a common practice and of its 


validity under the common law there can be no 


doubt. Vide law Dictionaries of Burrill and Ab 
bott under word ‘*‘ writing’’!: 2. Black. Com. 297: 


opinions of Attorney General, 670; Sanders v., 
Jackson, 3 Rep., 180; Same v. Same, 2 Bos. & P. 


ed 


: Johns.. 400 : Henshaw y. 
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ll. The relator next contends that forgery at com- 
mon law cannot be predicted of such a ticket as this 
because it did not contain a contract; there was no 


eonsideration expressed in it. nor did it contain any 


The very definitions, however, which he cites 
under his first point speak of the written instru- 
ment as one which ‘‘if genuine might apparently 
be of legal efficacy, or the foundation of a legal lia- 
bility ’-—-or by which another may be prejudiced.”’ 
[It is not necessary that the subject of forgery be 
shown to bea complete executory contract expres- 
sing a consideration. lustrments of evidence by 
which a contract 1s proved may be forged just as 
well as the contract itself if wholly expressed in 
writing. (See Opinionof Judge Brown in this Cir- 
cuit Ju re extradition of Tully, 20 Fed. Rep., 812). 

There is a line of authorities, many of which are 
cited by the relator whih hold that where the forg- 
ed instrument purports to be a contract and is void 
on its face, it is not the subject of forgery. Thus 
in Aing v. Jones, 1 Leach’s Crown Law, the bogus 
bank note was void on its face, it would not have 
been abank note if genuine and no outside testi- 
d have made itsuch. In &. S. Mitchell 


mony cou 


Foster's C. C., 119, the forged order was held not to 


be an order within the term of the special statute 


under which the prisoner was indicted. Here. as 
} 


. 
; 


relator contends. the Case muUSI be decided by the 
rules of the common law. In Rex v. Pateman Rus 
sel & R. C. C. Res.. 453, the bogus instrument was 
unsigned and therefore if genuine did not purport 
to be a promissory note. In Aing v. Moffatt, | 
Leach. Cr. Law, 431, the bill of exchange if real 
would not have been valid because it failed to com. 
ply with statutory requirements, no evidence could 
make it valid. In Queen v. Closs, 1 Dearsly & Bell 
C. C., 460, the court merely held that a picture was 
not a document or writing. In the matter of Chas. 
Windsor, 10 Cox. C. C.. 121. the prisoner was dis 
charged because the false entries which he made 
did not purport to be made by another. In Prop/e 
». Savage, ON. Y. Crim. Rep., 543, where defendant 
was charged with forging and altering a pawn 
ticket, the conviction was reversed because the Dis 
trict Attorney and the court were apparently satis 
fied with the soundness of the contention of prison- 
er’s counsel that by the Penal Code of New York. 
under which thetrial was had, the definition of forg 
ery is much narrower thanatcommon law. In Peo 
ple v. Martin, (N. ¥. Sup Ct. .885 MS.) the rail 
road bonds were nnsigned, and the same was 1D 
People v. Cunningham, 4 Hun, 457. In People ov. 
Fitch, 1 Wond., 198, the prisoner altered the date 
of an order drawn by him, accepted paid and there- 
tofore returned him. In Peoplev. Wilson, 6 John.. 
320, the bank note being less than $1. its circulation 


was forbidden DV Statute. In People r. Harrison. 


S barb... 060. the acknowledgement Was defective on 
its face. In People vo. Mann, 75 N. Y., 484, the 


prisoner, a2 county Treasurer, signed his own name 


to the obligation: conviction was reversed because 
the instrument did not pnrport to be the act of an- 
other, it was false assumption of authority not for- 
very. [It is moreover well settled Dy authority that 


where Bile forged instrument 1s nol void on its face. 


tit only incomplete or uncertain, extrinsic evidence 
may be introduced showing its validity. Such an 
incomplete instrument may be the subject of forgery. 
There is nothing upon the face of these tickets 
which proclaims them void. They arein the usual 
form of such instruments which do not ordinarily 
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In addition to the numerous authorities in sup- 
ort of these propositions cited in the complaint’s 
| be sufficient to refer to People v 
STear ns. 21 Wond.. YY: (Common wealth wv. A yer, S 
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The relator contends that the documentary evi- 
dence admitted was not accompanied by a certificate 
of the principal diplomatic or consular officer of the 
United States resident in Mexico, stating clearly 
that it is properly and legally authenticated, so as 
to entitle it to be received in evidence in support ot 
the same criminal charge by the tribunals of Mexico. 

The certificates are undoubtedly defective, but 
Judge Blatchford 7n rv Fowler, 18 Blateh., 437, held 
that authentication may be made by oral proof given 
here. (See also 7/2 re MePhun, 30 Fed. Rep.,57, In 
re Wadge, 15 Led. Rep., 865, 16 Id., 333). The ev- 
idence in support of the certificates in this case 
which was given by the witness Alas was under the 
rnles laid down in these cases competent and 
sufficient. 

KK. HENRY LACOMBE. 


April 9. 1888. 
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the public domain of the United States. 

Ill. That on the 2d day of July, 1883, the defendants wrongful 
entered upon the same and ousted the plaintiff, claiming the same 
as the Tempest lode, and that defendants have ever since nitherto 
wrongfully withheld the possession of the said premises from the 
plaintiff, to its damage in the sum of one thousand dollars. 

Wherefore plaintiff prays judgment against the defendants— 

1. For the recovery of the possession of said Silver Gate tunnel, 
site tunnel, dump, and appurtenances. 
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2 THE GLACIER MOUNTAIN SILVER MINING CO. VS. 
2. For the sum of one thousand dollars damages for the wrong- 
ful withholding thereof. 
o. For costs of suit. 
(Signed) M. B. CARPENTER, 


y ttorney tor Plaintiff. 


LT. S.. district of Col- 
J. Frank 


ward F. 


3 Endorsed: 1256. Cuireuit court of the 
: } i. +] . [ . \eleraw | . — o 1@ 
orado. The Glacier Mountain Silver Mining Co. vs. 
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\ illis et als. ( omplalnt. Hiled Jul- ] ke i ) (Signed) hi 


Bishop, clerk. M. B. Carpenter, att’ iff. 
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4 UNITED STATES OF AMERICA, | . 
histrict of ¢ olorado, j 


. + . rN : i , ' ’ ‘4 i Pa . : ie ” : * ia _ 
In the Circuit Court of the [ nited states Io] the District of ¢ ‘olorado 


THe GLACIER MOUNTAIN SILVER MINING Company, Plaintiff, 
VETSUS 


J. FRANK WILLIS, CHARLES BuckKLAND, and DonaLp M. FROTHING- 
HAM, Defendants. 


A 


Complaint. Filed in the clerk’s office this eleventh day of July, A. 
D. 1883. 


The President of the United States of America to the above-named 
defendants, Greeting: 

You and each of you are hereby notified that an action has been 
brought in said court by the above-named plaintiff against vou as 
defendants to recover the possession of certain specific real property 
situate in Snake River mining district, Summit county, State of Colo- 
rado, to wit, the Silver Gate tuunel, site tunnel, dump and appurte- 
nances, together with the sum of $1,000.00 damages for the wrong ful 
withholding of said premises and for the costs of this suit, as more 
fully set forth and described in the complaint filed herein and to 
which reference is here made. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on you, 
if such service shall be made within the county of Arapahoe; other- 
wise within forty days from the day of service, and if you fail so to 
do the said plaintiff will take judgment against you by default, ac- 
cording to the prayer of the said complainant, and will apply to the 
court for the relief demanded therein. Ses 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this eleventh day of 


ret 


J. FRANK WILLIS ET AL. 3 


July, A. D. 1883, and of the Independence of the United States the 
108th year. 
[Se al ( ircuit Court U. S. 
(Signed) EDWARD F. BISHOP, Clerk, 
By : ] lepuly Clerk. 


yndorsed: Gen. No. 1256. Circuit court of the United States 
for the district of ‘olorado. The Glacier Mountain Silver Min- 
ing Co., plaintiff. versus J. F rer Wi lis et al., defendants. Summons. 
Miled this 25th da’ Oct., A. D. 1883 Se ag ) Edward F. Bishop, 
clerk, by F. W. ‘Tupper, de ep uty cle rk. M.B. Carpenter, of Denver, 
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attorney AU 1 plalntili. 
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Proof OF WeTVviCe. 


UNITED STATES OF AMERICA, | _ 

District of ( olorado, rf ™? 

Avuaust 28, A. D. 1888. 
[ hereby certify that I received the within writ on the 13 day of 
July, A. D. 18838, and that I have personally served the same upon 
the said defendant, J. Frank Willis, by delivering to J. Frank Willis 
personally a true copy of the within writ at the day and time as 
follows: As to J. Frank Willis, at Denver, county of Arapahoe, on 
the 14 day of July, A. D. 1883. This writ therefore returned partly 
execute dd, as the law directs, this 25th day of October, A. D. 1888. 
(Signed) WALTER A. SMITH, Marshal, 
By ELMER LUESLEY, 
Special De puly Marshal. 


Marshal l’s fees: 


service, 1 def’t tS, al $2.0 ee TM Rar en NN are nT EL one 22 OO 
Mileage, 2 6, ab Ge. Gite -ON1Y ...K «nc pnd cc nnemnia dace 12 
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Paid by M. B. Carpenter. 


Attached Proof of Se rv2ce. 


UNITED STATES OF. AMERICA, | 
° ° ’ PSS. 
District of Colorado, J 


DENVER, October 2dth, A. D. 1883. 

I hereby certify that I received the within attached writ on the 
26th day of August, A. D. 1883, and that I have personally served 
the same upon the said defendant, Charles Buckland, at Denver, 
Arapahoe county, Colorado, October 17th, A. D. 1883; as to Donald 
M. Frothingham, not found in my district. 

(Signed) : WALTER A. SMITH, Marshal, 
JOHN W. BELCHER, 
Deputy Marshal. 
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Marshal’s fees : 
al ae 00 
Travel, Denver to Montezuma, 131 m’s, at 6c.,going only_-_-__ 7 86 


$9 86 


Paid by M. B. Carpenter 


6 Demurrer to Compla int. 


And afterwards and on, to wit, the 25th day of July, A. D. 1883, 
3, by Frank Hardenbrook, 


came the said defendant. J. Frank Willis 
id court and in said cause his de- 


Esq., his attorney, and filed in said 
; } } : a ] e? 7 oy 3 i | . ~ ¢ . ] } . . hale ® i — . a a) 
murrer to the complaint nereln, and Lne said demurrer 1S 1n words 


and figures as follows, to wit: 


UNITED STATES OF AMERICA, 1 
District of Colorado, } 


In the Circuit Court of the United States for the District of Colorado. 


THE GLACIER MountvAIN SILVER MINING Company, Plaintiff, 
v8. 
J. FRANK WILLIS, CHARLES BUCKLAND,.and DonaLp M. FROTHING- 
HAM, Defendants. 

The above-named J. Frank Willis, appearing individually in his 
own behalf, by James R. Hammond and Frank M. Hardenbrook, his 
attorneys, demurs to the complaint of the plaintiff herein, and for 

Ist. That the said complaint is ambiguous, unintelligible, and 

uncertain. 
7 2d. That the said complaint does not state facts sufficient 


7 


to cunstitute a cause of action. 
(Signed) J. FRANK WILLIS, 
By JAS. R. HAMMOND, anp 
FRANK M. HARDENBROOK, 
His Att’ys. 


Endorsed: 1256. In the United States circuit court. The Gla- 
cier Mountain Silver Mining Company vs. J. Frank Willis et al. 
Separate demurrer of J. Frank Willis. Filed Jul- 25,1883. (Signed) 
Edward F. Bishop, clerk. James R. Hammond and Frank M. 


a i a, 


J. FRANK WILLIS ET AL. vo 


Demurrer of All Def’ts to Complaint. 


And afterwards and on, to wit, the 3rd day of August, A. D. 1883, 
came the said defendants, by Frank M. Hardenbrook, Esq., their 
attorney, and filed in said court and in said cause their demurrer to 
the complaint herein, and said demurrer is in words and figures as 
follows, to wit: 


UniTEpD STATES OF AMERICA, | | 


Oo « 
~ Od . 


District of Colorado. J 
In the Circuit Court of the United States in and for the District 
Aforesaid. 
§ THE GLACIER MOUNTAIN SILVER MINING CoMPANY, Plain- 
tiff, 
vs. 


J. FRANK WILLIS, CHARLES BUCKLAND, and DONALD M. FROTHING- 
HAM, Defendants. 


‘The above-named defendants demur to the complaint of the said 
plaintiffs, and for cause of demurrer allege— 

ist. That said complaint does not state facts sufficient to consti- 
tute a cause of action. | 

2d. That said complaint is ambiguous, unintelligible, and uncer- 
tain in this, that 1t appears “that on the Ist of July, 1883, and ever 
since hitherto the plaintiff was and is the owner and in the actual 
possession ” of the property sought to be recovered; and it further 
appears that from the 2d day of July, 1883, the defendants have 
been in the possession of the property sought to be recovered. 

That it appears by said complaint that the property sought to be 
recovered is real property, but such property is not described by 
legal subdivisions or by its meet-s and bounds. : 

That the rights appurtenant and lode connected with said Silver 
Gate tunnel are not mentioned nor described. 

(Signed) JAMES R. HAMMOND anp 
FRANK M. HARDENBROOK, 


Att’ys for Def ’ts. 


i) Endorsed: No. 1256. Circuit court of the United States, 

district of Colorado. The Glacier Mountain Silver Mining 
Co. vs. J. Frank Willis. Demurrerto complaint. Filed Aug. 3, 18883. 
(Signed) Edward F. Bishop, clerk. Jas. R. Hammond, Frank M. 
Hardenbrook, att’ys for def’ts. 
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Order. Demurrer to Complaint Sustained. 


And afterwards and on, to wit, the 21st day of August, A. D. 
1883, the same being in vacation preceding the October term, A. D. 
1883, of said court, at chambers, before the Honorable Moses Hallett, 
district judge, the following proceeding was had and entered of 
record in said court and in said cause, to wit: 


THE GLACIER MountTAIN SILVER MINING COMPANY ) 
: : : pine Sar | 1056. 
J. FRANK WILLIS, CHARLES BUCKLAND, and Donatp M. 
FROTHINGHAM. 


For possession of specific reali property and for damages. 


This day this cause came on to be heard on the demurrer of the 
defendants to ore plaintiff's —— Mr. Hardenbrook appearing 
for def’ts and Mr. Carpenter for plaintiff. 
10 And Sienna it is considered by the court that the said 
complaint is not sufficient in law to be answered unto, and 
the said demurrer is sustained ; and on motion of said plaintiff time 
for twenty days from this day is allowed for amending said com- 
plaint. 


Amended Complaint. 


And afterwards and on, to wit, the 8th day of September, A. D. 
1883, came the said plaintiff, by M. B. Carpenter, Esq., ils attorney, 
and filed in said court and in said cause its amended complaint, 
and said amended complaint is in words and figures as follows, to wit: 


In the Circuit Court of the U. S. 


UniITED STATES OF AMERICA, 
District of Colorado, Bs 


THE GLACIER MountTAIN SinverR Mrnrna Company, Plaintiff, 
US. 


J. FRANK WILLIS, CHARLES BUCKLAND, and Donatp M. FRoTHING- 
HAM, Defendants. 


The plaintiff, by leave of court first had and obtained, present- this 
its amended complaint, and, complaining of the defendants, alleges— 
I. That it is a corporation organized and existing under the laws 
of the State of -Ohio and is a citizen of the State of Ohio; 
11. that the defendants are and each of them isa citizen of the 
State of Colorado, and that the property in controversy in 

this suit exceeds the value of five hundred dollars. 
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II. That on the first day of July, 1883, and ever since hitherto, 
the plaintiff was and is the owner and in actual occupation of the 
Silver Gate tunnel and tunnel site, situate at the base of Glacier 
Mountain, commencing near the base of said mountain east of Bear 
creek and running southeast and parallel with Coley tunnel through 
said mountain five thousand feet from the mouth or starting point 
of said tunnel at a stake marked and in or at the mouth of said 
Silver Gate tunnel and two hundred and fifty feet northeast and 
two hundred and fifty feet southwest from said stake or tunnel to 
its termination. Said tunnel site is situate on Glacier Mountain, in 
Snake River mining district, county of Summit and State of Colo- 
rado, and is five thousand feet in length by five hundred feet in 
width, and was located June 21st, 1869, by Joseph Coley and Ge orge 
C. Reeves, both citizens of the United States, and embraced a tunnel l, 
dump, and rights thereto appurtenant and all lodes therewith con- 
nected or intersected by said tunnel; that it claims the right to 
occupy and possess the said premises by virtue of full compliance 
with the local, State, and congressional laws, and by actual prior 


_ 


‘possession as a tunnel claim located on the public domain of the 


United States. 
12 Iit. That on the 2nd day of July, 1883, the defendants 
wrongfully entered upon said premises and wrongfully ousted 
the plaintiff therefrom, claiming the same as the ‘Tempest lode and 
War Eagle tunnel, and that defendants have ever since hitherto 
wrongfully withheld the possession of the said premises from the 
plaintiff, to its damage in the sum of one thousand dollars. 
Wherefore pl: untiff demands judgment against the defendants— 
1. For the recovery of the possession of said Silver Gate tunnel, 
site, dump, and appurtenances 
2. For the sum of one thousand dollars damages for the wrongful 
thholding thereof. 
For costs of suit. 
(Signed) M. B. CARPENTER, 
Attorney jor Plaintiff. 


I heredy accept service of copy of above-amended complaint this 
7th day of September, A. D. 1888. 
(Signed) FRANK M. HARDENBROOK, 
‘Attorney for Defendant. 


Endorsed: 1256. Circuit court of the U. S., — ‘t of Colorado. 
Glacier Mountain Silver Mining Company vs. J. Frank Willis e¢ als. 
Amended complaint. Filed Sep. 8, 1883. (Signed) Edward Ff. 
Bishop, clerk. M. B. Carpenter, for plaintiff. 


13 Demurrer to Amended Complaint. 


And afterwards and on, to wit, the 8th day of September, A. D. 
1583, came the said defendants, by F. M. Hardenbrook, Esq., their 
attorney, and filed in said court and in said cause their demurrer to 
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the amended complaint herein, and said demurrer is in words and 
figures as foll ows, to wit: 


Unitep StraTes oF AMERICA, | _ 
District of Colorado, j 


In the Circuit Court of the United States. 


THE GLACIER MountTaAIN SILveR MintnG Company, Plaintiff, 
T , _— y . TOY . ry TY nan r 2 
J. FRANK WILLIS, CHARLES BucKLAND, and Donatp M. FROTHING- 
HAM, Defendants. 

Fhe above-named defendants demur to the amended complaint of 
the plaintiff, and for cause of demurrer aylepe— 

Ist. That said amended complaint is ambiguous, unintelligib 
and uncertain, in this, that said amended complaint ‘alleges that on 
the Ist day of July, A. D. 1883, and ever since hitherto, the plaintiff 
was and is in the actual occupation =a the property sought to be 


] 
ie 
= © 


recovered by this action, and furth hap x that on the 2d 
14 day of July, A. D. 1883, and ever » hitherto, the defend- 
ants have withheld the possession of. avi premises from the 


plaintiff. 

26. That said amended complaint does not state facts suffi- 

ent to constitute a cause of action,in this, that the property sought 
to be recovered by this action is not described by legal subdivisions 
or by its metes and bounds and bounds; that the rights appurtenant 
o said Silver Gate tunnel and tunnel site, and for which a recovery 
s asked by the plaintiff against these defendants, are not mentioned 
and described: that the lode therewith en aiae or intersected by 
said tunnel, and for which a recovery is asked by the plaintiff 
against these defendants, are not mentioned nor described. 

That said amended complaint does not show any seers subsisting 
pre-emption or location of the said property sought to be recov erd 
in this action or any part of it. 

That the claim of the plaintiff to a strip of ground 5,000 feet by 
500 as a tunnel site is unwarranted and unprecedented, and is not 
now or at any time prior hereto authorized by any local, State, o1 
congressional law. 

(Signed) FRANK M. HARDENBROOK anpb 
JAS. R. HAMMOND, 
Att’'ys for Def’ts. 


I ae oe ae 


I accept service of copy of above demurrer this 8th day of Sept., 
1883. 
(Signed) M. B. CARPENTER, 
Ait’y for PU Ff. 


15 Endorsed: 1256. In U.S. circuit court. Glacier M’t’n Sil- 

ver M. Co. vs. J. Frank Willis e¢ als. Demurrer to amended 
complaint. Filed Sep. 8, 1883. (Signed) Edward F. Bishop, clerk. 
Frank M. Hardenbrook & Jas. R. Hammond, att’ys for def’ts. 


A L o 
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Second z 


And afterwards and on, to wit, the 26th day of November, A. D. 
18838, came again the said plaintiff, by M. b. Carpenter, Ksq., its at- 
torney, — filed in said court and in said cause its second amended 
complaint, and said second amended sama is in words and fig- 
ures as follows, to wit: 


UNITED STATES OF AMERICA, ( a 
Distriet of Colorado, j me 


In the Cireuit Court 
THE GLACIER Miciaraibiants SILVER Minrtna Company, Plaintiff, 
vs. 


J. FRANK WILLIS, CHARLES BUCKLAND, and DoNALD FRoOTHING- 


HAM, Defendant. 


— 
es 
(ome oe 


‘or second amended complaint the plaintiff complains and 

alleges that it 1s a corporation organized and existing under 
the laws of the State of Ohio and is a citizen of the State of Ohio: 
that the defendants are and each of them is a citizen of the State of 
Colorado, and that the property in controversy exceeds the value 
of $500. 

Plaintiff further alleges that on the 21st day of June, 1865, one 
Joseph Coley and one George UC. Reeves, each bein 19 citizens of the 
United States, went upon the public domain of the United States 
theretofore wholly unoccupied and unclaimed and loca‘ ms on said 
day a tunnel and tunnel site at the base of Glacier Mo ntain, in 
Snake River mining district, county of Summit, State of | ‘ol rado. 

That afterwards and on the same day they marked the bounda- 
ries of their said location and commenced to run a tunnel into said 
Glacier Mountain, and after fully complying with the laws of the 
United States, the laws of the State of Colorado, and the local rules 
and regulations of the said Snake River mining district, they caused 
to be made out and recorded in the recorder’s office of the county of 
Summit aforesaid a location certificate of said tunnel claim, which 
said certificate described the location and boundaries of said tunnel 
claim. 

That from the day of said location until the ouster hereinafter set 
forth the said locators of said tunnel claim and their grantees re- 


mained continuously in possession of said tunnel claim, work- 
17 ing and mining thereon, and have expended thereon more 


than the sum of $5,000. 

That the plaintiff is the owner of the said tunnel claim above de- 
scribed by location aud purchase, and is now entitled to the quiet 
- and peaceable and exclusive possession thereof by virtue of a full 
compliance on its part and on the part of its grantors with the laws, 


2—166 
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rules, and customs above set forth; that the plaintiff and its grant- 
ors have been in the peaceable and undisputed possession of said 
tunnel claim, by virtue of such location, occupation, pre-emption, 
and record, for more than five years prior to the ouster hereinafter 
complained of. 

That pla untiff and its grantors, for more than five consecutive 
years prior to the acts of the defendants hereinafter me ntioned, paid 
ail taxes legally or otherwise assessed upon sai id tunnel claim, and 
have worked and mined the same from s sald 21st t day of June. 1865, 
up to the time of the acts of the defendants hereinafter set forth. 
That the said tunnel claim so located embraces many valuable 
ae or velns which have been disco\ ered, worked, and mined by 

» pli i] ntiff ans its Orantors. 
oT hat the said tunnel claim was by it- locators named the Silver 
Gate tunnel claim, and is described more fully as follows: Com- 

mencing at the base of said Glacier Mountain east of Bear 

18 cre ek and running southeast and parallel with Coley tunnel 

through said mou sistas five thousand feet from the mouth or 

starting point of said tunnel ata stake marked and in or at the 

mouth of said Silver Gate tunnel, and two hundred and fifty feet 

northeast a nd two hundred and fifty feet southwest from said stake 
>tunnel to its termin en. 


"Said tunnel site is situate on peng ier Mount in Snake River 
mining district, county ‘a Summit and State of <bictate, and is 
five thousand feet in length by ‘Ree. hundred feet in width. 


ful possession ot sald tunnel claim and every part the reol the da Ce- 
fendants, wrongfully and without right and without consent of the 
plaintiff, to wit, on or about the 2nd day of Julv, 1883, entered 
| 


Plaintiff further ates that while it was in the quiet and peace- 


3 


ipon the premises and into said tunnel so run by plaintiff and its 
grautors on said claim, and wrongfully and unlawfully ousted the 
laintiff therefrom, claiming the said tunnel as the War Eagle. 

T hat on or about said last-mentioned date the defendants, without 
right, made a pretended location of a lode claim across said tunnel 
1 within said tunnel claim, and therein wrong ully ousted the 
tiff therefrom, claiming that they had Ticsadeeed a lode which 

th ley called the Tem pest lode. 

19 That the defendants have ever since hitherto unlawfully 
and wrongfully withheld the possession of the said premises 
and tu anel claim from the plaintiff, to its damage in the sum of 

Wherefore plaintiff demands judgment against the defendants— 

1. For the recovery of the possession of said Silver Gate tunnel, 
tunnel site, and claim. 

2. For the sum of $1,000 damages for the wrongful withholding 
t] 1ereof. 

3. For costs of suit. 
(Signed) M. B. CARPENTER, 
Attorney for Plaintiff. 


—_ 


i> 
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Service accepted this 24th day of November, A. D. 1883. 
(Sioned) FRANK M. HARDENBROOK, 
Att’y for Def’ts. 
Endorsed : 1256. Circuit court of the U. S., district of Col- 
orado. Glacier M’t’n Silver Mining Company vs. J. Frank Willis, 
et als, 2d amended complaint. Filed Nov. 26,1883. (Signed) Ed- 
ward F. Bishop, clerk. M. B. Carpenter, attorney for plaintiff. 


Demurrer to Second Amended Complaint. 


20 And afterwards and on, to wit, the 27th day of November, 
A. D. 1888, came again the said defendants, by their attorney 
aforesaid, and filed in said courtand in said cause their demurrer to 
the second amended complaint heretofore filed herein, and the said 
demurrer is in words and figures as follows, to wit: 
UNITED Stat AMERICA, |... 
District nr ( sie a seers 
In the Cireuit Court of the United States in and for the District of 
Colorado. 


THE GLACIER MOUNTAIN SILVER MINING CoMPANY, Plaintiff, 
Us. 


J. FRANK WILLIS, CHARLES BUCKLAND, and DonALD M. FROTHING- 
HAM, Defendants. 


The above-named defendants demur to the second amended com- 
plaint of the said plaintiff, and for cause of demurrer allege that 
said complaint does not state facts suthcient to constitute a cause of 
action. In this: 

First. That the prope rty sought to be recovered in this action is 
not described by its legal sub: livisions nor by its metes and bounds. 

Second. That the lodes alleged to be saci tab within the said 
tunnel-site location, and for which a recovery is asked by the said 
plaintiff, are not mentioned nor de ibed, nor any location 
21 of them or any of them alleged. 

Third. That said complaint does not show any v: alid and 
legal subsisting pre-emption or location of said Silver Gate tunnel 
site. 

Fourth. That the claim of the said plaintiff to a » of ground 
5,000 feet in length by 500 feet in width as a tunnel site is unwar- 
ranted and unprecedented and was not at the date of said pretended 
location nor at any time subsequent thereto authoriz ed by any local, 


‘ly 


State, or congressional law. Wherefore the re eR pray judg- 


ment. 
(S’g’d) FRANK M. HARDENBROOK 
Att'y for Def’ts. 


Copy delivered to Carpenter this 27th day of November, 1883. 
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Kndorsed: 1256. In the United States circuit court. Glacier 
Mountain Silver Mining Co. vs. J. Frank Willis et als. Demurrer to 
} 


second amended complaint. Filed Nov. 27, 1883. (S’g’d) Edward 
F’. Bishop, clerk. Frank M. Hardenbrook, att’y for def’ts. 
,¥ Order. Demurrer to Second Amended Complaint Sustained. 


y } . x : 
’ if 74 A } ; 3 4 '<?> 
( YIN Patil Dismissed. 


And afterwards and on, to wit, the 38d day of December, A. D. 
1883, the same being one of the regular juridical days of the October 
term, A. D. 1883, of said court—present, the Honorable Moses Hallett, 
district judge—the following further proceeding was had and entered 


of record in said court and in said cause, to wit: 


THE GLACIER MOUNTAIN SILVER MINING COMPANY 
J. FRANK WILLIS, CHARLES BucKLAND, and Donatp M. FrRotsa- 


INGHAM. 
Action for possession of specific reai property and for damages. 


At this day comes the said plaintiff, by M. B. Carpenter, Esq., its 
attorney, and the said defendants, by I. M. Hardenbrook, Esq., their 
attorney, also come. 

And the demurrer of the said defendants to the second amended 
complaint herein having heretofore come on to be heard and having 
been argued by counsel, and the court being now sufficiently ad- 
rised in the premises, it seemeth to the court here that the said 
complaint as amended is not sufficient in law for the said defendant- 
to answer unto. 

Wherefore, on motion of the said plaintiff, it is considered by the 
court that this cause be dismissed ; that the said defendants go hence 
hereof without day and have and recover of and from the said plain- 
tiff their costs by them in this behalf laid out and expended, to be 
taxed, and have execution therefor. 


Bond on Writ of Error. 


And afterwards and on, to wit, the 18th day of January, A. D. 

1884, came again the said plaintiff and filed in said court and in 

said cause its bond and sued out of said court a writ of error and 

23 citation to the Supreme Court of the United States, and the 
said bond is In words and figures as follows, to wit: 


24 Bond in appeal or error, United States court, Colorado. 


THe UNITED StTaTEs OF AMERICA, District of Colorado: 


Know all men by these presents that the Glacier Mountain Silver 
Mining Company and David A. Gage & Charles Preston, as surety, 
are held and firmly bound unto J. Frank Willis, Charles Buckland, 
and Donald M. Frothingham in the full and just sum of five hun- 
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dred dollars, to be paid to the said J. Frank Willis, Charles Buck- 
land, and Donald M. Frothingham; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 15th day of January, in the 
year of our Lord one thousand eight hundred and eighty-four. 

Whereas lately, at the October term, A. D. 1883, of the circuit 
court of the United States for the district of Colorado, in a suit pend- 
ing in said court between The Glacier Mountain Silver Mining Com- 
pany, plaintiff, and J. Frank Wills, Charles Buckiand, and Donald 
M. Frothingham, defendants, judgment was rendered against the 
said Glacier Mountain Silver Mining Company, and said company 
having obtained a writ of error to reverse the judgment of the said 
court, “and a citation, directed to the said J. Frank Willis, Charles 
Buckland, and Donald M. Frothingham, citing and admonishing 
them to be and appear at the Supreme Court of the United States 
to be held at Washington, D. C., on the second Monday of October 
next: 

Now, the condition of the above obligation is such that if the said 
Glacier Mountain Silver Mining Company shall prosecute said writ 
of error to effect and answer all d: amages and costs if it fail to make 
good its plea, then the above obligation to be void; else to remain in 
full force and virtue. 


(S’g'd) THE GLACIER MOUNTAIN SILVER 
MINING COMPANY, 

3 By CHAS. PRESTON, Its Agent. | SEAL. | 
(S’o’d) GHAS. PRESTON. Faia) 
(S’g’d) DAVID A. GAGE. | SEAL. | 

Approved Jan. 18, ’84. 
(S’o’d) MOSES HALLETT, Judge. 
25 [Endorsed :] Gen. No. 1256. Circuit court of the United 


States, district of Colorado. Glacier Mountain Silver Mining 
Company vs. J. Frank Willis et al. Bond for writ of error. $500.00. 
Filed this 18th day of January, A. D. 1884. (S’g’d) Edward F. 
Bishop, clerk, by F. W. Tupper, deputy clerk. 


Justification. . 


THe UNITED STATES OF AMERICA, ) 
District of Colorado, 


Charles Preston and David A. Gage, sureties on the within bond, 
being each first duly sworn, deposes and saith that he is worth, in 
real & personal property, the sum below set opposite his name— 
that is to say, as to Ch: irles Preston, over two thousand dollars; as 
to David A. Gage, over two thousand dollars; as to 
dollars—over and above all his just debts and liabilities and in 
property subject to levy and sale upon execution. 

(S’g’d) CHAS. PRESTON. 
” DAVID A. GAGE. 
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Subscribed and sworn to before me, at Denver, this 15th day of 


January, A. D. 1884. 
[SEAL NOTARIAL. | (S’g’d) WM. A. WILLARD, 
Notary Public. 


And the said writ of error is hereto attached, to wit: 
Wru 0) f Error. 
26 Writ of error to circuit court U.S., district of Colorado. 


UNITED States OF AMERICA, | | 
District of Colorado, es 


The President of the United States to the judge of the circuit court 
of the United States for the district of Colorado, Greeting: 
Because in the record and proceedings as also in the rendition of 

the judgment ofa plea which is inthe said circuit court between The 

Glacier Mountain Silver Mining Company, are ,and J. Frank 

Willis, Charles Buckland, and Donald M. Frot hingham, a manifest 

error hath happened, to the great damage of the said Glacier Mount- 

ain Silver Mining Company, as by its complaint appears, we, being 
willing that error, if any hath been, should be duly corrected and full 
and speedy justice done to the parties aforesaid in this behalf, do 

command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that vou have the 
same at Washington, D. C., on the second Monday of October next, 
in the said Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 

Court may cause further to be done therein to correct that error 

what of right and according to the law and custom of the United 

States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 18th day of January, in the 
year of our Lord one thousand eight hundred and eighty-four, and 
of the Independence of the United States the 108th year. 

[Seal United States Circuit Court, District of Colorado. ] 
: EDWARD F. BISHOP, Clerk. 

Allowed by— 

MOSES HALLETT, 
Dist. Judge. 
27 [ Endorsed :] Gen. No. 1256. Supreme Court of the United 
States. The Glacier Mountain Silver Mining Company, plain- 
tiff in error, vs. J. Frank Willis e¢ als., def’ts in error. Writ of error 
to circuit court U.S., district of Colorado. Filed in circuit court of the - 

U.S. this 19 day of Jan’ y, A. D. 1884. Edward F. Bishop, clerk, 

by , deputy clerk. M.B. Carpenter & Amos Steck, attor- 

neys for plaintiff inerror. [In pencil:] Jan. 19, 1884. Served att’y 

for def ’ts in error with copy of writ of error. M. B.C. 


Cn 
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Return. 


THE UNITED STATES OF AMERICA, | 
District of Colorado, f 


4 Sy) >) t, 


In obedience to the command of the within writ I herewith trans- 
mit to the honorable Supreme Court of the United States a duly 
certified transcript of the record and proceedings in the within-en- 
titled case, together with all things concerning the same. 

Witness my hand and the seal of said circuit court, at Denver, in 
sald district, this loth day of March, A. D. 1884. 

[Seal United States Circuit Court, District of Colorado. ] 
EDWARD F. BISHOP, Clerk, 
By ; Deputy Clerk. 


The plaintiff in error having complied with section 1007, Revised 
Statutes of the United States, this writ is therefore a supersedeas. 
EDWARD F. BISHOP, 
Clerk Cir’t Court U.S. 


And the said citation is hereto attached, to wit: 


Citation. 
28 Citation, U.S. cireuit court. 
THe United States oF AMERICA, District of Colorado: 


The United States of America to J. Frank Willis, Charles Buckland, 
and Donald M. Frothingham, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be holden at Washington, 
~D. C., on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United States 
within & for the district of Colorado, wherein The Glazier Mount- 
ain Silver Mining Company is plaintiff in error and you are defend- 
ants in error, to show cause, if any there be, why the judgment ren- 
dered against the said plaintiff in error, as in the said writ of error 
mentioned, shall not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court 
of the United States for the district of Colorado, this 18th day of 
January, in the year of our Lord one thousand eight hundred and 


eighty-four. 
MOSES HALLETT, Judge. 


29 [Endorsed :] Gen. No. 1256. Circuit court of the United 
States, district of Colorado. The Glazier Mountain Silver 
Mining Company, plaintiff in error, vs. J. Frank Willis, et als., de- 
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, Jan., 1884. 
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fendants in error. Citation. Filed in circuit court of the U.S. this 
19 day of Jan’y, A. D. 1884. Edward E. Bisk op, clerk, by 


deputy clerk. M.B. Carpenter & Amos Steck, attorneys for plaintiff 


ili error. 
Proof of Service. 


THE UNITED STATES OF AMERICA, | 


District of Colorado, j 


On this 19th day of January, A. D. 1884, personally appeared 
Mason B. Carpenter before me, the subscriber, a clerk of the circuit 
court of the United States for the district of Colorado, and makes 
oath that he delivered a true copy of the within citation to Frank 
M. Hardenbrook, attorney of record for defendants and defendants 
in error, J. Frank W illis, Charles Buckland, and Booald M. Froth- 
inghatn, at Denver, in said district of Colorado, on the 19th day of 


MASON B. CARPENTER. 


Sworn to and subscribed before me this 19th day of Jan’y, A. D. 
1884. 
[Seal United States District Court, District of Colorado. ] 
EDWARD F. BISHOP, 
Clerk Dist. Court U.S 


By , Deputy Clerk. 
30 UNITED STATES OF AMERICA, | sie 
District of Colorado, eae 


I, Edward F. Bishop, clerk of the circuit court of the United States 
for the district of Colorado, sitting at Denver, do hereby certify the 
above and foregoing to be a true, perfect, and complete transcript 
and copy of the record and proceedings heretofore filed or had and 
entered of record in said court and in a certain cause lately in said 
court pending, wherein The Glacier Mountain Silver Mining Com- 
pany was plaintiff and J. Frank Willis e¢ al. were defendants, as fully 
and completely as the same still remains on file or of record in my 
office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of the said court,at Denver, in said district, this 15th day of 
March, A. D. 1884. 

[Seal United States Circuit Court, District of Colorado. ] 
EDWARD F. BISHOP, Clerk, 
By F. W. TOPPER, Deputy Clerk. 


J. FRANK WILLIS ET AL. 


Fees on transcript: 


Si foo, 106... Se 
SO ee eee ee ers: 35 


$5 45 


P’d by M. B. Carpenter, for pl’ff Co 


Endorsed on eover: Colorado C. C. U.S. No. 166. Th 
Mountain Silver Mining Company. plaintiff in error, vs. 
g Y; } 


Willis, Charles Buckland, and Donald M. Frothingham. 
November, 1884. 
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Sopreme Court of the United States. 


OCTOBER TERM, 1887 


In U6 


THE GLACIER MOUNTAIN SILVER 
MINING COMPANY 


J. FRANK WILLIS. ef al. 


Affidavits. 


The said Glacier Mountain Silver Mining Company, 
plaintiff in error, now comes and moves the court to 
set aside its order made on the 6th day oi February, 
1888, dismissing said cause for want of jurisdiction 
and for leave to show that the property in contro- 
versy in said cause did at the commencement of said 
suit and now does exceed five thousand dollars in 
value, and therefore that this court has jurisdiction 


of this cause. 


WALTER H. SMITH, 
Attorney for Plaintiff in Error. 
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STATE OF OHIO. 
Hamilton County. 


I, [saac Graveson, being first duly sworn, say that 
[ reside at Glendale, Hamilton county, Ohio, that I 
am well acquainted with the Silver Gate Tunnel 
claim, situate at the base of the Glacier Mountain 
in Snake River mining district, in Summit county, 
Colorado, being the same premises and property that 
is now in controversy in the case now pending in the 
Supreme Court of the United States, wherein the 
Glacier Mountain Silver Mining Company, is plaintiff 
in error, and J. Frank Willis, e¢ ad. are defendants 
in error, being No. 166 of the October term, 1887. Il 
am part owner of the said property and personally 
examined the same a short time previous to the de- 
fendants taking possession of the same, and Know 
that more than twenty thousand dollars had been 
expended on said property, and that its value on the 
ist day of July, 1883, and at all times since that 
date, exceed the sum of five thousand dollars. I 
have been an officer of said Glacier Mocntain Silver 
Mining Company, as President, Secretary or Treas- 
urer since its organization. 


ISAAC GRAVESON. 


Sworn to before me and subscribed in my presence 
this 24th day of February, A. D., 1888. 
J. C. ROBINSON, JR, 
[SEAL. | Notary Public, 
Ham ilton founty, Oh 10. 


SUPREME COURT OF THE UNITED STATES 


October, Term 1887. 


THE GLACIER MOUNTAIN SILVER 
MINING COMPANY 
DS. 


J. FRANK WILLIS, ef ad. 


No. 166. 


The said Glacier Mountain Silver Mining Company, 
plaintiff in error, now comes and moves the Court to 
set aside its order made on the 6th of February 1888, 
dismissing said cause for want of jurisdiction, and 
for leave to show that the property in controversy in 
said cause did at the commencement of said suit and 
now does exceed Five thousand dollars in value, and 
therefore that this Court has jurisdiction of this 


WALTER. H SMITH. 
Attorney for Plaintiff in Error. 


STATE OF OHIO. 
Hamilton County. | 


& & = 


I, Goodrich H. Barbour, being first duly sworn, 
say that I reside at Cincinnati, Hamilton county, 
Ohio, that I am well acquainted with the Silver Gate 
Tunnel claim, situated at the base of Glacier Moun- 
tain, in Snake River mining district, in Summit 
county, Colorado, being the same premises and prop- 
erty now in controversy in the case now pending in 
the Supreme Court of the United States, wherein the 
Glacier Mountain Silver Mining Company 1s plaintiff 
in error, and J. Frank Willis e¢ al., are defendants 
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in error, being No. 166 of the October Term, 1887. 
That Lhave been a stockholder in said Glacier Moun 
tain Silver Mining Company since 1876 and was in- 
duced to purchase this by the personal knowledge ot 
a near relative and others who had visited the mine 
and from reliable correspondence up to the present 
time. I have not changed my opinion as to the 
value of said mine. I consider the said mine to be 
worth more than $5,000.00. Would not sell my 
stock on a basis of treble this amount; that I have 
been a director since 1877, and from my personal 
knowledge, the Company have paid in assessments 
for improvements on said property, nearly five 


lars. (FJoODRICH H. BARBOUR. 


a 
' 


thousand dol! 
Sworn to before me and subscribed in my presence 
this 24th day of February, A. D., 1888. 
[NOTARY SEAL. K. J. HOWARD, 
Notary Public, Hamilton County, Ohio. 
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Writ of Error to Supreme Court United States. 


On this twenty-fifth day of February, A D. 1888, 


first duly sworn, on oath deposes and says, that heisa 
citizen of the United States and more than twenty- 
one years of age; that he has been for the past twenty 
years and still is employed as mining superintendent 
in Clear Creek County, Colorado; that about eight 
years ago he ws employed by the president of the 
Glacier Mountain Silver Mining Company to exam- 
ine the property of said Company situate and being 
on Glacier Mountain in Summit County, Colorado; 
that he made a careful examination of said property, 
and that it was worth at that time, and is now worth 
more than Five Thousand Dollars. 


+ 


. l+ i>Yy Pa a S 
CHARLES P. BALDWIN. 


‘ - 7 ° ' + ~_ . 
Subseribed and sworn to before me this 25th day 
of February, 1888. H. A. ATKINS. 
CLERK’S SEAL. | Clerk of Dist. Court. 
UNITED STATES OF AMERICA, | 


Stale or ( olorado. ' 


IN THE CIRCUIT COURT. 


THE GLACIER MOUNTAIN SILVER MIN- 
ING Cr ». 
oS. No. 1,256 
J. KF. Wiriiuis, CHARLES BUCKLAND AND 
DONALD M. IF ROTHINGHAM. 


Writ of Error to Supreme Court of United States. 


TIN, , /. : . ‘ y # 
THE STATE OF KANSAS, 


17 ee 77 £Y j 
Marshate f OUNLY, t 


Charles Preston, of 


saith, that he is personally well-aequainted with the 
Glacier Mountain Silver Mining Company’s property 
in the Snake River Mining District, in Summit 
County, in the State of Colorado, being the property 
represented in the above-entitled suit, and that said 
affiant is personally well-acquainted with the value 
of said propeity ; that said affiant has been mining 
in that District for six years last past, and is per- 
sonally acquainted with the property represented In 
the foregoing entitled suit, and is well-acquainted 
with the value of said property, and other mining 
properties of that District, and that the said Glacier 
Mountain Silver Mining Property is worth over five 
thousand dollars, and further this affiant saith not. 
CHARLES PRESTON. 

Subscribed and sworn to before me this 24th day, 
February, A. D. 1888, by Charles Preston. 

In witness whereof I have hereunto subscribed my 
name, and affixed my Official Seal this 24th day of 
February, A. D. 1888. 

B. SMITH, 


[NOTARY SEAL. | Notary Public. 


THE DISTRICT OF COLUMBIA. 


» ; > SS 
Washin gton County, \ 


I, Walter H. Smith, being first duly sworn, say 
that I did, on the 29th day of February, A. D. 1888, 
deposit in the Post Office at Washington City, in 
said district, a letter directed to George Norris, Tem- 
ple Court, corner of Beekman and Nassau streets, 
New York City, (the said Norris being the attorney 
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of record for the defendants in error in the above 
named case of the Glacier Mountain Silver Mining 
Company vs. J. Hrank Willis ef al.) which said let- 
ter contained a certified copy of the order made by 
this Court on the 13th day of February last, in said 
cause; a copy of the affidavit of Oscar H.: Curtis, 
heretofore filed and printed and a copy of the af- 
fidavits of Isaac Graveson, Goodrich H. Barbour, 
Charles Preston and Charles P. Baldwin, herein 
above Set forth, all of which were filed in the clerk’s 
office prior to or on the 29th day of February last, 
I further say that I obtained the post-office address 
of the said George Norris from the clerk of this 
Court. 
W ALTER H. SMITH. 


Subseribed and sworn to before me this 15th day 


of March. 1888. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


NVo. 166. 


THE GLACIER MOUNTAIN SILVER MINING 
COMPANY 


Us. 


J. FRANK WILLIS et At. 


The said Glacier Mountain Silver Mining Company, 
plaintiff in error, now comes and moves the Court to set 
aside its order made on the 6th of February, 1888, dismiss- 
ing said cause for want of jurisdiction and for leave to show 
that the property in controversy in said cause did at the com- 
mencement of said suit and now does exceed five thousand 
dollars in value, and therefore that this Court has jurisdic- 
tion of this cause. 

WALTER H. Smita, 
Attorney for Plaintiff in Error. 


D ISTRICT OF COLUMBIA, | 99 - 
County of Washington, § ~~ 


I, Oscar H. Curtis, being first duly sworn, say that I 
reside at Oxford, Chenango county, New York; that I am 
well acquainted with the Silver Gate Tunnel claim, situate 
at the base of the Glacier Mountain,in Snake River mining 
district, in Summit county, Colorado, being the same prem- 
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ises and property that is now in controversy in the case 
now pending in the Supreme Court of the United States, 
wherein the Glacier Mountain Silver Mining Company is 
plaintiff in error and J. Frank Willis et al. are defendants in 
error, being No. 166 of the October term, 1887. I at one time 
was the owner of said property. I purchased it at sheriff’s 
sale and paid therefor over twelve thousand dollars. I know 
that more than twenty thousand dollars has already been 
expended in developing said property, and I have no hesi- 
tation in saying that the value of said premises and prop- 
erty on the first day of July, 1883, and at all times since 
that date, exceeded the sum of five thousand dollars. 
OscarR H. Curtis. 


Subscribed and sworn to before me this 7th day of Febru- 
ary, 1888. 
[ SEAL. | JAMES D. MAHER, 
Notary Public. 


[Endorsed :] Supreme Court U.S. 1887, October term. 
No. 166. The Glacier Mountain Silver Mining Company, 
pl’ff in error, vs. J. Frank Willis et al. Motion to set aside 
judgment of dismissal of Feb. 6,1888, and affidavit of Oscar 
H. Curtis as to value of property in dispute. 

[Stamped :] Office Supreme Court U. S. Filed Feb. 7, 
1888. James H. McKenney, clerk. 
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IN THE 


SUPREME COURT OF TUE UNTIED STATES. 


OCTOBER TERM, 1887. 


Tok GLACIER MOUNTAIN SILVER 
MINING COMPANY, | 
Plaintiff in Error, | 


Vs. 


J. FRANK WILLIs eé al. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLORADO. 


Brief for Plaintiff in Error. 


WALTER H. SMITH, 
ELLERY C. FORD, 
Atty’s for Plff’s in Hrror. 


R. U. POLKINHORN, PRINTER. 
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IN THE 
SUPREME COURT OF TUE UMTED STATES, 


OCTOBER TERM, 1887. 


he 


THE GLACIER MOUNTAIN SILVER 
MINING COMPANY, 

Plaintiff in Error, 

No. 166 

VS. | 


J. FRANK WILLIS ef al. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLORADO. 


e Brief for Plaintiff in Error. 


The plaintiff is a corporation existing under the 
a laws of Ohio. 
f The defendants are citizens of the State of: Col. 


orado. 
The plaintiff brought its action in the United 


States Circuit Court for Colorado, against the de- 


fendants, July 11, 1883. Its cause of action is set 


“ 


forth in the second amended complaint, commencing 


on page 9 of the record. In this complaint 1t alleges, 


ne, 
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in substance, after reciting citizenship, and that the — 


: 
’ 
i 
; 
: 
; 
; 
: 

: 

| 


> rer Sig ACE Dat me > $e Mecvay xe 
ENTS ae emi ae oe MG aS GR gy ah A eRe re ore 
eimai Mam gS ei ae a wet 


value of the property in controversy exceeds $500, 


i 

that Joseph Cooley and George C. heeves, citizens 
se 1 ’ °4 } re 4 j } aes . ' - - . 
O] the United states, through whom lit claims, 


1865, a tunnel and tunnel site on 


located June 21. 
the 


unoccupied and unclaimed public lands of 
United States, and at the base of Glacier Mountain, 
in Snake River Mining District, Summit County, 
Colorado; that on the same day they marked the 
boundaries of their location, and commenced to run 
their tunnel into the said Glacier Mountain, and 
that they complied with all the laws of the United 
States and the State of Colorado, and the local 
rules and regulations of said Snake River 
Mining. District; that from. said date until 
the ouster by defendants they and their grantees 
remained continuously in possession of said 
tunnel and tunnel claim, and had expended more 
than $5,000 thereon; that plaintiff was the owner 
of said tunnel claim by location and purchase, and 
entitled to the quiet, peaceable and exclusive pos- 
session thereof, and had been in the peaceable and 
undisputed possession thereof for more than five 
years before the ouster by defendants, and had paid 
all taxes asséssed against the same for more than 
five consecutive years, and had mined and worked 
the same from June 21, 1865, up to the time of ouster 
by defendants ; that said tunnel claim contains many 
valuable lodes or veins, all of which had been dis- 
covered, worked and mined by plaintiff and its 
grantors; that said tunnel claim was named by its lo- 


cators the Silver Gate tunnel claim,and was bounded 
as follows: Commencing at the base of said Glacier 
Mountain, east of Bear Creek, and running southeast 
and parallel with Coley tunnel through said mountain 
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The statutes applicable to the present case are the 


following’ 


‘Sec. 23823. Where a tunnel is run for the de- 
velopment of a vein or lode, or for the discovery ot 
mines, the owners of such tunnel shall have the right 
of possession of all veins or lodes within three thous- 
and ieet from the face of such tunnel, on the line 
thereof, not previously known to exist, discovered 
in such tunnel, to the same extent as if discovered 
from the surface; and locations on the line of such 
tunnel of veins or lodes not appearing on the surface, 
made by other parties after the commencement of 
the tunnel, and while the same is being prosecuted 
with reason: ite diligence, shall be invalid ; but fail- 
ure to prosecute the _— on the tunnel for six 
months, shall be considered as an abandonment of 
the right to all uaiaoeend’ veins on the line of such 
tunnel.’’ 

Revised Statutes U. S. 428. 


‘*18901. Sec. 0. Any person or persons engaged 1 
working a tunnel, within the provisionsof this ce whee 
ter, shall be entitled to two hundred and fifty feet 
each way from said tunnel, on each lode so discov- 
ered ; provided, they do not interfere with any vested 
rights. If it shall appear that claims have been 
staked off and recorged prior to the record of said 
tunnel, on the line thereof, so that the required num- 
ber of feet cannot be taken near said tunnel, they 
may be taken upon any part thereof where the same 
may be found vacant; and persons working said 
tunnel shall have the right of way through all lodes 
which may lie in its course.”’ 

General Laws, Colorado, 627 


‘61694. Sec. 1. That every person in the peaceable 
and undisputed possession of lands or tenements, in- 
cluding mining claims, under claim and color of 
title, made in good faith, including pre-emptions 


made in accordance with the laws of the State of 
Colorado, or any mining district wherein such prop- 
erty may be situate, who shall, for five successive 
vears hereaiter continue in such possession, and shall 
also, during said time, pay all taxes legally assessed 
on such lands, tenements, or mining claims, shall be 
held and adjudged to be the legal owners of said lands, 
tenements or mining claims, to the extent, and ac- 
cording to the purport of his or her proper title or 
pre-emption. All persons holding under such pos- 
session by purchase, devise or descent, before said 
five years shall have expired, and who shall continue 
such possession and continue to pay the taxes as 
aforesaid, so as to complete the possession of and 
payment of taxes for the term aforesaid, shall be en- 
titled to the benefit of this section.”’ 

(General Laws, Colorado, 600. 


Krom these statutes it appears that the United 
States statute gives the right to locate a tunnel 
‘‘three thousand feet from the face of said tunnel.’’ 
The ‘‘face’’ of the tunnel is the mouth thereof ; 
that is the point where it is covered by the super- 
hanging earth or rock. It also gives to the lodes 
discovered in the tunnel a right ‘‘ to the same extent 
as if discovered from the surface,’’ and. that is three 
hundred feet on each side of the tunnel. 

The Colorado statute gives ‘‘two hundred and 
fifty feet each way from said tunnel on each lode so 
discovered.’’ ; 

The opinion of the Court below is not found in the 
record, but we suppose that it must have held that 
the tunnel and tunnel site were void, because the 
location was in excess of the limits fixed by the 
statute of the United States. The length of the 
tunnel claim was five, instead of three thousand feet. 


7 


Suppose that were so, did that fact give the de- 


. — 
t<. ee 
z 
aoe Saeed 
Be 
> , 4 ’ 
ay 4 - 
& 
H 
od 
a] 
; 
? 
: 
ty 
He 4 
= 
; | 
’ 
7 
| 
: 
SS 
i 4 
= 
; | 
; 
r 


75 a NE RO Ae A IS 5 an aL 


‘caaineepionls shone Whe mikes & heen a ae . 


4 

: 

: 
bie 
t; 
a5 
ees 
bes 
ie 
4% 
Ba) 
sts 
+2 
T+ 
ee. 
:? 
ef 
7 < 


65 
fendants, who were naked trespassers, the right to 


enter the tunnel the plaintiff,- then in 


ind eject 
peaceable possession ? As against a trespasser, the 
plaintiff was entitled to the whole five thousand 
feet. The demurrer admits the allegation of the 
complaint that the defendants were without right in 
Being in possession, the right of the 


the premises. 
igainst all the world, except some 


plaintiff was good : 
rightful claimant. 
But, if the tunnel claim of the plaintiff were ex- 


cessive, it was not void. It was good for three 


thousand feet from the mouth of the tunnel. 
This court so held in the analagous case of the 


Richmond Mining Company vs. Rose, 114 U. BS. 


O76. 

But we do not admit that the claim was excessive. 
It was located June 21, 1865, and in accordance with 
the local rules and regulations. That was before the 
first mineral statute passed by Congress (July 26, 
1866), and before the first statute which ever men- 
tioned a tunnel claim (May 10, 1872), and it may 
well be argued that the mineral statutes, like all 
others, should be construed as prospective in their 
operation and not intended te affect claims originated 
before their date. 

This would be true if there were no provision in the 
statutes on the subject. But there is an express pro- 
vision on the subject in each of said acts. The second 


section of the act of 1866 provided : 


‘¢’That whenever any person, or association of per- 
sons, claims a vein or lode of quartz, or other rock in 
place, bearing gold, silver, cinnabar, or copper, hav- 
ing previously occupied and improved the same, ae- 
cording lo the local custom S OT rules of MARC S mn fhe 
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situated. 


and 


having expended 


or and improvements thereon, 


SS 


than 


one 


thousand 


dollars.’ 
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sion of the claim and the pnavment of taxes on the 
same, for five years, legal proof of the ownership oi 


mineral claims. Such possession and payment of 
taxes is alleged inthe complaint, and admitted by 
the demurrer. 
We think there was error in the Court below, and 

that its judgment should be reversed. 

WALTER H. SMITI 

ELLERY C. FORD, 

A tty’ S Jor Pl’ sin Error. 


December 12. 1887. 
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J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. 1 
1 Pleas before the Honorable Elmer S. Dundy, Judge of the 


district court of the United States for the ‘dis trict of Ne- 
braska, wi ithin the eighth judicial circuit, sitting in the circuit court 
of = United States for said district of Nebras ska, at the term of 
May, A. D. 1885. 


Be it remembered that on the 25th day of March, 1879, a tran- 
script was filed in the office of the clerk of said circuit court, in 
which transcript is contained a petition which is in the words and 
firures following, to wit: 


October 4th, ie" came J. D. Hegler, by his attorney, J. H. Broady, 
Ksq., and { iled the | lowing petition, to wit: 


Petition. 
[In the District Court of Richardson County, Nebraska. 
J. D. Heawier, Plaintiff, 
Us. 


GEORGE FAULKNER, JAMES COTTIER, AUGUST SCHOENHEIT, and 
Epwin 8S. Towre, Defendants. 


The plaintiff says he has a legal estate in and is entitled to the 
possession of the following-described — ises, Situated in ae county 

Richardson, to wit: The north half of section eight (8), in town- 
ship two (2) north, of range seventeen (17) east, patios. pe 320 acres, 
more or less. 

The defendants have for a long time past unlawfully kept the 
plaintiff out of the possession of said premises. 

The plaintiff, for his second cause of action, alleges that the de- 
fendants, whilst they unlawfully kept the plaintiff out of the pos- 
session of said premises, as above stated, have received the rents and 
profits of said premises of the value of twenty-five hundred dollars 
and refuse to account for or pay the plaintiff any part of said rents 

or profits. 
2 The plaintiff asks judgment for the delivery of the posses- 
sion of said premises to him, and also for the sum of twenty- 
five hundred dollars, on account of said rents and profits and costs 
of suit. 
J. H. BROADY, 
Att’y for Plaintiff. 


STATE OF NEBRASKA, |. 

County of Nemaha, if ‘ 

I, J. H. Broady, being first duly sworn, say [ am attorney for the 

said plaintiff, who is a non-resident of and absent from said State ; 

that the facts stated and allegations made in the foregoing petition 
are true, as I believe. 


J. H. BROADY. 
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J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. 


Subscribed in my presence and sworn to before me this Ist day 
of Oct., 1878. 
WILLIAM H. HOOVER, 
Clerk District Court, Nemaha Co., Nebraska. 


Upon the back of said transcript appear endorsements in words 
and figures following, to wit: No. 107 EK. J.D. Hegler vs. Geo. 
Faulkner etal. Transcript. Filed Mar..25, 1879. Watson B. Smith, 


clerk. 


Thereupon, afterwards, at the May term of said court, on the 6th 
day of May, 1879, the following proceedings were had and done in 
said case, as appears of record on folio 384, Journal “ EK,” of said 
court, to wit: 

J. D. HEGLER ) 

vs. +107 E-. 
a tas 
GEORGE FAULKNER et al. | 


,On motion of said defendants, by Messrs. Schoenheit, Thomas & 
Towle, their attorneys, leave is hereby granted them to answer in 30 
days, and plaintiff is ruled to reply in 50 days, and cause continued. 


Thereupon, afterwards, to wit, on the 17th day of May, 1879, an 
answer was filed in said case, which said answer is in words and 
figures following, to wit: 


3 Answer of Def ’ts. 
In the Circuit Court of the U.S8., Dist. of Nebraska. 
J. D. HEGLER 


US, 


GEO. FAULKNER, AUG. SCHOENHEIT, JAMES CortTieR, & EpwIn S. 
TOWLE. 


And now come the said def’ts above named and for answer to the 
petition of pl’ff filed herein say: 

That it is not true and they therefore deny that the said plaintiff 
is the owner of or has a legal estate or title to the land in contro- 
versy. 

Defendants, further answering, deny that they or any of them un- 
lawfully keep the said pl’ff out of the possession of said demanded 
premises. 

Defendants further say that they are the owners in fee simple of 
said land and that said plaintiff has not now nor ever had any legal 
estate therein, but that the legal estate of the — is vested in them. 

Wherefore def’ts ask that they may be hence dismissed with their 
costs herein incurred. 

SCHOENHEIT & TOWLE, 
Att’ys for Def ’ts. 


J. D. HEGLER VS. GEORGE D. FAULKNER ET AIL. o 


UNITED STATES OF AMERICA, | _. 
State of Nebraska, if ~ 
KMdwin 8. Towle, being first duly sworn, says that he is one of the 
def’ts in the above-entitled cause, and that the matters, facts, & alle- 
gations contained in the foregoing answer are true as he believes. 


KDWIN 8S. TOWLE. 


Subscribed in my presence and sworn to before me this 7th day 
of May, 1879. 
WATSON B. SMITH, 
Clerk U. S. Court, 
By E. D. FRANK, Deputy. 
5 Upon the back of said answer appear endorsements in words 
and figures following, to wit: No. 107 E. J. D. Hegler vs. 
Maulkner ef al. Answer of def’ts. Filed May 17th, 1879. Watson 
5. Smith, clerk. Schoenheit & Towle, att’ys for def’ts. 


Thereupon, afterwards, to wit, on the lith day of December, 1882, 


-a stipulation was filed in said case, which said stipulation is in 


words and figures following, to wit: 
In the Cireuit Court of the United States for the District of Nebraska. 
J. D. Heater, Plaintiff, 
Us. | 
GEORGE FAULKNER, JAMES COTTIER, AUGUSTUS SCHOENHEIT, and E. 
S. Tower, Defendants. 


It is agreed by and between the parties hereto that the amount in 
controversy in this action exceeds five thousand dollars and that 
the land involved in this action is worth more than five thousand 
dollars. 

December 8, 1882. 

SCHOENHEIT & TOWLE, 
Att’ys for Def’ts. 
J. H. BROADY, Aft’y for Pl ff. 


Upon the back of said stipulation appear endorsements in 
words and figures following, to wit: No.107 E. J. D. Hegler vs. 
George Faulkner e¢ al. Stipulation. Filed Dec. 11, 1882. Elmer 
D. Frank, clerk. 

Thereupon, afterwards, at the January term of said court, on the 
7th day of January, 1885, the following proceedings were had and 
done in said case, as appears of record on folio 733, Journal “ I,” of 
said court, to wit: 


5 J. D. HEGLER ) 


vs. 107 E. 
GEO. FAULKNER ef ay 
Now come the parties herein, by their attorneys; also come the 
following-named persons as jurors, to wit, 1,G. B. Hamilton; 2, Wm. 
Dennis; 3, Geo. C. Ames; 4, Geo. Ralsten; 5, Roderick McGrath ; 
6, Chas. P. Burkett; 7, Henry Shaw; 8, Thomas Bryant; 9, R. C. 
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4 J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. 


Manley; 10, A. A. Carman; 11, L. W. Coats; 12, Geo. 8. McGrew, 
who were duly empaneled and sworn peoseaiae to law, and the said 
jury having heard the testimony adduced in part, : said cause was 
continued until to-morrow morning at ten o'clock. 


Thereupon, afterwards, at the said January term of said court, on 
the 9th day of January, 1885, the following proceedings were had 
and done in said case, as appears of record on folio 754, Journal “I” 
of said court, to wit: 

Cause Submitted to Jury. 


D. HEGLER 
vs. >No. 107 EE. 
GEORGE FAULKNER etal. } 

On this day again come the parties hereto, by their attorneys ; also 
come the jury empaneled and sworn herein; and the reupon, after 
hearing the remaining evidence, the argument of counsel, and charge 
of the court,said jury retire to their room in charge of a bailiff, duly 
sworn, for deliberation. 

Thereupon, afterwards, at the said January term of said court, on 
the 10th day of January, 1885, the following proceedings were had 
and done in said case, as appears of record on folio 757, Journal “I” 
of said court, to wit: 

} ‘ rdict Xe Judgment. 


J. D. HEGLER ) 
vs. . No. 107 E-. 
GroRGE FAULKNER et al. } 


Now, on this day, again come the parties hereto, by their attorneys— 
also come the jury empaneled and sworn o rein—into open court 
and present to the court their verdict, which isin words and figures 


following, to wit: 


6 In the United States Circuit Court for the District of Nebraska 
J. D. Heouer, Plaintiff, 
US. 


GEORGE FAULKNER, JAMES COTTIER, AUGUSTUS SCHOENHEIT, and 
Epwin 8S. Tower, Defendants. 


We, the jury empaneled and sworn in the above-entitled cause, 
do find all the issues in this cause with the defendants. 
GEO. C. AMES, Foreman. 
THOMAS BRYANT. 
W. J. DENNIS. 
RODERICK McGRATH. 
r W. RALSTEN. 
HENRY SHAW. 
GEO. 8. McGREW. 
A. A. CARMON. 
G. B. HAMILTON. 
L. W. COATES. 
R. C. MANLEY. 
CHARLES P. BIRKETT. 


-_ 


J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. oO 


[t is thereupon considered, ordered, and adjudged by the court 
that the defendants are the owners of the land involved in this 
action, to wit, the northeast quarter of section eight, town two (2), 
range seventeen (17) east, 160 acres, and thirty (30) acres off the east 
side of the northeast quarter of the northwest quarter of said section, 
and thirty acres off the east side of the southeast quarter of the 
northwest quarter of said section, in the aggregate 220 acres, situate 
in Richardson county, State of Nebraska, and were at the com mence- 
ment of this suit, and that said defendants were then «and still are 
entitled to possession thereof, and that the plaintiff’s claim of title 
to said land was and is invalid, and said plaintiff was not at the 
commencement of this action and is not now entitled to the posses- 

sion of said land. 
7 [t is further ordered by the court that said defendants have 
and recover of and from the said plaintiff their costs herein 
expended, taxed at $—. 


Thereupon afterwards, to wit, on the 13th day of January, 1885,a 
motion for new trial was filed in said case, which said motion for 
new trial is in words and figures following, to wit: 


Motion for New Trial. 
[fn the Cireuit Court of the United States. 


J. D. Hearer, Plaintiff, 
US. 
GEORGE FAULKNER, AUGUST SCHOENHEIT, JAMES CoTTrieR, & EDWIN 
S. Tow eg, Defendants. 


Now comes the plaintiff and moves the court here to set aside the 
verdict of the jury and for a new trial in this action, because— 

Ist. That the verdict of the jury 1s not sustained by sufficient evi- 
dence and is contrary to law. 

2nd. Error of law occurring at the trial and excepted to by the 
plaintiff. 

3rd. Because the court erred in excluding from evidence the 
answer of the defendants, filed in the district court of Richardson 
county, Nebraska, Dec. 29, 1881, in the suit by this plaintiff against 
these defendants concerning the land in controversy, to which plain- 
tiff at the time excepted. | 

Ath. Because the court excluded from the jury as evidence tend- 
ing to show the age of George Washington, son of Logarash, the 
official census list furnished by the Department to Mr. Stark, the 
allotment commissioner, which census list was offered for that pur- 
pose by the plaintiff and the same was for such purpose excluded 

by the court, to which plaintiff at the time excepted. 
8 5th. The court erred in excluding from evidence the official 
and authenticated copy of instructions given by the Depart- 

ment to Mr. Stark for his guidance is discharge of his duties as al- 
lotment commissioner, to which plaintiff then excepted. 

6th. The court erred in excluding from the jury the answer of the 
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6 J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. 


second interrogatory in the deposition of the witness Stark and in 
excluding from the jury that part of the answer to the 3rd inter- 
rogatory in deposition of said witness Stark, as the same appear at 
pages 59 to 61 of transcript from the State court, to the exclusion of 
which evidence plaintiff then excepted. 

7th. The court erred in excluding from the jury evidence offered 
by the plaintiff and excluded, to which plaintiff at the time excepted. 

8th. The court erred in admitting in evidence the evidence offered 
by defendants and objected to by the plaintiff and admitted by the 
court, to which plaintiff at the time excepted. 

9th. The court erred in refusing to give to the jury the fifth (5) 
instruction requested by the plaintiff and refused by the court, to 
which the plaintiff then excepted. 

10th. The court erred in its oral charge to the jury, reported and 
transcribed by the stenographer & hereto attached and made a 
part of this motion, in those certain portions of said charge marked 
and designated— 

ist. As lines 16 to 24 of page 5 of said charge. 

2nd. Line 33, page 5, to line 14, page 6. 

ord. Lines 1 to 16, page 7. 

4th. Lines 17 to 29, page 7. 

Sth. Lines 9 to 32, page 8. 

6th. Lines 16 to 32, page 9. 
9 7th. Line 7, page 10, to line 2, page 11. 
Sth. Line 3 to line 9, page 11. 

9th. Line 27, page 11, to line 8, page 12. 

10th. Line 2, page 12, to line 7, page 12 

lith. Lines 9 to 25, page 12. 

To which charge plaintiff at time excepted. 

J. R. WEBSTER, 

Upon the back of said motion for new trial appear endorsements 
in words and figures following, to wit: No. 107, E. J. D. Hegler vs. 
George Faulkner et al. Motion for new trial. Filed Jan. 13, 1885. 
Elmer D. Frank, clerk. J. R. Webster, for pl’ff. 


Thereupon afterwards, to wit, on the 5th day of June, 1885, stipu- 
lation was filed in said case, which said stipulation is in words and 
figures following, to wit: 


Stipulation. 
In U.S. Circuit Court, District of Nebraska. 
J. D. Hectier, PIl’ff, 
vs. 


Gro. FAULKNER, JAMES KARCHER, Epwin 8S. Tower, and Auacust 
SCHOENHEIT, Def’ts. 


It is stipulated on behalf of the plaintiff and defendants herein 
that the plaintiff have thirty days to make and submit to defend- 


J. D. HEGLER V8. GEORGE D. FAULKNER ET AL. fj 


ants’ counsel his bill of exceptions & that the same be, when settled, 
signed and sealed as of the January term of court. 

This cause in Supreme Court to be heard on printed briefs and 
argument, oral argument being waived, but cause not to be advanced 
on docket of Supreme Court without consent of parties on both sides. 

Falls City, May 20th, ’85. 

J. R. WEBSTER, 
For PVF. 
10 A. SCHOENHEIT, 
In Personam, and Atty for the Other Def’ts. 
EDWIN 8. TOWLE, 
In Person. 
ISHAM REAVIS, 


Att’y for James Cottier. 


Upon the back of said strpulation appear endorsements in words 
and figures following, to wit: No. 107, E. U.S. cireuit court, dis- 
trict of Nebraska. James D. Hegler vs. George Faulkner et al. Stip- 
ulation. Filed June 5,1885. Elmer D. Frank, clerk. 


Thereupon afterwards, at the May term of said court, on the 6th 
day of June, 1885, the following proceedings were had and done, as 
appears of record on folio 193, Journal “ K,” of said court, to wit: 


Motion for New Trial Overruled. 


J. D. HEGLER ) 
vs. .107 E. 
GEORGE FAULKNER et al. j 


This cause come on for hearing on the motion of the plaintiff 
herein to set aside the verdict and for a new trial herein, and the 
court, on consideration thereof, does now, on this day, overrule the 
same. 


1] Thereupon afterwards, to wit, on the 6th day of June, 1885, 
a bill of exceptions was filed in said case, which said bill of 
exceptions is in words and figures following, to wit: 
JAMES D. Heater, Plaintiff, vs. GEoRGE FAULKNER et al. 

Be it remembered that on the trial of the above-entitled cause at 
the January, 1885, term of the district and circuit courts of the 
United States in and for the district of Nebraska the following. pro- 
ceedings were had: 

LIncoLN, NEBRASKA, January 7th, 1885. 

The above-entitled cause coming on this day to be heard before 

° ~] ‘ - y - ™ ~*~ . 
his honor E. 8. Dundy and a jury, J. R. Webster, Esq., appearing 
for the plaintiff, and Revis, Tole and Schoenheit appeared for the 
defendants, and testimony was taken as follows: 


The plaintiff offers in evidence the exemplification from the 
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records of the Indian Departinent of the instructions under which 
Mr. Stark acted in making the allotment. 
Objected to as irrelevant, immaterial. 


The plaintiff states that he offers this testimony for the purpose 
of showing that the man was Of fi ill age and was not a minor. 


Objection sustained ; plaintiff excepts; which exception is hereto 
annexed, marked A, and made a part of this bill. 

The plaintiff offers in evidence a certified copy of (this bill, page 
26) the allotment. 

Objected to as immaterial and irrelevant; offered for the same 
reason as above; sustained; plaintiff excepts; which copy is hereto 
annexed, marked B, and made a part hereof (page 26, this bill). 

The plaintiff offers in evidence a certified copy of the patent of 
the land in controversy. 


12 Objected to on the ground that before he can offer a certi- 


fied CcOpy or a deed record he must show the loss of the 
original. Objection overruled. Defendantexcepts. A copy of the 
paten® 3 is hereto attached, marked Exhibit C,and made a part hereof, 
page 27, this bill. 


The plaintiff offers in evidence the conveyance of this allotment 
from George Washington to Houston Nuckels previous to the date 
of this patent, dated April 16th, 1859, the patent being dated in 
1860. Objected to on the ground that the allotment was made before 
the issuance of the patent; that until after the patent was issued the 
Indian had no title to the land; that if it could have any effect at 
all it would have to have the effect of a deed ; that the object of this 
is to prove a deed from George Washington to Nuckolls; they issued 
first an allotment certificate, and on the back of the allotment cer- 
tificate is issued a certificate that they attempted to introduce 
to show the transfer to prove a deed thereby; that there is no ac- 
knowledgement to this as a deed such as our statutes require, and 
that there is nothing connecting the assignment of tbat paper. 
Sustained ; plaintiff excepts ; which copy is ‘hereto annexed, marked 
D, and made a part hereof, being on same sheet as “ B” above (page 


26, this B.). 


The plaintiff offers in evidence a certified copy of the deed from 
George Washington to Houston Nuckols conveying the land in 
question, being the north half of section 8, township 2 range 17, 
containing ¢ 320 acres, acknowledged April 16th, 1859, dated April 
15th, 1859. Objected to on the ground that the loss of the or iginal 
is not shown; immaterial; that ‘ther re was no title in George Wash- 
ington to convey, and when the patent was issued and he conveyed 
it to somebody else that was where the title commenced; the offer 
considered pending ; hereto annexed, marked E, and m: ade a part 
hereof (page 27, this bill). 
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The plaintiff offers in evidence the deposition of Mr. Stark taken 
the 22d day of September, 1875. 


Objected to on the ground that a legal title cannot be made 

13 up from oral testimony, it must be by recorded evidence and 

a change of title from the original patentee reaching up to 

the — in this case in order to make a prima facie case in 

order to establish the fact that the legal title is in the plaintiff; that — 

one of the deeds referred to in the deposition the description of the 

land is not made, and Mr. Stark undertakes to say that he compared 

the original deed, and the original deed contained a true description, 

hereto annexed, marked F and made a part hereof. Admitted. 
Def ’t excepted (page 27 this bill). 


The plaintiff offers in evidence the deeds contained in the depo- 
sition just referred to and offered in evidence, the north half of sec- 
tion 8, township 2, range 17. 


Objected to on the ground that it does not describe any township 
there is no dona fide purchaser for value without notice of possession. 
The deed of George Washington to Nuckols is on record and is in for 
good, and every subsequent purchaser by the record is charged with 
the knowledge of that part. Annexed as part of said deposition 
and made part hereof (page 27 this bill), marked E. 


The plaintiff offers in evidence the deed from Nuckoles and wife 
to Ballard, attached to the deposition last offered. 


Objected to as last above. Overruled. Defendant excepts. The 
deed is hereto attached to said deposition, marked Exhibit —, and 
made a part thereof, — 27 this bill. : 


The plaintiff offers in evidence a copy of a deed from A.S. Ballard 
to James McMillan, attached to said deposition, and objected to on 
the ground that the original is not accounted for; that this deed 
shows on its face that it was not entitled for record in Richardson 
county, and therefore, not being entitled for record, a certified copy 
could not be offered ; that it is acknowledged before a justice of the 
peace, John D. Johnson, in the county of Green, State of Ohio, that 

the certificate does not show that the deed was executed accord- 
14 ing to the laws of the State of Ohio; that the original would 

not be competent evidence. Offer pending, which is attached 
to said deposition and thereto annexed and made a part hereof 
(page 30 this bill). 

The plaintiff offers in evidence a copy of a deed from McMillan 
to Hegler of the same land in controversy. Objected to on the same 
ground ; they have not shown the loss of the original ; it is not certi- 
fied that this deed was executed according to the laws of the State 
of Ohio. Sustained. Plaintiff excepts, which is hereto aunexed, 
marked G, and made part hereof (page 31 this bill). 

On account of the absence of witnesses for the plaintiff it is agreed 
that the following testimony may be taken on behalf of the de- 
fendant: 
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Cuauncey Norris: From May, 1866, to June 1869, I was Indian 
agent at the Great Nemahaor Iowa agency; knew a half-breed or 
mixed blood by the name of George Washington ; think he was 
living with my father. He was son of Nagarash, head chief of the 
lowas. I knew him all the time I was there and for six months 
hefore. I have no means of knowing his age positively, but in my 
judgment he was from 20 to 22 years old in 1866; in my judgment 
he could not possibly have been 21 years old in 1859. 


Cross-ex 


When my attention was first called to George Washington in fall 
of 1865 I was a general merchant in Falls City ; was not acquainted 
with him so long ago as April, 1859, and do not know what his ap- 
pearance then was. 


E. 8S. TowLe: Iam one of the defendants; was acquainted with 


. George Washington from the fall or winter of 1862 ; can speak of his 


age then only by his appearance, size, general make-up, and build ; 

in 1862 he was a slip of a boy, grew to be at least a foot higher after- 

wards—from eight inches to a foot ; ; when he died he was a man six 
feet and two orthree inches. (Patent for land in controversy 

15 produced.) I received it (the patent) from George Washington’s 
own hands. His father Lagarash was with him. 

Patent introduced in evidence, H, page 40, this bill (recognized 
another instrument). 

This is a deed from George Washington to Mr. Shoenheit and 
myself—is the original. 

Deed offered in evidence. 

Plaintiff objects. The officer taking the acknowledgment does 
not certify that he personally knows the grantor, nor yet that the 
grantor’s identity is satisfactorily proved to him, and instrument is 
incomplete. Overruled and deed admitted, Exhibit J, this bill, 
page 40. 


Witness continues: 


: 


This (recognizing another instrument) is a deed made February 
28, 1868. He had been married since making the first deed. T his 
deed was made because we had doubt whether he was of age when 
the first deed was made to us, and we got him and his wife to make 
another deed. When I first knew George Washington he was 19 
years old in the summer before. He was “much more of a boy than 
T was—much smaller—not near so tall as I was, and he grew to be 
5 or 6 inches taller than I. 


Deed of 28 Feb., ’68, offered by defendants. 


Plaintiff objected; acknowledgment is -sufficient and informal 
and deed is -competent to be read in evidence. Overruled ; deed 
admitted. PIiff excepts. Deed at page 40, this bill, K. 
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Cross-ex’m.: 


At time I negotis ated with George Washington for his conveyance 
[ had information of Hegler’s claim on the land. George Wash- 
ington mentioned making a deed to Nuckolls. I knew Geo. Wash- 
ington first in the fall of 1862; was not acquainted with the land 
till 1864. There were no improvements on the land at the time of 
conveyance to us. 


Klisha Deroin deposition offered and read on behalf of defendants, 
hereto attached and made part hereof, and marked L, page 41, this 
bill. 

Lag-gar-ash deposition offered and read on behalf of defendants, 

hereto attached and made part hereof, and marked M, page 
16 42, this bill. 
LINcoLN, NEBRASKA, January 8th, 1885. 

The court met pursuant to adjournment, the same parties appear- 
ng on either side. 

The defendants offer in evidence a deed from the plaintiff, Hegler, 
to William Wilkinson, dated February 6th, 1860, for 100 acres. Re- 
ceived without objection, and the same is hereto attached, marked 
Exhibit N, and made a part hereof, page 45, this bill. 

The defendants offer in evidence the deposition of Daniel Vander- 
slice, residing in Doniphan county, Kansas, taken the 30th day of 
May, 1872, hereto attached, marked O, and made part hereof, page 
44, this bill. 

The plaintiff objects tothe answer to the question asking what the 
witness knew about George Washington selling his land to Houston 
Nuckols in April, 1859, as immaterial and not responsive. Sustained. 
Defendants except. 

The plaintiff objects to that portion of the testimony cont ained in 
the deposition where he refers to the age of the boy a’ somewhere 
about fifteen or sixteen years old as immaterial. Overruled. Plain- 
tiff “Age, 

The plaintiff offers in evidence the deposition of Sam’! M. Irwin, 
of the same place of the last witness, Doniphan county, Kansas, page 
44, this bill. 

The plaintiff objects to that portion of the deposition where he 
refers to the age of George Washington at this time on the ground 
that the witness cannot give his convictions, and immaterial. Over- 
ruled. Plaintiff excepts. 

The defendants offer in evidence the deposition of Major Daniel 
Vanderslice, taken in 1875. This is the second deposition of this 
witness taken in veto areduget Kansas, the other one is dated the 10th 
day of May, 1872, hereto annexed and marked P, and made part 
hereof, page 45, this bill. 


17 The plaintiff objects to that portion of the deposition where 
reference is made to the sale of said land by said Washing- 
ton in 1859 as immaterial. ‘Sustained. Defendants except. 
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J. H. Broapy, on behalf of plaintiff, testified: Iam J. H. Broady 
referred to in the deposition of Mr. Hegler ; remember receiving a 
package of documents of title ; could not say what deeds they were ; 
they were the deeds he refers to in his deposition ; part of his chain of 
title ; [could notsay what needs. Witness: I have here a paper; can- 
not say from recollection whether the original of which this pur- 
ports to be a copy was there or not; c innot say whether the in- 
struments in the package made a complete chain of title or not. 1 
have the impression on my mind that it showed the title. The 
instruments sent us by Mr. Hegler are lost; have searched for 
them many times before this cause was tried the first time. I was 
one of the attorneys ; searched for them everywhere; am thoroughly 
satisfied they are lost. | 


Cross-ex’m.: 


My recollection is they came from Mr. Hegler in an express pack- 
age with some depositions; do not remember what Mr. Stark says 


‘(about their being attached to his deposition). They came from 


Cincinnati in a big envelope, and the depositions around them, I 
think; do not remember. what Mr. Stark says in his depositions 
about my having advised him that |] had placed these deeds in the 
clerk’s office, Falls City, and that they were lost. I cannot imagine 
why | should have placed them in the clerk’s office of Richardson 
county,if I had told him I had doneso. I do not remember telling 
Mr. Stark that that was done. My recollection is that at some time 
the deeds were conveyed in some package with depositions sent from 
Cincinnati to us, improperly, as we thought, and we sent them down 
to Falls City, and I have an impression that we might have sent 
the deed there at the same time through some mistake. I might pos- 

sibly have said so; I had that impression atone time. Ihave 
18 examined the files of district court, Richardson county ; found 

some things there; Mr. Thomas was in partnership with me then; 
think Mr. Thomas has not got the deeds. He was senior member of 
our firm. Itis possible, but not probable, that he has the deeds; can- 
not say from memory how many deeds there were; more than one; 
three or four, perhaps more; don’t remember how many papers. It 
seems to me the deeds and depositions were in one package; I have 
that impression on my memory. [ama lawyer; presume I knew 
better then than now what I received. Have been fighting this case 
twelve years. I kept them all in a package, and think I carried it 
to Falls City and left it somewhere—forgot it—and that was the way 
they got lost, I have concluded ; discovered the loss about the time 
the case was tried the first time. 

It is not a fact that I did not have any of the deeds before Mr. 
Stark discovered that the description was incorrect in the deeds. I 
think they were lost before we found any difficulty in that descrip- 
tion ; then: we began to surmise the discrepancy ; we discovered the 
loss after that. It isa long time before I noticed anything about 
the description ; think it was one time going out of Omaha. I do 
not think Mr. Stark wrote me first about that. I think you (de- 
fendant Shoenheit) wrote first about that. I have no recollection 
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what Stark wrote me the 20th of August, 1875; remember he 
sent me some papers and wanted of me a tracing, but think all 
those letters were in response to letters from me. I think the time 
[ discovered the loss of the deeds was at the first trial before Judge 
Gantt, in district court, Richardson county, and started into the trial 
the second time and dismissed without prejudice. The present isa 
second action. My recollection is that we discovered the loss in the 
first trial, and that we stipulated something in reference to George 
Washington, when Gantt was on the bench, in ’72 or ’73, before the 

case went to the Federal court. My recollection is that I first 
19 knew of mistake in the description when the case was in the 

Federal court; remember of going to Omaha for purpose of try- 
ing the case—the former action between these same parties—and that 
I discovered the mistake in reading over the transcripts from the 
records; did not ascertain it from the original deed; do not know 
whether I ever read the original deed or not; could not say from 
recollection whether I examined the original deeds or not or looked 
to their acknowledgment to see that they were properly acknowl- 
edged ; do not remember any mistake in the execution of the deeds 
or whether they were acknowledged ; could not say how much I 
examined them; have a strong impression upon my mind I saw 
they were deeds relating to Mr. Hegler’s title to the lands in contro- 
versy; could not fix the year that I ascertained the defect of the 
record ; according to my recollection, it was some time after the 
cause was removed to the Federal court and before we commenced 
the last trial before the dismissal; have forgotten whether it was 
in 1872 or not, or when it was removed; think the case had been 
in the Federal court a year or two; it was while Judge Gantt was 
on the bench; my impression is during his first term; think the 
case was commenced in his first term. My recollection is that I 
got the package about the time of the first transmission of the first 
depositions before the “rst trial of the case, about 1870, I should 
judge; think it was with the same express package that contained 
the depositions filed November 19th, 1870; do not remember any- 
thing after that, when they were lost nor how many nor which ones 
of the deeds. 


Redirect: 


The deeds were missed before Mr. Thomas and myself dissolved 
partnership; we looked for them, could not find them, and have 
never since found them. 


The plaintiff offers in evidence the deposition of J. D. Hegler. 

The same is objected tu, so far as it refers to the allotment, 

20 as irrelevant; overruled; which is hereto annexed, marked 
Q, and made part hereof; attached, page 33, this bill. 

The plaintiff offers in evidence the deposition of Wm. M. Stark, 
taken November 8, 1870, which is hereto annexed, marked R, and 
made part hereof, page 34, this bill. The second question is objected 
toas irrelevant; sustained; defendant excepts; page 34, this bill. 

The third question is objected to as irrelevant; overruled. De- 


on ot ee eeepc 


AO REE A REE SO Ay OE ATOR AE EEA PBL Go 8 RED pci, 


TAR WIEREN: DAY TNR MIE He ‘ - 


Te hn ee thee a ee Rc ah 


3? 
; 
: 


14 J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. 


fendant excepts as to the first part. The latter part of the third ques- 
tion is objected to irrelevant ; sustained as to that portion relating 
to the officer of the Government taking the censes. The court ruled 
that that census could not bind anybody as to his age unless the 
age was given by himself; then it would bea declaration by the 
party. | 

Question 4 is objected to. No ruling. 

The plaintiff offers in evidence the exhibits attached to and part 
of —, page 35, this bill, the certificate of allotment, and original cen- 
sus list. Objected to as irrelevant; that it does not state that it is 
the voluntary act and deed of the party signing it; that the certifi- 
cate of acknowledgment is defective, invalid, and void; that it is 
an unofficial document and nothing to give it authenticity in the 
court of law; it does not purport to be from the office of the officer 
of the interior; anything that is of record that is of any value can- 
not go out. 

Mr. Wepster: The official list is offered. 

Mr. SHONHEIT: It is not certified to, and we object to it; it does 
not show any authenticity of any kind; immaterial and irrelevant. 

Sustained. Plaintiff excepts. Copy annexed, marked 8, page 
thirty-five, this bill. 

Mr. WepstTeER: The exclusion of it is not because it is not suffi- 
ciently authenticated, but that it is immaterial paper. 

The Court: Yes; the plaintiff excepts, which 1s hereto annexed 
and made part hereof, marked Ex. 8, page 36, this bill. 


21 The plaintiff offers in evidence a certified copy of the deed 

from George Washington to Houston Nuckols. Objected to 
on the ground that the loss of the original is not accounted for. 
(Same annexed, marked Exhibit E above, and made part hereof. 
See page 27, this bill.) : 


E. W. Tuomas, on behalf of the plaintiff, testified : 


I was one of the firm of Thomas and Broady, counsel for Hegler; 
remember receiving a package of deeds and documents of title from 
Cincinnati; they are not in my possession or under my control ; 
know they were sent to the office of the clerk of district court at 
Falls City ; that is the last I saw of them; my recollection is the 
deeds. and depositions were received at my office by express and were 
sent down to Falls City or taken to the office of the clerk of the dis- 
trict court; the deeds and depositions were in the same paper; I 
think were attached to the depositions ; not quite certain about that ; 
subsequently I examined the files in the clerk’s office at Falls City ; 
could not find them; Mr. Broody examined and he could not find 
them; the clerk could not find them; have never never seen them 
since. 


Cross-ex’m.: 


Am not certain that the deeds were attached to the depositions ; 
think they were; do not remember the object of filing the deeds in 
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the clerk’s office; my recollection is that it was because they were 
attached to the depositions; am not certain about that; can’t give 
exactly the date of receipt of the deeds ; may have been in 1870 or 
; do not know whether they were with the first or second batch of 
depositions; do not remember what Mr. Stark swore to in his deposi- 
tions, it is so long ago; I do not remember his testimony, so do not 
know as I would remember the first deposition if I should see it. 
(Handed a set of depositions.) I do not remember whether these 
are the first or second depositions, and have not examined these for 
years; cannot state how many deeds there were; think the deeds 
were in the same package with the depositions, and, if I am not 
mistaken, they were attached; if I remember, Mr. Broody 
22 and I read them over; do not remember whether they were 
a part of the depositions, it is so long ago, and I have not 
thought of it since; do not think he would have put the deeds in 
the clerk’s office if they had not been attached to the depositions ; 
cannot identify any particular deed as in the package, nor the name 
of grantor or grantee in any of the deeds, nor how many there were, 
nor whether there wer > any exhibits with the first depositions or 
not ; do not think that if they were not attached to the depositions 
nor referred to in them that I would have filed them in the clerk’s 
office, but have no recollection about that; do not know that it would 
have been wrong tu have filed them in the clerk’s oftice if they were 
not exhibits to the depositions; my recollection is that Mr. Broody 
and I both examined into the clerk’s office at Falls City many years 
ago and could not find them ; think Mr. Broody did most of the 
work in reference to the matter; think Mr. Broody and I dissolved 
partnership about 1875 or ’76; remember we were in partnership 
and dissolved amicably, but cannot give the exact date. 

Plaintiff offers in evidence copy of a deed of George Washington 
to Houston Nackalls. 

Defendants object that loss of the original is not sufficiently ac- 
counted for and Charles F. Walters is not a justice of the peace. 
Overruled. Defendants except. 

Deed hereto attached, marked Exhibit E, page 27, this bill. 

The plaintiff offers in evidence the second deposition of Wm. M. 
Stark, hereto annexed, marked Exhibit F, and made part hereof. 

The 4th question is objected to as not the best evidence. 
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The Court: I think there is evidence enough to justify them in 
showing what the deeds were; I think there is some testimony that 
accounts for the absence of the original ; I think that they have au 
right to show the contents if they can prove the execution of the 
deed—what it contains; they have a right to do that, and if they 
cannot do that they must fail. 
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23 Exhibit A, in connection with this deposition, is offered in 
evidence, objection to which is reserved until all the deeds 

are In. 
The defendants ask at the close of the reading of the deposition 
that all the testimony that had just been read from the deposition 
be excluded from the jury; that relates to the deed from Nuckols to 
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Ballard as incompetent to prove the execution of the deed, or that 
any deed was ever made by Nuckols to Ballard. Overruled. 

The plaintiff offers in evidence the deed from Nucklos to Ballard; 
objection reserved until all the deeds are offered ; attached to depo- 
sition as Exhibit B to dep. F and part thereof (page 27, this bill). 

The plaintiff offers in evidence the deposition of J. D. Hegler ; 
the second deposition received without objection, and the same is 
hereto attached, marked Exhibit T, and made a part hereof, page 


37. this bill. 


The plaintiff offers in evidence the deposition of L. A. Ryan, of 


Falls City, Nebraska. The defendant objects to the memorandum in 
the caption of the deed that was put there by the recorder as no 
part of the deed. Overruled. The deed is hereto attached, marked 
art N, and made part hereof (57, this bill). 

The plaintiff offers in evidence the deposition of Charles F. Wal- 
ther; received, and the same is hereto attached, marked Exhibit N 
2 (page 38, this bill). 

The plaintiff offers in evidence the deposition of Mr. Stark, taken 
on the 8th day of November, 1870, hereto attached, marked R, and 
made a part hereof (page 54, this bill), to which he attaches the 
original census list. Objected to. Sustained. 

The plaintiff offers in evidence Exhibits “A,” “B,” and “C” tothe 

deposition, being the deed from Nuckols to Ballard, from 
24 Ballard to MeMill: an, and from McMillan to Hegler, — parts 

of said exhibit ried 300 & 31, this bill); also the answer of 
the defendants, filed in the State court December 29th, 1871, a certi- 
fied copy of the answer in this same controversy, dated December 
29th, 1871, which is hereto annexed, marked W, and made part 
hereof (47, this bill); also the tax receipts for the payment of taxes 
by Henle and his grantors previous to him, on this land for the 
years 1863, 1864, 1865, 1866, and 1868, 1867 being absent, hereto 
annexed, marked a4, 2. 3,4, &5; received, and thesame are hereto 
attached, marked Exhibits A, B, C to def’ts, Nov. 8, ’70, W, X 1, 
X 2, X 3, X 4, X 5, and made parts hereof (page 39, this bill). 

The plaintiff offers in evidence the deposition of W. R. Kane upon 
the rental value, and it is agreed that C. H. Jeffery, Henry C. Smith, 
EK. C. Nutter, Henry C. Shrader, and E. E. Metz will testify the same 
as Mr. Kane; the depositions are hereto attached, marked Exhibit 
Y (page 39, this bill). 


Here the court adjourned until to-morrow morning at 10 a. m 


Lincoin, NEBRASKA, January 9th, 1885. 
The court met pursuart to adjournment, the same parties appear- 
ing on either side, and the following proceedings were had : 


The answer above referred to is objected to. 


The plaintiff states that he offers to show that defendants pur- 


chased subsequent to the claim of Hegler, so that the defects in the 
deeds clear down to Hegler would not figure, provided that they 
were good between the parties, and also that there is an admission 
in there that the deeds are admitted to have been made clear down 
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to Hegler. Objection sustained. Plaintiff excepts. Exhibit W above 
(47, this bill). 

The plaintiff offers in evidence sections 42 and 48 of the acts of 
1856 of the Territory of Nebraska at page 165; received ; a copy of 
same is hereto attached, marked Exhibit “Z” (page 48, this bill). 

The plaintiff asks for another purpose that the original 

20 census list be admitted, because on further examination it is 

found that there are two George Washingtons on the list; 

that Mr. Vanderslice says that this list was approved by him and 

sent to Washington, and yet he says that he did not know of but one 

George Washington ; that there appears to be two George Washing- 

tons, one about the age contended by them and the other by us. 

Objected to as immaterial; overruled ; defendants except; which is 

annexed hereto, part of the deposition of Stark, Exhibit S (page 25 
this bill). 

The plaintiff offers in evidence a copy of a deed from Nuckols to 
Ballard. The defendant makes the same objection to this deed as 
to the others; the one from Nuckols to Ballard has no description 
in it, and it appears to have been executed three days before the 
allotment was made. 

The Court: I will hold that if the grantor had no title at all at 
the time of the conveyance, and he afterwards procured a title that 
would inure to the benefit of the grantee, it would be immaterial 
whether he had a title or not if he afterwards acquired it. 

The defendant further objects to all these deeds on the ground 
that there is no sufficient foundation laid for the introduction of 
anything but the original. Overruled; defendant excepts. 

The defendants object to the deed from Ballard to McMillan that 
it is defective for the reason that it was not entitled to be recorded 
in the office of the clerk, for the reason that the certificate of the 
justice of the peace does not certify that the deed was executed ac- 
cording to laws of the State of Ohio, and this paper that thev pro- 
duced is simply a blank piece of paper. The only evidence of that 
deed is the evidence of this man Stark, who says that it was done 
in his office and that these witnesses are all dead (page 30 this 

bill). 
Z6 The deed from MeMillen LO Hegler is defective for the 
reason that it is not properly recorded ; that it was not enti- 
tled for record and cannot be introduced in evidence at all; that the 
attesting witnesses are not accounted for, and they do not even 
name the witnesses to the deed. Overruled; defendant excepts (G, 
ol, this bill). 

With this the plaintiff rests, and no further or additional evi- 

dence being offered bv either side. 


C. A. POTTER, Reporter. 
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ot . Veda 
Instructions. 
Drp’r INTERIOR, 
Orrick INDIAN AFratrs, May 14, 1856. 


) Joseph [.. Sharp 
Abstract. 


Ist. Sets forth, 10th, that by the 10th article, treaty Prairie du 
Chein, July 15, 1830, reservation between the Nemaha river was 
eranted to half-breeds of Iowa, Omaha, and other tribes of Indians. 

2nd. By the 5th, 4th, of act of Congress of July 5lst, 1854, for 
making appropriations, for Indian Department and fulfilling tre: ity 

stipulations, the President is authorized to cause to be full illed the 
above tre: ity stipulations by causing the reserved tracts to be sur- 
veyed and allotted to the proper persons in fee simple. 

3rd. To enable the President to comply with the act it is neces- 
‘sary to ascertain the number and names of the half-breeds and mixed 
bloods entitled to participate, vou (Sharp) have been appointed com- 
missioner to act under following instructions: 

To give notice for all persons interested to appear before you with 
their applications and evidence. 

Before commencing to take testimony consult with the Indian 

agents and chiefs of the tribes. 
27 In making report have regard not merely to proof appli- 
cants may submit, but also to information from above-men- 
tioned and other sources you consider reliable. 

You will be furnished by the superintendent of Indian affairs at 
St. Louis with all the information he may discover bearing on the 
subject. 

I direct that you prepare your report in full toembrace a list con- 
taining names of all applicants, arranged by tribes and families 
and single persons, showing names, age, sex , relationship to the tribe, 
place of reside nce, who .are orphans or wards, and such other facts 
as you consider useful and proper. In every case, whether admitted 
or rejected, give briefly your reasons. Transmit your report, with 
evidence taken, to this office without delay. The several Indian 
agents for the particul: ir tribes will be instructed to render you all 
proper assistance in the premises. Before commencing your duties 
take and subscribe an oath of office before some officer authorized 
to administer oaths that you will support the Constitution of the 
United States and faithfully discharge your duties as such commis- 
sioner; which transmit to tbis office. 


GEO. W. MANYPENNY, Com. 


Authentication under seal Indian Dep’t, July 17, 1876, as true 
Copy. 
ZACHERIAH CHANDLER, 
See’t’y Interior. 
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“pf 


Abstract certificate of allotment (copy from deed record), date 
April 15th, 1859, to Geeta Washington, half-breed of Iowa tribe, 
o2U0 acres, under treaty and act of eres (above mentioned), known 
in Government surve ys as north half sect. 8, township 2 north, range 
17 east. 


WM. M. SHARP, 
Special Agent. 


(B 2 D). Assignment written upon above certificate of allotment, 
by George Washington, “to whom within certificate was 
28 issued,” to Houston Nuckolls and his heirs forever, the land 
herein described, and authorize him to receive patent therefor. 

In presence of 2 witnesses. ; 


GEOR GE Ww, ASHINGTON. 


mar k. 


Acknowledged before justice of the peace, Charles F. Walther, 
Richardson Co., Nebr., Apr. 16, 1859—regular, except the word “ vol- 
untary ” act and de oe is omitt ted—bei ‘ing acknowledged as “ his act 
and deed.” 

Duly certified as true copy from Book F, page 35, miscellaneous 
record of county clerk’s office, by Ruel Ninems, Co. cl’k, under seal 
April 12, 1876 

l’xcluded ; plaintiff except 


6s ( ee 
Patent. 


United States to Ge oe > Washington, his heirs and assigns, forever, 
north 5 sec. O, bp 2 Me ee east, 6th P. M., sept. 10, 15860, by 
President James Bue ee anan. 
Duly authenticated copy, May Ist, 1872. 
WILLIS DRUMMOND, 
Com. General Land Office. 


( ¢ y py.) 
° 
Deed. 


George Washington to Huston Nuckolls, same lands, considera- 
tion, $600, in fee simple; covenant of warranty of title, April 16, 
1859 ; — in form, and execution acknowledged April 16, 1859, 
before Ch’s F. Walther, justice of peace Richardson Co., Nebr.; re- 
re April 25th, 1 859 , Book E, page 333, deeds record, Richardson 

, Nebr.; copy certified by county clerk Richardson county, Nebr., 
pee 23,1875. The acknowledgment contained these words beyond 
the ordinary words of such certicate, viz: “I further state that I 
am twenty-one years of age.” 
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Te VEL 


Deposition Wm. M. Stark, taken — Cincinnati, Ohio, Sept. 20th to 
22nd, 1875, before Chas. F. Seybold, notary public, Hamilton Co., 
Ohio, in this cause; formal parts and notice omitted and reduced to 
narrative form as follows: 

1. My name is William M. Stark; age, 56; reside Cincinnati, 
Ohio. 


2. Am same Wm. M. Stark who formally gave deposition 
29 in this cause in State court, October or November, 70, and 
again April 26 and 27, ’72. 

3. Am acquainted with north half section 8, t’p 2 N., of range 17 
E., 6th P. M., Richardson county, as special commissioner, appointed 
by Commissioner of Indian Affairs for half-breed reservation between 
the Nemaha rivers, in Nebraska. I allotted said land to George 
Washington, nixed blood, Iowa tribe, and delivered to him in_per- 
son on the reservation my certificate of such allotment, signed by 
‘ne as such special agent. I am enabled to testify explicitly to this fact 
from a copy of the census list delivered to me by the Com. of Indian 
Affairs containing a list of mixed bloods entitle to participated in the 
allotment of land between said rivers; such census list I now hold 
in my hand, dated Office of Indian Affairs, Feb’y 4th, 1858. On the 
census list is written in my hand: “Allotted to George Washington, 
nixed blood, Iowa, north half sec. 8, range 17 east, to 6th P. M., 
320 acres,” copy of which I have attached as a part of this my depo- 
sition. 

4. | remember a deed of conveyance from Houston Nuckalls to A 
S. Ballard, then of Aspinwall, Nebr. It was signed and sealed by 
Houston Nuckalls and Mary, his wife, acknowledged before a justice 
of the peace, Richardson county, Nebr., April, 1859. It conveyed to 
A.S. Ballard the north half of said section 8, and north half of sec. 
9, in same township; this deed, with others belonging to Ballard, 
was 1n my possession for some time in fall of 1859, at my office, 
Xenia, Ohio. It and other exhibits with my first depositions was 
forwarded to Thomas and Broady, attorneys-at-law, Brownville, 
Nebr., and, as I am informed and _ believe, delivered to the clerk of 
the court, Richardson Co., Nebr., and afterwards lost or stolen. 

5. | am able to give description of the land contained in and con- 

veyed by said deed from then having made a copy of the de- 
o0 scription of the land conveyed by said deed while it was in 

my possession. The description was the north half of section 8 
and the north half of section 9, all in t’p 2 north, of range 17 east, of 
sixth principal meridian ; a number of other deeds from Nuckolls 
to Ballard were then in my possession, and I copied from the deeds 
description of the landsconveyed, and compared descriptions with my 
record of attacliments and found the descriptions correct ; Nuckolls 
purchased of George Washington, mixed Iowa, the north 3 of sect. 
8, t’p 2 N., of range 17 E., and of Now-to-che-chin, ? blood Iowa, the 
north 4 of sec. 9, same township. 

6. ‘his paper (Ex. A, this dep.) is not a correct copy of the deed 
of Nuckolls to Ballard, formally in my possession, in this, that the 
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word two between the words “township” and “north” is omitted : 
with the word two inserted between “ township” and “ n¢ ok oe 
would be a correct copy of that deed. 

7. It fails to be a correct copy because the word two is omitted 
between the words township and north. If the original deed had 
been correctly recorded the word two would have been there between 
‘township ” and “ north,” as it was 1n the original which was in my 
possession, forwarded with other deeds and papers with my first 
deposition mentioned. If the word two was inserted between “ town- 
ship” and “north ” in description of the land, then Ex. A would be 
a correct copy of the description of land in the original deed from 
H. and Molly Nuckolls to A. 8. Ballard. 

8. George Washington, mixed Towa, had possession of sai 
from date of allotment (Apr. 15, ’59) till he sold to Nuckolls 
16, 59; Ballard purchased the land of Nuckolis Apr. 20, ’59, sold 
and conveyed the same to James McMillen Sept. 16th, ’59, and said 
McMillan sold and conveyed the same north half of see. 8, t’p 2 north, 
of range 17 east, of 6th P. M., to J. D. Hegler, Oct. 13, 69, who took 
and held possession and paid taxes on said land until defendants 
claimed and took possession. The deed of Ballard and wife to 

MeMillen conveying the north half of said sec. 8 was 
| written in my office, at Aenia, Ohio, In my presence, about 
Sept. Ist, ’59. Ball: ird wrote the deed and copied the dese rip- 
tion of the land from the deed of H. and 1 Moll r Nue kolls to Ball: ard. 
After the deed was written I held Ballard’s deed to MeMillan and, 


Ballard reading from Nuckolls’ deed, we compared description of 


the land, to wit, the north half of section 8, town. 2 north, of range 
17, and found it was correctly copied. Ballard then took the deed 
to his residence, Jamestown, Green county, Ohio and, Sept. 10th, ’59, 
acknowledged it before John D. Johnson, justice of the peace, Green 
Co., { hio, witnessed by said Justice of the Peace Johnson, and James 
Hibben. All of Ballard’s deeds remained 1n my possession for some 
time afterwards. In winter of ’59-’60 Ballard delivered the deed, 
properly acknowledged, to McMillan, in my presence _— Ln) my office. 

In the latter part of Sept., 59, I directed MeMillan to deed 
to John Boyd, a . of court of common pleas, Green county 


and — him certify John D. Johnson was an acting justice O 


co 
A 
i] 


Pe eat pam, 


peace of Green county at the time of taking the acknowledgment of 


said deed before teonie it to Nebraska for record. 

9. Said John D. Johnson, the justice of the peace, and James Hib- 
ben, the subscribing witness and officer before whom the acknowl- 
edgment was taken, are both dead. John Boyd, clerk of the court, 
Green county, O., who certified John D. Johnson’s official character, 
and Alexander S. Ballard, who madg the deed, and James McMillen, 


who received it, are all dead. Mrs. Mary Jane Ballard, widow of 


A.S. Ballard, is living in Jamestown, Green Co., Ohio. 
(Signed) : WM. M. STARK. 
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Exuipit “A ” ABovE DEPOSITION. 


Warranty Deed, N. 4 Sec. 8 & N. 3 e- 9 , ay 2,R.17. Filed for Record 
May 24, 


H. Nuckolls and Wife to A. S. Ballard. 


Know all men, &e., -* * * MH. Nuckalls and Mollie Nuckalls, 
* * for consideration of $1,200, * * * acknowledged, 
‘-. * 


* sell and convey t Alexander S. Ballard, 
O2 bis Hore, * .*. * orth half of section eight and north 
half of section nine, all in township — north, of range seven- 
teen east, of 6th P. M. (with special warranty) 
Dated 20th day of April, 1859. 
Witnessed, to wit: Acknowledged, Richardson county, Neb., Apr. 
20, 1859, before justice of the peace in due form. 


Above copy certified from Book EK, page 385, deeds recorded, Rich- 
ardson Co., Neb., by L. A. Ryan, Co. clerk, Apr. 23, ’75. 


ExuHiBpit “B” tro ABOVE DEPOSITION. 
Warranty Deed. Filed for Record I bh. d, LS6Q. 
3 S. Ball: ard to J; ames Me »Mille nN. 


Alexander 8. and Mary Jane Ballard, his wife, in consideration 
$1,000, to James McMillan, his heirs, &ec., the north half of section 
8, township 2 north, of range 17, Richardson Co., Neb., 320 acres 
(special warranty). 

Dated Sept. 16, ’59. 
ALEXANDER S. BALLARD. 
MARY JANE BALLARD. 
Witnesses : 

JAMES HIBBENS. 
JOHN D. JOHNSON. 


A cknowledgem« nt. 
GREEN CouUNTY, OBIO. 
Before John D. Johnson, justice of the peace, said county, per- 
sonally appeared Alexander 8. Ballard and Mary Jane Ballard, — 
acknowledged the signing and sealing of the above conveyance to 


be their voluntary act and deed, &e. 
Apr. 16, ’59. 
JOHN D. JOHNSON, J. P. 
GREEN County, Onto, Oct. 14, ’59 
John Boyd, clerk court common pleas, said county, certifies official 
character of J. D. J., acting justice of the peace of said county, &c., 
at above date, and genuineness of his signature. 
[SEAL.] | JOHN BOYD, Clerk. 
Above copy duly certified from Book I, page 194, deeds, Richard- 
son Co., Neb., Apr. 23, 1875, by L. A. Ryan, Co. clerk, said Co 
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33 Exursit C, ABOVE DEPOSITION. 
OFFICE OF INDIAN AFFAIRS, Feb. 4, 1858. 
A list containing the names of half-breeds, who, upon testimony 
presented to this of ifice, are entitled to p cise seve ot : — tinent o1 
assignment of la i1nds within the reservation betwee 2 Nemahaws. 


} 
‘ 
i 


‘I So} Mal 20 M 
( W Mal LO 
(; 
War mnty Deed. Filed tor Record i bh. S. LS6O 
James and Malinda MeMillan to J. Dice Hegler. 


James MeMillan and wife ewes ida Xenia, Ohio, in econsideratio 
of $1,000 paid by J. Dice Hegle ane ained, &c., and eonvey to J. 
Dice Hegler, his heir, all real estate in Bi. hardson Co., Neb., dé 


scribed as north half of section d, bp Z north, range 17, 5020 acres 

} } 46 - 9 . . . ‘ 
special warranty, dated 15th ¢ et. 1859; signed DY grantors in pres- 
ence of two witnesses; acknowledged Green cou lnty, (i hio, befor James 


{ 
K yle, justice of peace, in due form, Oct. 18th, 1859; certified Green 
county, Ohio, Oct. 14, L859, by John Boyd, clerk common pleas 


ge | ° f " {}, , 1 ” ‘ P*é 3 e ‘ > 12 = cy . } e } | " } . : | ' =T,, 
court, to official character of James ic, yle and Fenulheness Of DIS si’: 


» datiGie® fe oe SO Bid ee ee ee eee g Fe 
Copy certihed trom page 195, Book I Deeds, Richardson Co., 
s @ q 


| au: ‘} lark » 92 Qn Fr 
lL. A. Ryan, Co. Cierk, Apr. 20, 15/0. 
‘QQ. 
: ij , pe) 
Lt 3, lorma parts nd questions omitted, KCI) OC} sU—L2, 
Apsterecth 
Loo 
x ’ d . 
J. D. Hegler is my name; age, 40; residence, Ham Ohio 
¥ i | s 5 ’ * 
iormatliy Gave ageposition 1n this case 1n Sta eourt: am acquainted 
" } } . < T | wi | > } } 
with the north half section 8, t p 2 N., of R. 17 E., Richardson 
county, Neb., of the execution of a deed from Houston Nuckolis to 
» 1] as Ze = , =o » - 1 1} " yr ; } f° ] 1] : } 
Ballard: only know bnat Balla '¢ had a deed trom NUCKOILIS alld 
> oa &. . : . y _ ~~ “ ‘ i 1 “ 7 ™ : ‘ ' + +] 4 
his wife: on ; it in my possession, and think it was sent with 1 
fj . y ° 4 ri : : | | 
first de} posit nn of W. M. Stark to Thomas and 


a ) 
Neb., an am informed and believe that the deed, with other | 
was lost or st “ai I was present when the deed from Ballard and 
wife to MeMillan was written, and saw Ballard copying the descrip- 
tion of land from yee deed of Nuckolls to himself, and heard Ballard 
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and W. M. Stark ae ‘the description of the land in his deed 


to ) MeMill lan with that in his deed from Nuck =, lo not remember 
ie description as compared; did not note it particularly; I do not 


4 i 


know who had possession of said land prior to Oct. 13, ’59; from 
that time I held possession and paid the taxes till defendants took 
7 


posses sion. Of the part 


| 
i 
eS ahd S&S 


Johnson the justice, and Boyd the clerk, w ho certified, are all dead; 
Mrs. Ballard lives at Jamestown, Groen Co., Ohio. The original 
i‘ 


deeds constituting my chain of title were all in my possession, viz: 
The certificate of allotment of N. + of section 8, t’p 2,8 B17 E., 
to George Washington, 320 acres; the deed from him to Houston 


} 


Nuckolls. the deed from Nuckolls and wife to Ballard, the deed from 


Ballard and wife to McMillan, and the dee : from MeMillan and wife 
LO me. These were all ex pressed with Wm. M. Stark’s first deposi- 
tion in State court to Thomas and Riaeie. attorneys-at-law, Brown- 

lle, Neb., who informed me they received them and that ‘all said 


\ 
papers were lost or stolen. 


Depositions taken Nov..8, 1870, Wm. M. Stark, formal part omitted. 


\ : . are re ee =O, ep a ee 
1. William M. Stark is my name: age, 53 years: residence, Cin- 


cinnati Hat nilton county, Ohio. 

2. a uly 8 , 1859, | was special agent of the Indian Department of 
the inited States to assign or allot lands in the half-breed Indian 
reservation, between the Great and Juttle Nemaha rivers in Nebraska, 


} 


for the benefit of such haif-breed and mixed-blood Indians entitled 
to the same under the 10th article of the treaty of Prairie Du Chien 
of July 15th, 1830. I was appointed Aug. 4th, 1857, by Hon. J. W. 
Denver, Com. of Indian Affairs, and continued to be such special age 
until the middle of July, 1859, when I made my final report and all 
my papers to the Com. of Indian Affairs at Washington, including 
all certificates of allotments to the half-breeds or mixed- bl od 
[Indians which had not been delivered to the parties entitled, who 
had failed to appear and be identified and receive certificates. 

3. I know all about the allotment of land between Nemahas on 
ie half-breed reserve in Nebraska to the mixed-blood Indians; was 
1e special agent to make the allotments, and delivered all the 
rtificates of allotments that were delivered on the cround. 

I know the north half of section 8, t’p 2 north, of R. 17 E., in 
Richardson county, Nebr., in the half-breed tract—was sNetied to 
— Washington, of mixed blood, Iowa tribe, and certificat: 
therefor was delivered by me to him in person, April 15, 1859. [ 
mock judge him to be more than 21 years of age from his appear- 
aoe 

(The following excluded on def’t’s objection; pl’ff excepted :) | 
also judge that he was more than 21 years old at that time from 
official list containing the names of half-breeds who, upon testimony 

presented to the office in Washington, were regarded as en- 
36 titled to participate in the allotment of lands within the 
reservation between the Nemahas, which list is dated Feb. 


lf 
l, 


ubscribing witnesses to the deed of 
Ballard to MeMillan, Ballard — grantor, Hebber the witness, 
a 
‘ 


a, 
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J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. ¥ 
Original allotment certificate, date 15 April, 1859, to George 

Washington, mixed blood, of the Iowa tribe, 520 acres, viz., north 

half of section 8, township 2 north, range 


—_— 


17 east. 
WM. M. STARK, 


Special Agent. 


J 


On back of same as follows: For value received I, George Wash- 
ington, to whom the within certificate of allotment of half-breed 
land was issued, do hereby sell, assign, transfer, and convey unto 
Houston Nuckolls, his heirs and assigns forever, the within certifi- 
eate and the land therein described, and authorize him to receive 
the patent therefor. é 

Given under my hand and seal this 16th day of Apr., 1859. 

GEORGE x WASHINGTON. 
mark. 

WM. T. NORRIS. | 

WM. K. CAIN. 

TERRITORY OF NEBRASKA, County of Richardson : 


Before the undersigned, a justice of the peace within and 


38 for Richardson county aforesaid, appeared George Washing- 
ton, who is personally known to the undersigned to be the 
identical person whose name is subscribed to the foregoing assign- at 


ment and acknowledged the same to be his act and deed. 
St. Stephens, Apr. 15, 1859. 
CHAS. F. WALTHER, 
Justice of the Pr ace. 
5 
Deposition, formal part omitted, taken July 2, 1878. 


J. D. Hegler is my name; age, 37; reside, Cincinnati, Ohio; plain- 
tiff in this action. The deed from George Washington to Houston 
Nuckalls,and also the deed from Nuckalls to Ballard: also the deed 
from Ballard to McMillen, and the deed from McMillan to myself, 
each of which conveyed the land in controversy forming the chain 
of title I had in my possession from the time I purchased said 
lands from MeMillan in 1859, till about the 8th of November, 1870, 
when I sent them by express to Thomas and Broady, my attorneys, 
Brownville, Neb., and I have not since seen or had possession of 
them or either of them since. 


CZ , $9 
es i 
J* 


Deposition of L. A. Ryan, formal parts omitted, taken Sept. 20 
1875. 


L. A. Ryan is my name; age, 34 years; residence, Falls City, | 
Nebr.; county clerk and register of deeds, Richardsoi county, Neb. 
This paper, Exhibit A, attached to this deposition is a correct tran- p 
script from the deeds of record of Richardson county, Neb. I have 
looked at and examined the original record,from which Exhibit A, 
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attached, 1s copied, and cannot say whether the omission of the 
} .° | 7% = Be . “— : . a3. } TF . . i | , 
number of the township, omitted 11) bLhne aescription in the body of 
Lhe deed, was an error 1n the recording Or Not. ‘here a pears to 
| & 


| é 
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» ii sais ae a - ee vee ee ] ' 
Mr. v¥ 1lillal H. Mann, the reeorder, who recorded LilIS deed, uC- 
. ? } . ’ + . ° i : 
customed to note on the record such Omissions, defects and mistakes 


: -_~, ae a el 
in deeds, but I have found many whi 


i . 
N : I — s ; n saad ie ~ a :} 
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_ross-ex m 
ry37 = 
. 4 a2. 5 ] > y 
he caption Ol ne d ed. S i have rmedad it. 1S §£ memoran- 
, , } } , 
dum made on the record by the cierk ind 1s 1 a part of the 
, 
Lit ed. 
OS] formal por nitted Chas m Wr Mi. Bais - 
Deposition, formal! ports omitted, Charles FEF. Walther, taken pept. 
6 ) ’ ean ; 
ZU, 15/90 
‘] sy l, . ht \; lt hye - 7 ? } 4 > vy) ‘We ry if : ] , ' [> en 
Charies ; \ aither 18S my name: ao + resident hichbardson 
- y } : si L. 7 rr Liy lal s a8 } } ’ . 
WO., Nel .- am the cUnas. I \\ aitber who took the acknowledoment 


he interpreter; Houston Nuckells requested tl 


im if he was of age; the interpreter asked him something in In- 
1: . £4 rea Sate ST 
Glan, an d Lar. -rar-ash, George Wash ington’s father, replied In inaiad 
i 
[ 


} GD ET 8 — y » a 
P said it was all right. George Washin 


g : 
peared to be a tall, grown boy. After the interpreter said “ All 
right,” Houston Nuckolls told ine to put 11) the deed the words m l 


-= 
am twenty-one years of age. How it was put in the ackKnowle i o- 
ment I cannot explain. The words were intended to refer to George 


\\ rp my mind appears to have been in confusion. I dc 
, ‘ . . , ; . : 
not know where W. W. Buchanan, witness to the d leed. is: the other 


witness, W. T. divesia is in Washington Territory or Oregon. 


Nene 


Cross-ex’m 
Do not recollect the interpreter; it was either Robert White Cloud, 
Frank Dupies, or Elijah Deroin; the interp eter was not sworn; 
George Washington did not understand the 
did not know his age. 


(The following words plaintiff objected — as hearsay an i incom- 
petent ; objection overruled, and plaintiff excepted, v 


40 I understood afterwards that he was between 14 ane 16 

years of age; Geerge Washington himself made no represen- 
tations as to his age or said a word ; Lag-gar -ash, when the interpre- 
ter asked him in regard to his age, answered for him. 


2§ J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. . 
Redirect : 
: (To plaintiff's counsel:) In saying to you some time ago that 
: George Washington represented himself to be of age at the time of 
i ~ } - _ a ‘ y 4] , . " ' i ’ +. y? 
making the deed I had reference to the conversation as Piven more 
fully in this testimony; I stated that he was pretty well grown up, 
and could be taken by a casual observer as of age. 
a —_ 
rT\ “ “ - = et a2 ' 3 eet anta 44. 
tax receipts, abstracts, lormai parts omitted. 
De seruption of Land. 
= 4 os I Al — y % i 
nib |e 
N ail ‘5 Zz 4 i i : i ee i 
N44 & partof E.| 8| 2/17 | 1864 \ M 14 39 A. Br., 1 
of N. W. 4, 
th other land 
N.] 4 & ‘res 8 2 17 ' i j R. Hol I 
rt Side N. 
VW vith othe 
NI .& Ac} ~ 2 ! la D. R. H | 
ff’ E. side N 5. al 
Wh ‘ 
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7 . > ¥ . P . | 
Deposition, lormal parts omitted. 


William R. Cain is my name; 62 years old; reside Falls City, 
Neb.; farmer; am acquainted with parties to suit for 27 years past; 
have known the land in controversy since its survey by the Govern- 
ment, 25 years ago; the first Improvements were put on it in 1870 
or 71; Wm. Herd or David Farrington put the first post _ 
thereon about 1871; Henry Jeffrey moved on the northeast 
quarter during 1872, and no one was then living on the other 
part of land. I think or heard the posts were put on for James Cot- 
tier for the fencing of the farm ; the first breaking was done in 1871; 
Henry Jeffrey broke about 40 acres, and some more was done since. 
The house was built in 1872. The lard is now worth $25 per acre 
without improvements. It would sell for more with the improve- 
ments; $30 to $35 per acre with the improvements. It is worth a 
rent of about $550 per year and has been worth that for a few years 
back. The average yearly rental for the farm since its improve- 
ments first has been $400 or $450. 


beboate 
ae 


° an be ° _ > ' 1 > 
Agreed. Above is also evid’c of E. E. Metor, Chas. Henry Jeffry, 
Henry C. Smith, and reading their depositions waived. 
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the tribe. 


11. He was born on the old reserve called the Iowa trust land. 
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12. He drew lands on the half-breed reserve, between the two 
rahas. 

a“ [ know of no other George Washington who drew land on the 
-breed reservation. 

t. Nor have I known of any other Iowa Indians within twent 
five years back by the name of George Washington. 


oer 
ner 
= 

eocvmatt a ae} 
— 
se nee oe! 


Obj. by pl’ff’s att’y. 
He is in the neighborhood of 26 years of age. 
13 16. I know nothing of his having made a deed to Houston 
Nuckalls. 

17. He has been in full tribal relation to the Iowa tribe and lived 
with them since. 18, I have known him and have been in charge 
of the several agents over the tribe. 

19. He speaks the Iowa language and understands English a 
20. Knew of his making a deed to Shoenheit and Towle about 


hese 


three years ago. 


Cross-ex’m.: 


I have been with the Iowa tribe since 1837: know the age of 
; > 


George Washington only from my acquaintance with and knowledge 
of him ; first saw him when an infant; there is no record of his age 
that I know of; I did not keep any account of the years since I saw 
him a child; we do not keep any account of years of time as they 
pass; I have known Lag-gar-ash ever since I can recolle ct anything ; 
that has been his name since 25 years ago last winter; he has only 
two sons that I know of ; George Washington is here prese nt ; Ido not 
think he is 30 years of age; he is not 30; I have good idea he is 
not 30; when he came to the reserve in 1854 he was about the 
size of a boy 8 or 10 years of age and was between 8 and 10 vears of 
age; his name has been George in the neighborhood of 20 years ; 
when he was at school he drew land because he was a mixed blood ; 
his mother was full-blood Indian ; his father, Lag-gar-ash, is a little 
over half-blood Indian, of Iowa tribe, but has some white blood ; I 
know it, because he is recommended by a great many of the tribe; 
I merely knew there was such a man as Houston Nuckalls; do not 
know what Shoenhbeit and Towle gave George Washington for the 
land. 
Redirect : 

My memory is pretty good generally as to past dates and events ; 

Lag-gar-ash’s other son had no name and died in child-birth. 


a 
c¢ AA 9? 
M. 


Lag-gar-ash. 


Questions and formal parts omitted ; depositions taken March 20, 
1871. 

44 My name is Lag-gar-ash, head chief of Iowa tribe; am 

about 55 years of age; have one son, George Washington, 


gee 
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my only son living; he is 26 years old next harvest time, to the best 
f my knowledge: Major Richardson was U.S. Indian agent when 
ie was born; George Washington drew land as an [owa.mixed- 
lood, but I do not know where it was; he belongs to Iowa tribe. 
[In 1859 he sold his land to Houston Nuckalls, at Cain’s store, in 
St. Stephens; he was then about 12 or 13 years old. The Iowas 
moved on the reservation in 1854, and he sold his land to Nuckolls 
about five years after. He did not understand any English when 
he sold his land LO Nuckolls. 


Ob}.—Immaterial. 


Nuckalls paid him $ ste vt money and a horse he took at $150; 
my son, George Washington, is present here. 


Cross-ex m: 


[ live on the Iowa reserve, on Kansas side; have had eight sons: 
only the present one was named George Washington. I only count 
time by the winters. I knew George Washingt drew land. |] 
was myself a mixed blood and knew he drew it. 

Q. Mr. Towle and Mr. Shoenheit have talked all these matters 
over with vou, have they not ‘ 

Answ. They have told me they were going to get the land bacl 


4 
LO] 


pow 


ior Geo! rere. 
. : 7 } > 
Q. Have they told you what to swear to get the land back ‘ 
Ans. That George was only a boy and they were to get the land 


back or a part of it for him; they never told me to swear to any- 
thing. I know George Washington sold his land to Nuckalls, be- 
cause he told me and brought the money and horse. I have been 
rath, i _ = ther ees sac ees, \ a 30 al sit AA 
with the Iowa tribe ever since I was born. My age is about 55. 


Re-examination: 
rn. Isaw 


his patent for the land and saw him give it to Shoenheit and Towle. 
He received his patent from Major Vanderslice, Indian agent. 


[ had three children before George Washington was bo 


Deposition taken March 20, 1871. 
oN” 
Warranty Deed. Filed for Record Feb. 8, 1860. 
J. Dice Hegler to William Wilkinson. 


ADS J. Dice Hegler and wife, Mary, in consideration of $300 

paid, grant, &ec., and convey to Will iam Bs sages his 

— ke. the N. W. } of N. W. 4,.the S. W. 4 of N. W. 4, 10 acres 

the west side of N. E. + of N. W. 4, and 10 acres off of west side 

* S. E. 4 of N. W. 4 of section 8, t’p 2 N., of range 17 E., Richardson 

county, Neb., in fee simble, with gen’l warranty, dated Feb’y 6, 

1860, witnessed, acknowledged in due form before a justice of peace, 

Richardson Co., Neb. Copy from book I, page 197, deed record. 
Certified Jan. 1, 1881, by county clerk. 


> 
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Depositions taken May 30, 1872; formal parts and questions 
omen. 


Daniel Vanderslice is my name; residence, Doniphan county, Kas. ; 


was agent for lowa tribe from “ae 185 3, yin? have known George ‘3 
Washi ngton nearly all the time since—an Iowa mixed blood ; his , 
father was Naggar: ash, generally known as Leg-far-ash, and about Me 
5d to 57 years of age; George Washington drew land as a mixed eo 


blood. 

He is not, to the best of my belief and impression, less than 25 
years old and not more than 27; there is a record of his age at the 
agency and at Weshington. The supplemental list on which his 
name appears was presented to me to be examined and reported on | 
in the winter of 1859. I was acquainted with George Washington | 
in April, 1859. He did not understand English then, and we 
always talked with him through an erinuorae§ I do not want it 
understood that he did not understand English at all; I think he 
did understand me some times when I spoke to him in English, and 
my broken way of talking Indian. He was then living on the 
agency under my charge. He was about 15 or 16 years of age in 
1859. He drew his land in Richardson county, Nebraska. 


$a 4 


Samuel M. Irwin is my name; residence, Doniphan county, Kan- 
sas; first became acquainted with the Sacs of Mo. in 1837. I was 
missionary tothem from 1837 to1860. Ihave been acquainted 


46 with the family of Lag-gar-ash since 1839 to identify its 
members. It was a large and distinguished family. George . 


Washington I am acquainted with ; he belonged to the Iowa tribe 
and family of Laggarash; have known him since his birth, | 
suppose, but can’t identify him by that name; we always called the 
children by the Indian name. Major Richardson was agent at 
the time of his birth, to my best recollection. 

My conviction is that George Washington was born in 1846, mak- 
ing him now 26. Lag-gar- ash is now 56 or 58. The entire time, 
from 1837 to 1860, I resided at lowa and Sac Indian mission school. 


éé P ? 


Daniel Vanderlice. 


Deposition taken Oct. 26, 1875; questions and formal parts omitted. 


My name is Daniel Vanderlice; am in my 77th year; residence, 
Doniphan county, Kansas; am acquuinted with George Washing- 
ton, of Indian mixed blood, Iowa tribe, son of Nag-gar-ash, com- 
monly called Lag-gar-ash, and have known him since summer os 
1853. The father of George Washington being chief of the Iowa 
and — Indian agent necessitated ititercourse between us relative to 
affairs of the tribe. I became acquainted with his son, who was 
often with him in my office. I succeeded Maj. W. P. Richardson, 
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the former agent, in May, 1858, and continued to be agent of the 
tribe till 1860. From 1858 till 1860 Lag-gar-ash and his son, George 
Washington, were under my charge as Indian agent; to best of my 
recollection, George Washington was about 7 years old when [I first 
knew him to identify him; consequently he is now 28 or 29. I am 


¥ well acquainted w ith Rev. Samuel M. Irwin and have been since May, 
| 1853; he was missionary, appointed by the American board of mis- 
sions, to the lowa and Sac tribes, and — charge of the mission 
“T school: do not know where Mr. Irwin is: am informed he is 
47 on a visit to Pittsburgh, Penn. I know of no other George 


Washington of -mixed blood belonging to the lowa tribe. 
There was a supplementary list of Indians of mixed blood sent to 
me by the Commissioner of Indian Affairs for examination and 

| correction, which was reported to that bureau, at Washington. It 

was, I think, in 1859, but cannot recollect. In that list the name of 
George Washington Was included : the list was sent to me for gen- 
eral supervision, to be examined and corrected. ‘There were names 
on the list whose claims to lands were rejected. ‘The claim of George 
Washington was approved and a patent issued. 

| Have you any knowledge now of the age of said Washington on 

§ that list? 

Ans. My recollection is he was about 14 vears old, perhaps not 


Sw@eaaeover 13, when the list was made out. It was customary to add the 
wwe of the claimant, as near as 1t could be Sppromsi ited, from the 


best inforination to be held at the me they had been often incor- 


: rect. If his age was given in that list as olden than 14 or 15 it was 
nat correct. I cannot, of my own knowledge, state how long Maj. 
: Righardson was agent of the tribes . [ succeeded him; he is 
now dead. Lands were granted-to Washington as a mixed blood— 
o2() acres; but I do not remember deseri ot 1; all I know of the 
sale by him to Nuckalls I had from L ag-pa oa his father, and 


heard afterwards he had done so. I advised against it, as he was 
8 under age, and the land would become more valuable by time he 
became 21; have before given a deposition In this case. 


W. 


Abstract of Answer. 
‘3 District Court, Richardson County, State of Nebraska. 
JAMES D. HEGLER 
US. 
({rorGE FAULKNER, JAMES CATLIN, AUG. SHONEHIET, KDWIN BS. 
TOWLE. 


48 Defendants deny that plaintiff has a legal estate 1n fee 
( 


| simple or any other interest in said lands; deny plaintiff is 
P ont itled to possession; aver that George Washington, half-breed 
* Towa Indian, obtained title by patent from United States Sept. 10, 
1860, and Feb. § 28, 1868, being full age, by deed duly executed con- 


veyed the same to Shoenhiet and Towle, defendants, who delivered 
possession and sold by contract said premises to Cottier and Faulk- 
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ner in good faith, who have in good faith improved — at expense 
of $2,000; that since filing of petition they have ascertained that 
plaintiff claims title by a claim of pretended conveyances found on 
deed records of Richardson county of said premises, viz: 

Apr. 16, 1859, from George Washington to Houston Nuckalls, 


Book E, page 333. 
Apr. 20, 1859, from said Nuckalls to A. 8. Ballard, Book E, page 


Oo 
Sept. 16, 1859, from said A. 8. Ballard to James McMillen, Book 


I, page 194. 

Oct. 13, 1859, from said McMillan to James D. Hegler. 

Kxcluded on def’ts’ obj. PI’t’ff excepts. 

Which deeds are recorded in the deed books and _ pages, respect- 
ively. Said deeds are not executed or acknowledged according to 
law. The officers taking such acknowledgements were not the offi- 
cers they represent themselves to be at the times they took the re- 
spective acknowledgments. ‘The deeds are not valid as such, and 
were improperly recorded, and defendants had no actual knowledge 
of their existence at the times of their respective purchases. Apr. 
16, 1859, said Washington was a minor, of the age of 15 years only, 
and in full tribal relation, living on an Indian reservation under 
control of an Indian agent, and said pretended deed was executed 
on the Indian reservation and acknowledged there before a pretendes 
justice of the peace without having jurisdiction. Washington was 
not then the owner of the premises, and Nuckalls and the plaintiff 
conspired to cheat and swindle Washington out of the prena- 
49 ises, obtained said deed fraudulently, and, to more effectually 

becloud the title, created the-intermediate quitclaim convey- 
ance aforesaid and placed the same on record as aforesaid; that 
Washington never received any consideration therefor. Prayer dor 
quieting of title and for costs. 
Z 


Laws Nebraska Territory, in force April, 1859; 
1856, page 165, acts 1856. 


approved Jan’y 26, 


but also by his other contracts, unless he disaffirms them within : 

reasonable time after he attains his majority and restores to the othe, 
party all money and property received by virtue of the contract and 
remaining within the control of the ward at any time after attaining 


Sec. 42. A minor is bound not only by contract for necessaries, 


his majority. 

Sec. 43. No contract can be thus disaffirmed in cases where, on 
account of the minor’s own misrepresentations as to his majority or 
from his having engaged in business as an adult, the other party 
has good reason to believe the ninor capable of contracting. 

Thereupon the parties rested their proofs. 

The plaintiff requested of the court the following instructions to 


the jury, viz: 
The jury are instructed that an official census prepared under the 
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a right and interest in that land, and, of course, I think he hada 
right to convey it. L know that there are a diversity of opinions in 
regard to the right of an Indian to convey his land; the nature of 
the title vested in them when this treaty was made and the allot- 
ment and patent issued pursuant thereto created a title of the high- 
est character, ‘The treaty itself declares that it shall be in fee sim- 
ple, and that is the highest and best title known to the law, and 
when they get that, unless there is some positive law that prohibits 
the Indians and mixed bloods from making a transfer, then he has 
as good right to make a transfer as any of the more favored white 
race, the allotment having been made to him, I think. I think he 
had an undoubted right to make the conveyance to Nuckols or any 
One else, : as itis el \imed he did do, but if he had not the title at 
the time the deed that he made to Nuckols conveyed whatever 
claim he did have, and if he afterwards acquired a title to the land 
in question, when he did acquire it, 1t wouid inure to the benefit of 
Nuckols or to those under whom the plaintiff claims—that is, if the 
deeds have been proven to your satisfaction. So, on the whole, I 
think itis wholly immaterial whether the party was an Indian or 
«a white man;for he would apply the same rule in either event, and 
though he may have had no title to the land at the time that he 
made the conveyance, if he afterwards proved a title, he then had a 
perfect title if he did not before; then that perfect title would inure 
to the benefit of Houston Ni ickols, if f Nuckols got a food deed from 
him at the time of the i, = d purchase. That point, L 

really immaterial whether George Washington owned the land at 
the time that he conveyed it; but in giving such instructions thi 
same was modified by the court, as follows, viz: 

t the time of the- alleged conveyance from George Wash- 
ineton to Houston Nueckols the law of this ' Verritor y, as it 
D4 then existed, and where George Washington resided and 

where the deed was made, was peculiar in its provisions. It 
is claimed ‘where a minor owns land and other property and made 
a sale of it and transferred it to an innocent see 7 ty who 
knew nothing about his age, representing himself to be 21 years 
old, so that he could lawfully convey, then he is estopped and set- 


lle 


} . ‘ 
hink. was 


ting up the fact that he isa minor; that the sabatt aie of one of 


the instructions = d for by the plaintiff—and I give it in the lan- 


guage in which it is asked for, because I think it 1s correct—that is, 


if George Washington, the grantor, represents to Houston Nuckols 
at the time that he made the sale or transfer by the deed in ques- 
tion, represented himself to be 21 years of age, and Mr. Nuckols 
believed that fact, relying upon it, took the deed, paying the money 
and transferring the pony, then he is afterwards estopped from say- 
ing that he was not twenty-one years old at the time that he made 
the deed ; but if he made no such representation as that, of course 
it would be wholly immaterial, and he would not be estopped from 
denying the validity of the deed. 

Then, again, it ig’ possible that if such fepreeentations were made 
that Houston Nuckols knew that the ey were false. If the represen- 
tations were made, and Houston Nuckols sates that they were false, 
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he would stand in the same position as if they were not made at all. 
In order to have those representations effective the person to whom 


they were made must act upon them because he believes what the 
party said about them, and if that was not so it 1s immaterial what : 
° . . . é 
the party said in reference to his age. | 
fequest of Plaintiff. 
“Tf the jury find from the evidence that George Washington, the ~4 

son of Laggarash, represente id himseif to be twenty-one years of age 

at the time of the making of the alleged deed to Houston 

DO Nuckols, iid. ‘hes Nuckols relied upon such representa- 


tions and purchased said land and received of said Wash- 
ington a conveyance of said land, then, as a matter of law, such con- 
veyance would be good, even though George Washington was not 
of age.” 

With the qualifications [ have added that instruction is to be 
taken as it is here given; that instruction is pretty craftily worded 
and it requires the explanation that I have given it, and when you 
take the two together I think you will have no difficulty. It says 
if Nuckols relied on that, the way the law was, a party might rely 
on that and claim his protection under the law, but nevertheless he 
might have known that he was relying on a broken reed. Did he 
have reason to believe that he was twenty-one years of age, or did 
he know that he was not after those representations were made, if 
they were made? He might get a person to say that he was twenty- 
one years of age in the presence of a witness and relied upon that 
fact; if he did not believe it and rely upon it, then he would not be 
protect ted. 

Mr. WEBsTER: Give me an exception. 

The Court: The question was raised and discussed to some ex- 

tent after the copy of one deed from George Washington to 
56 Houston Nuckols had been received in evidence properly ac- 

knowledged and properly recorded; when that is done the 
law makes a certified copy of the record proper evidence when the 
party interested cannot make the original upon which the claim is 
based. Here there was sufficient e vidence, as I thought, to justify 
the introduction of secondary proof,and that was done, and on the 
strength of that the deed was admitted, but afterwards it appeared 
from the testimony of Mr. Walther that when the deed was executed 
it was done with an interpreter; that an interpreter done all the 
talking, and, so far as he knew, nothing was said in English by 
George Washington that Mr. Walther understood. It was done 
through an interpreter. 

If that fact had been made to appear before the introduction of } 
that deed in evidence my impression is that I would have sustained 
the objection to 1t and required the party to do as he has done with 
reference to the other deeds—that is, we would ignore the record en- 
tirely because that would not be proper acknowledgment, for the 
reason that the officer must explain the matter so that he may un- 
derstand it; an officer is bound to do it. He cannot rely upon the 
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representations of other parties ; the party himself must understand 


" what he is doing when he executes a deed, and he must acknowl- 

edge it to be his own voluntary act and deed, and if the officer does 
not do that he comes short of his duty. 

| The officer must know that the deed is properly acknowledged, 

: and he cannot know it through an interpreter unless he under- 
stands the language, and it seems to me that there is a good reason 


for applying such a rule as that. If the grantor does not 
P= O7 know what he executes it cannot be said that it was his vol- 

untary act and deed that conveys his land away, but as the 
deed was admitted and there was afterwards some testimony from 
Mr. Walther that tended to show that the deed was executed in his 
presence, I think that might obviate the difficulty and cure the de- 
fect. 

With reference to the chain of title there are several deeds under 
which the plaintiff claims. Of course, [ think I must say to you, so 
far as that record is concerned, with the explanation that we have, 
we must ignore that and treat it as though no acknowledgement had 
ever been made, as though no record of that deed had ever been 
made, unless there is testimony enough outside of that to satisfy 
you that George Washington executed the deed at the time and 
placed it in the manner claimed, knowing what it was—what he 
2 was doing—that the transaction was fair, honest, open, and above 
board and legitimate as between the parties thereto, then the plain- 
tiff cannot recover at all. That is the starting point; that is his first 
deed; but if the testimony satisfies you that George Washington 
was of age at the time, or if he represented himself to be of age and 
Mr. Nuc Kols was induced to. purchase on the strength of that repre- 
sentation, believing and relying upon the representation, then the 
conveyance would be guod ; but you have to go beyond the record 
and bevond the certificate of the officer who took the acknowledge- 
ment and say from the evidence and say that that was the deed 
from Washington to Nuckols. What is said of that deed in refer- 

ence to the acknowledgement is true of the — 
58 Here is one deed from Nuckols to Ballard; it is claimed 
that that deed is imperfect; that there was no ores of 
any land in it so that a surveyor could go upon the land and iden- 
tify it. If the record of the deed is correct, then that proposition 1s 
correct as the defendants have undertaken to maintain it. If that deed 
had not the number of the township in it when it was made, when it 
was placed on record, then it would amount to nothing, because there 
is no description therein so thatanybody could identify it and go upon 
the land and say it was township one, two, three, or four. There are 
parts of four townships in range 17 and no one could s iy whether 1 
| was one, two, three, or four or any other township, and therefore the 
deed itself is worthless—that is, if the deed was made in that way, 
though it might afterwards have been changed and corrected. How 
are you to determine that question? [| will say, 1f you are satisfied 
m with the testimony, that that was the condition of the deed when it 
was made by Nuckols and delivered to his grantee and was not 
afterwards corrected with the knowledge and consent of Nuckols, 
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that then no other person would have the right to do so; they would 
have no right to correct any such mistake, unless it was with the 
knowledge and consent of Houston Nuckols. If the deed was in 
that condition, as claimed by the defendants, when it was deliv- 
ered, when it went into the hands of Stark for Ballard, how was it 
afterwards; has it at any time been filled out afterwards? What 
are the probabilities about that? Where a deed is lost and the tes- 
timony is imperfect and the facts not made manifest from the 
testimony presented, from all the questions arising out of contro- 
versy you may have to speculate on probabilities to some extent 

where the controversy arises from the loss of a deed, as is done 
59 in this case. You see what the testimony is and say what 

the probabilities are under the testimony, and if you are 
satisfied that that deed from Nuckols to Ballard was in the cond!- 
tion in which we find it in Richardson county records, and that 1 
was never filled up with the knowledge and consent of Houston 
Nuckols, then any one claiming through that chain of title could 
not recover here, because it would be a worthless description and a 
worthless deed. 

There are two subscribing witnesses to that deed, a copy of which 
has been presented here. There is some testimony that locates 
one of them in the State of Oregon or Washington Territory. He 
is out of reach and his attendance could not be procured. We 
might not be able to procure his testimony. It is an individual | 


have known for 27 or 28 years, and it strikes me with some force, 


| 


because I did not know where he was. And again, the name of 
William W. Buchanan, a subscribing witness, which I have also 


known for some 27 or 28 years; there 1s no testimony to show where 
he is; 1 do not know and have not heard for many years; there has 
been no effort, so far as I know, on this trial toshow where he is; that 
may be a suspicious circumstance; he is a subscribing witness ; he 
ought to be produced if he can be, and where there is no effort made 
to show where he is, on or before the trial, it may be a suspicious 
circumstance, and the law requires the best evidence of the execution 
of a deed where its execution is denied or where it is not properly 
acknowledged. ‘The production of the subscribing witness, who 
must first be called to testify, is the best evidence and highest proof 
known to the law, and it is the duty of the party who relies on the 
deed to produce that witness in court if that can be done, and if he 
cannot do that he ought to take his deposition, and if he cannot do 
either he should prove by those who know his handwriting that the 
handwriting of the subscribing witness is true; and where 
60 neither 1s done, and the absence.of the witness is not ac- 
counted for, it is a suspicious circumstance, and the jury are 
entitled to consider it and give it such weight as it deserves. 

[t may be, as the defendant claims, that this deed was executed 
and the number of the township left out, left blank, and was after- 
wards filled up by Mr. Stark or some one else under his direction. If 
that was so, unless it was done with the knowledge and consent of 
Houston Nuckols, it couid not have any binding force as against any 
one. 
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In reference to the deed from Ballard to McMillan it may be that 
the testimony is entirely satisfactory on that point. Thesubscribing 
witnesses to that deed, as appears by the testimony of Mr. Stark 
seem to be dead. The handwriting on the lost deed, of course, 
cannot be shown; they cannot produce it and have it compared, 
and give experts an opportunity to look at the handwriting. 

So far as that is concerned, of course that portion of the proof in 
this case would have to be dispensed with in the absence of the deed 

see itself, and where the subscribing witness is dead that would let in 
the other proof, and any one who knew the facts that the deed had 
beon made by Ballard to MeMillan would be competent to testify on 
that point. So far as that deed is concerned, I think that is satis- 
factorily shown. With reference to the deed from McMillan to 
Hegler it may be very different. 

There are subscribing witnesses to that copy that is here pre- 
sented in evidence. Who undertake to account for their absence ? 
Does it appear that any effort whatever has been made to procure 
the testimony of the subscribing witness to that deed? So far as I 
remember, there is none whatever; but other testimony has been 

let in because of the peculiarity of this case. There has been 
61 no effort made to produce the testimony of the subscribing 

witnesses or account for their absence; as I said before, the cir- 
cumstances attending that may be exceedingly suspicious. The 
deed might have been fixed up for the purpose; where the best tes- 
timony is accessible, that, of course, ought to be produced, and if it 
is not produced the absence of it 1s usually a very suspicious cireum- 
stance, and the jury can attach such weight to that fact as it sees 
mroper in its own discretion. 

When a suit is brought to recover possession of land the party in 
possession has a decided advantage over the one out of possession. 
The plaintiff has got to rely on his own title. It would not make 
any difference whether the party in possession had any title at all or 
not; when a party brings his suit he must rest alone on his own 
title ; he cannot a on the weakness of the title of his adversary. 
So far as the title of these defendants is concerned, it is no matter 


whether they have any title or not; they are in possession and they 
abe resist the right of plaintiff to recover ; when they do that the plain- 
tiff is put upon his proof, and he must make out in himself a_per- 
fect title before the jury can find in his favor, and if they have not 
done that under the rules which have been stated to you, then mani- 

| festly the defendant is entitled to the verdict. 
There is no question of an innocent purchaser. Houston Nuckols 
: conveyed by quitclaim deed. It is a special warranty, and the dif- 
) ference between a special warranty and a quitclaim deed amounts 
j to nothing, so far as these deeds are concerned. If these defendants 
were claiming under Houston Nuckols it would be different; they 


all claim under George Washington, and if Houston Nuckols had a 
valid title and _— | have given a good and valid title to any one, 
especially the party to w hom the conveyance has already been made, 
then he would be pie to a verdict, but if he had no title, then the 
plaintiff, if the chain of title is all right, would take such 
6—259 


stl intent dno tet 


— _e , 
FA Abe Nona el no he 


Ye, J. D. HEGLER VS. GEORGE D. FAULKNER ET AL. 


Nuc kols’ title was subject LO be defeated after George W ash- 
ington obtained his majority, of course these plaintiffs would stand 
in the same attitude, because there is no question of an Innocent pur- 
chaser, because Nuckols’ deed to Ballard is a special warranty, and 
warrants the title against all persons claiming under or through him 
That is, in substance, a quitclaim deed, and mneeene Sennen eenren 

der a quitclaim deed or special warranty there is no such « jues- 
tion as an Innocent purchaser arising. 


On the whole, if you find that George Washington, the son of 
? 
; 
i 


Laggarash, was twenty-one years old when le the conveyance 
to Nuckols, or that he represented himself to Houston Nuckols when 
he made the deed as being LWwe Nhvy-Oll years Oi age, and Houston 
Nuckols relied upon that fact and did not know otherwise. then 
Houston Nuckols acquired a good and perfect title to that land, bul 
if he was not twenty-one years of age when he made the conveyance, 
and made no such representations with reference to his age, then 
the defe nt is entitled to recover. 
I do not remember the descr 


— 


iption of this one hundred acres that 
was conveyed by Ballard to Wilkinson. ‘The plaintiff cannot recover 


y should be satisfied from the evidence that Laggarash, 

r of George Washington, could Spt ak a little Knelish, stood 

by and eis unsacted the business for George Washington, and George 

stood there and heard what was voing on without understanding it, 

he would not be bound by it. That is all there is of that. If a 

party makes a deed to land he must know what he is doing, and he 
must acknowledge it to be his voluntary act and deed; if all 


th the title to the 
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(here might be some question about the rescinding of a contract 
e time, but if the testimony should satisfy 
63 the jury that George Washington was but fifteen or sixteen 
years old or thereabout 1n 1859, when it is claimed to have 
deed tO Houston Nuckols, then if Wot uld take until LS65 
for him to obtain his majority, and he would have to disaffirm the 
contract within a reasonable time after obtaining his majority, and 
ithin a year or so would sh senaibonatined 20 natin 
lf the jury should be satistied from the evidence that the plaintiff 
is entitled to recover the aretha the premises they will also 
find what was the rental value of the land four years prior to the 
commencement of this oe it a since that, whatever that 
might be. In determining that question of course you can base 
your estimate of damages on the value of — land as it stood when 
the defendant took possession of it, not the rental value of the land 
after they improved 3 t, but the rent carne prentider as they found 
it, and not after it was made valuable and improved and placed in 
a state of cultival tion. That is not the law; soif you find for the 
plaintiff, when you come to make up the assessment for the damages 
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you find what the rental value of the premises was before the de- 


fendant took possession. 


6? title as Nuckols had. no better or creater or any other, and if 
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Question by a JuryMAN: They were unimproved lands ? 

The Court: Yes; I think that is coneeded by both sides. It 
would be the rental value of unimproved property before the de- 
fendants put any Improvements upon the same or as it would have 
reinained had they stayed off from it. 

Of course, if you find generally for the defendant, you can sig 
the verdict which Judge Reavis has prepared and which none o 


L 
\ f 

you can read. It 1s correct in its form. If you find for the plaintiff 
1 « 


r you will find on the other two propositions. 

If you happen to differ about any of the testimony about the 
see pacanfes Abe. the documentary evidence that has been 
64 offered you can come Into court and have it furnished. That 
could not be sent to the jury-room unless parties on both 
sides would consent. Youcan have the pleadings. What objection 
will there be to the jury taking the deed from Ballard to Wilkinson ? 
‘The counsel on both sides responded that there was no objection. 

With this the jury retired in charge of a bailiff. 

5 POTTER, Reporter 
UNITED STATES OF AMERICA, ? 
District of Nebraska, ‘ - 

é [, Elmer 8S. Dundy, district judge presiding at the trial of the 
sll aiwreweniitied conse, de: lieing sie that the above and foregoing 
is a true bill of exce ptions and ineludes all the evidence introduced 


seated by eitl Ber arty the trial and the oral instructions given 
oe to the jury, togethe ith instructions requested on part 

f plaintiff ind neta pink ets aanelaeie aadeedt edd this bill 
a exceptions be allowed, signed, sealed, and made a pat of the 
record herein. 

Witness my hand and the seal of the circuit court of the United 
States, district of Nebraska, at Lincoln, this 6th day of June, 1885, 
and of the — United States the one hundred and ninth, 


| 
ELMER 8S. DUNDY, Judge. 


Upon the back of said bill of exceptions appear endorsements In 
words and figures following, to wit: No. 107 E. U.S. circuit court, 
district of Nebraska. James D. Hegler vs. George Faulkner. Bill 
of exceptions. Filed June 6th, 1885. Elmer D. Frank,clerk.. Ex- 
cept as to the charge of the court, we find this bill of exceptions cor- 
rect. June 5th, 1885. Reavis and Schoenheit, att’ys for defend- 
ants. 


Thereupon, afterwards, to wit, on the 24th day of July, 1885, a 
writ of error was allowed in said case and a citation issued thereon, 
of which said writ of error and citation the following are the origi- 
nals thereof: 


if . DD. HEGLER VS. GEORGE D. FAULKNER ET AI! 
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Or UNITED STATES OF AMERICA, | 


he sident of the | ited States of Ameriea to the honorable the 
iudges of the circuit cou! f the United States for the district of 

Nebraska, Greeting: 

Because in the record and proces lings, as also in the rendition 
of th ‘judgement of a plea which is in the said circuit court, before 
you, between J. D. Hegler, plaintiff, and George Faulkner e¢ al., de- 
fendants, a manifest error hath happened to the great damage of the 


*¢ 

Ss ER Pg ; ‘ 

said plaintifi in the said cause, as by his complaint appears, We, 
} 


that error. 1f any hath been. should be duly cor- 


sso | alf d . FEAR eis mnae8 oe Larain wan las 
th ~ behalf, do command you, FW Judgment be therein Olven, bat 


| } . } } } % 
\ 2 ' | . , > ‘ ‘ ls . . at i«y 6a 4 ier, , + . y, > vv 
then. unaer Vou! seal. distinetly thie Opehiv.,. Vou send the record 


4 
‘ ot . ‘ ) ' ) Pct ¢ oe ts seat 63 7} t — ¥ ‘ NRArhInaA ? \ ‘} : mn 
ind proceedings aforesaid, with all things coneerning the same, to 
‘ ' 


the Supreme Court of the United States, together with this writ, so 
| 
t 


1 ey. Ee CERT ” Ls ; ie 9 } 

nat you have the Sanie at Washing On on the Zna Monday Ol 
] : : sil . : . 1. a i | i}, ] } : 

Wectober next, 1n the Said Supreme Court to be then and there 


held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may Cause further to be done therein to 
correct that error what of night ' 
tom of the United States shall be 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, at Omaha, in said district. 
this 29th day of July, LSSDS. 
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alidd ACCOYrCaI! 


Nebraska. 


ELMER D. FRANK, Clerk 


' : a $ 
nited States Cireult Court, Distric 


ELMER 8S. DUNDY, Judy 


| 


Service of this writ is hereby ACKHNOW ICAL EC 


SCHOENHEIT & REAVIS, 


A tt’ys for dD f’ts an Lrror. 


| Endorsed:| No. 107 E. United States circuit court, district of 
Nebraska. J. D. Hegler, pl’ff in error, vs. George Faulkner e¢ al., 
def’ts in error. Writ of error. Filed July 29, 1885. Elmer D. 
Frank, clerk. 


66 Tue UNITED STATES OF AMERICA, | 
Tnistrict of Ne hraska. } 


To George Faulkner, James Cottier, Augustus Schoenheit, and Ed- 
win 8. Towle, Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the 2nd Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the dis- 
trict of Nebraska, wherein J. D. Hegler is plaintiff in error and you 
are defendants in error, to show cause, if any there be, why the judg- 


a 
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ment rendered against the said plaintiff in error as in the said writ 
of error mentioned should not be corrected, and why speedy jus stic eC 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison Kt. W aite, ( thief Justice yf the 


L11Cce Ot} 


Supreme Court of the United States, at Omaha, this 29th day of 
July, 1885. 
KLMER 8. DUNDY, Judge. 
™ Service of this citation Is hereby acknowledged. 


Aug. llth, 1889. 
SCHOENHEIT & REAVIS, 
Att’ys for Def’ ts un LWrror 


| Endorsed :| No. 107 EK. United States circuit court, district of 
Nebraska. J. D. Hegler vs. George Faulkner ef al. Citation. Filed 
July 29,1885. Kilmer D. Frank, clerk. 


67 UNITED STATES OF AMERICA, | 
lnrstriet O} Nebraska, } 


[, peas D. F oe k, clerk of the circuit court of the United States 
for said district of Nebraska, within the eighth circuit, do hereby 
certify that the Padiatr folios, from 1 to 67, contain true and faith- 
ful transcripts from the records and files of said court in the case of 
“ James D. Hegler vs. George Faulkner et al., and that a copy of the 
writ of error anc : citation has been lodged and remains in my office 
Witness my hand and the seal of said court, at Omaha, Nebraska, 
this 29th day of pact A. D. 1885. 


[Seal United States Circuit Court, District of Nebrask 


A 


ELMER D. FRANK, Clerk. 


endorsed on cover: Nebraska C.C.U.S. No. 283. J. D. Hegler, 


} . . > © 4 + ; ‘ 7 
plaintiff in error, vs. George D. Faulkner ef al. Filed September 10, 
1S85. : 


No. 288. 


J; D. HEGLER, PLAINTIFF In ERRor, 


V8. 


GEORGE FAULKNER et At, DEFENDANTS IN ERROR. 


Error to Circuit Court of the United States for the District of 
:, Nebraska 
BRIEF FOR PLAINTIFF IN ERROR. 
= 


JupDD & DETWEILER, PRINTERS. 
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No } 283 . 


J. D. HEGLER, PLAINTIFF in Error, 
U8. 


GEORGE FAULKNER et at, DEFENDANTS IN ERROR. 


STATEMENT OF CASE. 


In 1870 the plaintiff in error commenced an action of 
ejectment against defendants in error to obtain the real estate 
: described in the record and which is the subject of action 
© therein. This action of 1870 was commenced in the district 
court of Richardson county, Nebraska, and after issue joined 
was removed to the Federal court, but was disposed of with- 
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out determination of the merits. October 4, 1878, the same 
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case, between the same parties, for the same cause of action, 
was commenced in the said State court. Defendants re- 
moved to Federal court before joining issue. In the Federal 
court the cause was in substance an action of ejectment and 
a general denial and was so tried to a jury, resulting in ver- 
dict and judgment for defendants. 

It is admitted that the amount involved exceeded $5,000, 
aud is large enough to give this Court jurisdiction (Tran- 


script, p. 3). 
Motion for new trial overruled and stipulation for bill of 
exceptions (pages 5 to 7, inclusive). 
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The trial judge certifies that the bill of exceptions, from 
pages 7 to 43, contains all the evidence and instructions 
(p. 43) 

The references to the record herein are to the print paging. 

The action was for the recovery of 320 acres of land situ- 
ated between the Great and Little Nemeha rivers, in Rich- 
ardson county, Nebraska, and describes the north half of 
section eight (8), township two (2), range seventeen (17). This 
land was in a tract set apart for mixed blood Indians, pur- 
suant to the treaty of Prairie du Chien, concluded July 15, 
1830 (7 U. 8. Statutes at Large, 272), and the act of Congress 
approved July 31, 1854, and found in section 5 (4), 10 U. 8. 
Statutes at Large, p. 332. (See Record, pp. 35 and 36.) 

April 15, 1859, the land was allotted by the United States 
to a half-breed Indian named George Washington and cer- 
tificate of allotment delivered accordingly. 

Plaintiff in error claims through a chain of conveyances 
commencing with deed from George Washington to Houston 
Nucholls, dated April 16, 1859. 

Defendants claim through two deeds, one from George 
Washington to A.Schoenheit and E.S. Towle, dated Novem- 
ber 3, 1866, and the other from George Washington and 
wife to A. Schoenheit and E. S. Towle, dated Februarv28th, 
1868 (p. 29). 

Defendants in error, among other things, contend that at 
the time George Washington conveyed to Nucholls he was 
not of competent age to convey, and for that reason plain- 
tiff’s title is bad. Under the laws in force in Nebraska at 
that time other questions of fact became pertinent on the 
subject of infancy (p. 34). The Territorial laws referred to 
read as follows: 
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“Sec. 42. A minor is bound not only by contract for nec- 
essaries, but also by his other contracts, unless he disaffirms 
them within a reasonable time after he attains his majority 
and restores to the other party all money and property re- 
ceived by virtue of the contract and remaining within the 
control of the ward at any time after attaining his majority. 


3 


“Sec. 43. No contract can be thus disaffirmed in cases 
when, on account of the minor’s own misrepresentations as 
to his majority or from his having engaged in business as 
an adult, the other party has good reason to believe the 


minor capable of contracting.” (Terr. Session Laws Neb., 
1856, p. 165.) 


Plaintiff in error contends that George Washington was of 
age when he conveyed to Nucholls, and that if he was not he 
did not rescind within a reasonable time after coming of age 
nor bring himself within the conditions required by law to 
enable him to rescind. 

When this cause was first in suit, as aforesaid, the defend- 
ants in error in their answer correctly stated the several con- 
veyances under which the respective parties claimed (pp. 33 
and 34) showing plaintiff’s chain to be— 

April 16, 1859, George Washington to H. Nucholls. 

April 20, 1859, Nucholls to A. S. Ballard. 

September 16, 1859, Ballard to McMillen. 

October 13, 1859, McMillen to plaintiff in error. 


The originals of these deeds were lost, as shown by the 
testimony of Hegler, Stark, Morrison and Broady; they conse- 
quently had to be proven by the record or secondary evi- 
dence. In the record of the deed from Nucholls to Ballard 
the number of the township was omitted, and that had to be 
supplied in the original by secondary evidence. 


Assignments of Lrror. 
Plaintiff in error assigns as error the following: 
z 


The court erred in sustaining the objections to the intro- 
duction in evidence of the exemplification from the records 
of the Indian Department of the instructions pursuant to 
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and provided by the statutes for carrying out the allotments 
to the half breeds (pp. 8 and 18, sect. 5 (4), p. 332, 10 U. S. 
Stat. at Large) reads as follows: 

“And be it further enacted, That the President be, and he is 
hereby, authorized and required to cause to be fulfilled the 
stipulations of the ninth and tenth articles of the treaty with 
the Sacs and Fox and other tribes of Indians concluded on 
the 15th day of July, one thousand eight hundred and thirty, 
by causing said reserved tracts to be surveyed and allotted to 
persons properly entitled to the same, in fee simple, in such 
manner and under such rules and regulations as he may 
prescribe,” &e. : 


The rules and regulations so as aforesaid caused to be pre- 
scribed were contained in the paper so excluded, which says 
to the agent appointed to make the allotment, “ Prepare your 
report in full, to embrace a list containing names of all ap- 
plicants, arranged by tribes and families and single persons, 
showing names, age, sex, relationship to the tribe,” &c. 

It was a necessary thing to do, to make some regulation by 
which te distinguish to whom to allot and to identify the 
ones receiving allotments. With the best and most complete 
and careful regulations, much confusion, uncertainty, and 
trouble must arise in matters of identity. One of the most 
effective and most difficult marks of description by means of 
which to identify is the age. By taking age ata given time 
the personal appearance at any time after would, to a certain 
degree, correspond so as to be a means of identifying. Names 
of Indians are of but little account, because so changeable and 
uncertain. All sorts of schemes were, in the nature of things, 
to'be used to obtain the lands by designing white men by 
means of false identity. At all events, the law left these 
things in the discretion and judgment of the President, and 
he, pursuant to law, did provide that, among other things, 
in the investigations to determine who was entitled to land, 
that the age should be taken and recorded to aid in preserv- 
ing the identity. Now, by what right can we ignore that 
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record and say it is nothing for any purpose—not even prima 
facie evidence of anything? We submit that it cannot be 
treated as a nullity, and that the whole investigations and 
findings under these instructions are prima facie evidence of 
all that is recorded thereof. In order to get at this prima 
facie evidence it is necessary for us to have in evidence the 
said instructions caused to be prescribed pursuant to law; 
that is the basis of the whole question. This brings us to 
the next assignment of error. 


) 


The court erred in excluding from the jury the census or 
list of half breeds entitled to lands, dated February 4, 1858, 
containing the name of George Washington, son of Lag-gar- 
ash, mixed Iowa, 20 years of age (pp. 14, 16,17, 23, and 25). 
This is the record of the findings in the examinations made 
under the instructions from the Department of Indian Affairs 
pursuant to the act of Congress above given. It is prima 
facie evidence of the age. Itisa record on that subject wisely 
made pursuant to law and should have been admitted for 
what itis worth. It was intended as a safeguard against 
local land sharks. What is said in the first assignment is 
applicable here. The court erred in excluding this record. 

3. 

The court erred in excluding the deposition of William 
M. Stark, taken November 8, 1870, to which the said orig- 
inal census list was attached (pp. 16 and 25). What is said 
in second assignment applies to this, and this much more 
may be said: In this deposition Stark identified himself as 
the agent. who made the allotment and held the original 
census and issued and delivered the original allotment to 
George Washington. This goes to show his opportunities 
for knowing the facts of which he speaks, and hence bears 
on the credibility of his evidence. 


The court erred in excluding from the evidence and the 
jury the answer of defendants in error in the first suit, involv- 
ing the title to said land, which answer was sworn to and 
filed December 29, 1871 (pp. 16 and 17 and 33 and 34). 
This answer admits that there was a chain of conveyances 
from Nucholls to plaintiff in error good enough to carry 
to plaintiff in error whatever right Nucholls had. It ought 
to have been admitted for this purpose. That answer 
also admits that on April 16, 1859, George Washington was 
fifteen years old. It ought to have been admitted for that 
purpose. That answer admits that he wasso old, that he was 
too old, to be, with his collusive disaffirmance by his deed 
to Schoenhiet and Towle, who are the attorneys in this case 
and the real defendants. More will be said of this matter 


of disaffirmance hereafter. 


Der 
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The court erred in instructing the jury as follows: 


“The question was raised and discussed to some extent 
after the copy of one deed from George Washington to Hous- 
ton Nucholls had been received in evidence, properly ac- 
knowledged and properly recorded; when that was done 
the law makes a certified copy of the record proper evidence 
when the party interested cannot make the original upon 
which the claim is based. Here there was sufficient evi- 
dence, as it thought, to justify the introduction of secondary 
proof, and that was ‘done, and on the strength of that the 
deed was admitted, but afterwards it appeared, from the tes- 
timony of Mr. Walther, that when the deed was executed it 
was done with an interpreter; that an interpreter did all 
the talking and, so far as he knew. nothing was said in 
English by Geo. Washington that Mr. Walther understood ; 
it was done through an interpreter. 

“Tf that fact had been made to appear before the intro- 
duction of the deed in evidence, my impression is that J 
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would have sustained the objection to it and required the 
party to doas he has done with reference to the other deeds— 
that is, we would ignore the record entirely, because that 
would not be proper acknowledgment, for the reason that 
the officer must explain the matter so that he may under- 
stand it; an officer is bound to do it. ‘He cannot rely upon 
the representations of other parties; the party himself must 
understand what he is doing when he executes a deed, and 
if the officer does not do that he comes short of his duty. 

“The officer must know that the deed is properly acknowl- 
edged, and he cannot know it through an interpreter unless 
he understands the language, and it seems to me there is 
good reason for applying such a ruleasthat. Ifthe grantor 
does not know what he executes it cainot be said that it 
was his voluntary act and deed that conveys his land away; 
but as the deed was admitted and there was afterwards tes- 
timony from Mr. Walther that tended to show that the deed 
was executed in his presence, I think that might obviate the 
difficulty and cure the defect. 

“With reference to the choice of title there are several 
deeds under which the plaintiff claims. Of course I think 
I must say to you, so far as that record is concerned, with 
the explanation that we have, we must ignore that and treat 
it as though no acknowledgment had ever been made, as 
though no record of that deed had ever been made, unless 
there is testimony enough outside of that to satisfy you that 
George Washington executed the deed at the time and placed 
it in the manner claimed, knowing what it was—what he 
was doing—that the transaction was fair, honest, open, and 
above board and legitimate as between the parties thereto, 
then the plaintiff cannot recover atall. This is the starting 
point—that is, his first deed; but if the testimony satisfies 
you that George Washington was of age at the time, or if 
he represented himself to be of age,and Mr. Nucholls was in- 
duced to purchase on the strength of that representation, 
believing and relying upon the representation, then the con- 
veyance would be good; but you have to go beyond the 
record and beyond the certificate of the officer who took the 
acknowledgment and say from the evidence and say that 
that was the deed from Washington to Nucholls,” (pp. 38 
and 39). 
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This quotation could not be abbreviated and give the con- 
nections and statements of the instruction on the subject 
with requisite fullness 

It is erroneous for several reasons: 

1. It is confusing to the jury. It first says the record was 
admitted ; then it says, because of something the witness 
Walther testified to, it should not have been admitted; then 
says the acknowledgment was through an interpreter, which 
vitiates it; that the officer did not do his duty; then says, 
but as the deed was admitted (meaning record of deed, be- 
cause the deed had been lost and could not be offered), and 
afterwards Walther gave some testimony they thought 
might obviate the difficulty and cure the defect; then says 
they must ignore and entirely discard the record and find 
from other evidence a straight, honest transaction, with the 
parties understanding each other. By the time a jury 
would get through with that they would have concluded 
that about all they could make out of it was that the judge 
desired that they should find for defendants, and the natural 
result would be they would find accordingly. 


2. Another objection to this instruction is that, in so 
far as it questions the knowledge of George Washington 
of the transaction, it is altogether beyond the range of the 
evidence and tends to lead the jury into a different direction. 
Lag-gar-ash, father of George Washington, says that George 
did make the deed to Nucholls, and he is a witness for de- 
fendants. He says George made the deed and gota horse 
for $150 and $50 in money, making $200, but that his son 
was under age (p. 31). George was then present, but did 
not give his deposition to contradict (p. 30). The answer of 
these defendants, in 1871, which was erroneously excluded, 
admits the same thing. 


3. That instruction states the law erroneously. It says 
that an acknowledgment cannot be taken through the 
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medium of an interpreter, which is not the law. Anything 
can be done through an interpreter; nothing is too solemn 
or sacred in law to be done through the medium of an 
interpreter. But in another way this instruction states the 
law erroneously ; it tells the jury in substance that because 
the officer, Walther, who took the acknowledgment, testified 
that it was done through an interpreter that the certificate 
of acknowledgment, although regular in form, is no evi- 
dence of the execution of the deed, and for the same reason 
the record is no evidence of title. This is not law. The 
certificate of acknowledgment is the highest evidence of 
the execution of the deed and proves the execution so as to 
entitle the deed to be recorded and offered in evidence with- 
out further proof, and in case the original cannot be had, 
that the record can be offered in lieu of the original without 
other or further proof. Even if the certificate can be contra- 
dicted by parol, it is still evidence to be considered, and the 
jury may say whether they will believe the official act or the 
after assault from the breath of the witness, who may have 
become an ally of some party after the controversy arises. 
The certificate is prima facie evidence of execution, and is 
still evidence to remain with the jury for what they think it. 
worth, even if attacked by oral testimony. ‘The withdraw- 
ing the certificate of acknowledgment and the record of the 
deed from Washington to Nucholls absolutely from the jury 
was certainly erroneous, and even of such a prejudicial kind 
that it left the case in such a condition that there was 
nothing left that any jury was likely to do but find for the 
defendants on that simple question of the execution of deed 
from Washington to Nucholls—a question entirely foreign 
to the real point in litigation, as conceived by the parties, as 
shown by their pleadings and evidence, and as admitted by 
the court in another part ot the instructions in these words: 
“The important question for you to determine is as to the 
age of George Washington at the time of this allotment 
and the time of making the alleged transfer from him to 
2 
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Houston Nuchells, under whom the plaintiff claims.” (See 
authorities to ninth assignment of error.) 


6. 


The court erred in following up the instructions quoted 
in assignment 5 with instructions in these words: “ What 
is said of that deed in reference to the acknowledgment is 
true of the others,” (p. 39). This could only be true of the 
deed from Nucholls to Ballard, where the receiver omitted 
the number of the township, but could not be true of any of 
the subsequent deeds, all of which were good and regular on 
the face of the records. What is said of the fifth assign- 
ment of error applies with full force here, except as to the 
one deed from Nucholls to Ballard. 

7. 

The court erred in suggesting to the jury in instructions 
that the deed from Nucholls to Ballard might have omitted 
the number of the township when made and after being re- 
corded the number of the township might have been wrong- 
fully written in (pp. 39, 40). There was no evidence upon 
which to base such an instruction. For that reason it was 
misleading and erroneous. As to the loss of the original 
deed see testimony of Broady, pp. 12 to 14; of Thomas, pp. 
14,15; of Stark, pp. 20, 21; of Hegler, pp. 23, 24. As to 
condition of record see deposition of Ryan, pp. 26, 27, and 
Exhibit “A,” p. 22. As to whether the number of the town- 
ship was in the deed see deposition of Stark, pp. 20, 21, and 
Hegler, pp. 23, 24. 

8. 
The court erred in suggesting in the instructions a sus- 


picion against the execution of the deed from Nucholls 
to Ballard, when calling attention to the failure to get 
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the testimony of the subscribing witness, W. W. Buchanan, 
and closing with these words: “He ought to be pro- 
duced if he can be, and when there is no effort made 
to show where he is on or before the trial it may be a 
suspicious circumstance, and the law requires the best 
evidence of the execution of the deed when its execution is 
denied or where it is not properly acknowledged ” (p. 40). 
The controversy was not over the execution or acknowl- 
edgment of that deed, but whether the number of the town- 
ship was there. The subscribing witness is not supposed to 
know that. He is only supposed to know whether the 
grantor actually signed it. When George Washington stood ' 
by, his father swore he conveyed the land and George never 
took the stand to deny it, and it never was denied, and the 
acknowledgment was regular and in proper form. The 
jury were probably confused as to whether, asa matter of 
law, they should ignore that deed because of the want of 
Buchanan’s evidence. It was confusing to the jury and 
distracted their attention from the real litigation involved. 


Q 


The court erred in instructing the jury as follows: 


“With reference to the deed from McMillen to Hegler, it 
may be very different. There are subscribing witnesses to 
that copy that is here presented in evidence. Who under- 
took to account for their absence? Does it appear that any 
effort whatever has been made to procure the testimony of 
the subscribing witnesses to thatdeed? So far as I remem- 
ber, there is none whatever; but other testimony has been 
let in because of the peculiarity of this case. There has 
been no effort made to produce the testimony of the sub- 
scribing witnesses on account of their absence. As I said 
before, the circumstances attending that may be suspicious. 
The deed might have been fixed up for the purpose. When 
the best testimony is accessible, that, of course, ought to be 
produced, and if it is not produced the absence of it is 
usually a very suspicious circumstance, and the Jury can 
attach such weight to that fact as it sees proper in its own 
discretion.” 
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What was said in the eighth assignment of errors, in the 
main, applies with full force here. <A stronger reason can 
still be added to that assignment. This deed was all regu- 
lar on its face, with reguiar execution and acknowledgment, 
and proved itself, and, absence of the original being ac- 
counted for, the record was admissible. The admissibility 
of the record does not at all depend on whiether the gran- 
tor’s title is good at the time of the conveyance or not. 
Whether the deed from Nucholls to Ballard was of any 
validity or not could not affect the law of evidence on the 
introduction of the deed from McMillen to Hegler. The stat- 
utes of Nebraska then and still in force provided for either 
acknowledgment or proof of the execution of deeds, and in 
either case, of the acknowledgment or proof, were entitled to 
be recorded. If acknowledged, the evidence thereof should 
be the certificate of the officer taking the acknowledgment. 

“Sec. 13. Every deed acknowledged or proved and certi- 
fied by any of the officers before named, including the cer- 
tificate specified in section five of this chapter, whenever 
such certificate is required by law, may be read in evidence 
without further proof, and shall be entitled to be recorded.” 

rev. Stat. Neb. 1866, p. 282, sec. 13. 


That statute was in force in 1859 and has been ever since. 
Under this law it is not necessary to account for the origi- 
nal at all before introducing the record, but in this case it 
was done. 

Burbank vs. Ellis, 7 Neb., 157. 

2d Gen’! Ev. (10th ed.), sec. 299 and note. 
3 Wash. R. P. (8d ed.), p. 288. 

Original Ed., vol. 2, p. 594, and cases cited. 


The certificate of acknowledgment is prima facie proof, 
and to impeach it the evidence “should be extremely clear.” 
Morris vs. Sargent, 18 Iowa, 90. 
Von Onnem vs. McGryn, 23 Iowa, 300. 
Best on Presumptions, 64 and 65. 
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These authorities apply with full force to fifth assignment 
of error, to which the attention of the court is specially in- 
vited. 


10. 


The court erred in instructing the jury that if George 
Washington was not twenty-one years old when he con- 
veyed to Nucholls, nor made representation that he was, the 
defendant is entitled to recover. This is erroneous, because 
it ignores the question of disaffirmance within a reasonable 
time after becoming of age (p. 42). 


Ei. 
The court erred in instructing the jury as follows: 


“There might be some question about the rescinding of 
the contract within a reasonable time, but if the testimony 
should satisfy the jury that George Washington was ‘but 
fifteen or sixteen years old, or thereabout, in 1859, when it is 
claimed to have made the deed to Houston Nucholls, then 
it would take until 1865 for him to attain his majority, and 
he would have to disaffirm the contract within a reasonable 
time after attaining his majority, and within a year or so 
would be a reasonable time.” 


This erroneously states the law as applicable to this case. 
It will be discussed further on under the heading “ Infancy.” 


Infancy. 


4 ra 


The statutes then in force in Nebraska, so far as appli- 
cable to this case, are as follows: 


“Src. 42. A minor is bound not only by contract for 
necessaries, but also by his other contracts, unless he dis- 
affirms them within a reasonable time after he attains his 
majority and restores to the other party all money or prop- 
erty received by virtue of the contract and remaining within 
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the control of the ward at any time after att:ining his 
majority. 

“Src. 43. No contract can be thus disaffirmed in cases 
where, on account of the minor’s own misrepresentations as 
to his majority or from his having engaged in business as 
an adult, the other party has good reason to believe the 
minor capable of contracting.” 

Sess. Laws Neb., 2d session, p. 165. 


This act was taken from Iowa. 
Iowa Code 1851, chapt. 87, p. 224. 
Oswald & Co. vs. Broderick & Co., 1 Iowa, 380. 
Proutz vs. Edgar, 6 Iowa, 353. : 


A reasonable time for an infant to disaffirm is not a ques- 
tion of law, as held by the court, but a question of fact to 
be determined upon the circumstances of each case. 

Jenkins vs. Jenkins, 12 Iowa, 195. 


Or 


Stout vs. Morrill, 35 Iowa, 47. 


Two years is an unreasonable time, but the instructions 
in this case erroneously instructed that, as a matter of law, 
a year or so was not unreasonable. 

Wright vs. German, 21 Iowa, 585. 


At the time of these transactions involved herein the law 
of Nebraska limiting the time for infants to sue after coming 
of age was as follows : 

“Sec. 246. The above limitations of action for the recovery 
of real property shall not apply to minors so far as to pre- 
vent them from having at least one year after attaining their 
majority within which to commence such actions.” 


Sess. Laws Nebraska, Ist sess., p. 81. sec 246. 


By analogy we can fairly say that, unless there be special 
circumstances taking the case out of the general rule, infants 
must disaffirm deeds within one year after becoming of age. 


15. 

The evidence in this case made George Washington all 
sorts of ages; some made him over twenty-one years and some 
much under; but if the first answer of defendants in this 
controversy was correct,and he was sixteen (16) years old in 
1859, as they say in that answer, he was twenty-three years 
old in December, 1866, when defendants got their first deed, 
and twenty-five years old when they got the second deed ; 
in either case too late to disaffirm. 

The act of 1856 above quoted was repealed without any 
retroactive clause in 1864. : 

Sess. Laws, 9 Neb. Ter. Sess., p. 92, sec. 1. 


The law of 1856 governs this case. 
See Judge Cooley’s Pamphlet on “ Effect of Change of 
Law on Right of Action.” 


Defendants not Innocent. - 


Defendant Towle negotiated for defendants’ title, and he 
at the time knew of Hegler’s title (see Towle’s testimony, 
p. 10). Hegler was then in possession, paying taxes (see 
Hegler’s testimony); but as matter of law defendants could 
not have been innocent purchasers, because the warranty 
deed from George Washington to Nucholls was regular and 
duly recorded, and it matters not whether any of the sub- 
sequent deeds through which plaintiff claims were on record 
or not, since the records then showed that the defendants’ 
grantor, George Washington, was not the owner of the land. 
(3 Wash. R. P., 3d ed., pp. 285, 292.) 

Bates vs. Norcross, 14 Pick., 224, 231. 
Levy vs. Dollarhide, 24 Col., 218. 


For the purposes of this case, since the deed from George 
Washington to Nucholls was a warranty, it makes no differ- 
ence that the subsequent deeds in plaintiff’s chain were 
special warranties. 
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Conclusion. 


To sum the whole case up in a nutshell, the only legiti- 
mate litigation was over the infancy question. by erro- 
neous and confusing instructions the jury were led astray 
from the real litigation. By erroneous rulings the best evi- 
dence of the age of George Washington—the record on that 
subject, made according to law—was excluded. 

Law and justice should give the plaintiff in error a new 
trial. 

J. W. DENVER, 
J. H. Broapy, 
Attorneys for Plaintiff. 
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This is an action of ejectment; was tried to a jury in the court 
below, and a verdict returned for the defendants, upon which the 


court entered judgment. It now comes into this court on writ of 
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error. As we understand the position of the plaintiff in error, he 
claims that the trial court erred in several particulars, among which 


are the foilow ing: 


_— 


That the court erred in excluding as evidence the pretended 


e 


official census list furnished Agent Stark by the department at 
Washington, showing the names and ages of the several half-breeds 
and mixed bloods who were entitled to land in the tract set apart by 
the treaty of Prairie du Chien in 1880, by which provision was made 
for the half-breeds and mixed bloods of certain tribes of Indians, 
which tract is situated between the Great and Little Nemaha rivers, 
in the now State of Nebraska. 

We submit that the census list in question is not the best evidence 
of the age of the half-breed ‘xeorge Washington, to whom the land in 
controversy was allotted under the treaty mentioned, and the act of 
congress carrying it into effect; and its exclusion as evidence in the 
case could not have prejudiced the plaintiff in error. 

At best, such evidence is nothing more than hearsay, and its 
exclusion was entirely consistent with the law and the justice of the 
case. There was better evidence within the reach of the plaintiff, 
and it was Incumbent upon him to produce it. 

It is urged further that certain representations, touching the 
age of said half-breed, were made to Houston Neuckolls who pur- 
chased the land, by said George Washington, and that the purchase 
was made in the confidence that sucl representations were true. 
This fact is denied, and the testimony satisfied the jury that no such 
representations were in fact made by the half-breed to Nuckolls, and 


they so found. 


& 


The testimony shows very clearly that such representations were 
not only not made, but that no representations of any kind were 
made b+ the half-breed; ard that the half-breed was entirely unac- 
quainted with the language in which the business was transacted. It 
seems that Laggarash, the father of the young half-breed, did all 
the business himself, and that the boy took no part in it. There was 
10 law in Nebraska at that time authorizing the acknowledging officer 
to take the acknowledgment of the deed through the intervention of 
an interpreter; and it has been held by the supreme court of Michigan 
that an acknowledgment so taken is void, unless expressly authorized 
by statute. 


/ Lez eC} ri A} ‘ ( ampa a Pe | 4 72 a }; ie > 'é 5 


Complaint is also made that the court erred in excluding as 


evidence, a certified copy of the instructions given Special Agent 
Stark, by the Interior Department, for his guidance in the discharge 
of his duties as allotment commissioner. [t is submitted that no 
error was committed by the court in excluding such evidence, as it 
tended to prove no issue in the case. The all controlling question 
Was the age of the half breed, George Washington, and surely it 
cannot be said that the instructions to Stark by the chief of the de- 
partment at Washington, were competent to prove the fact. The agent 
in all probability availed himself of the best sources of information in 
reporting the ages etc., of the several half-breeds whom he found en- 
titied to land under the treaty mentioned, but it cannot be successfully 
established that his report in that particular, is conclusive. 


} 


llis duties were in no sense judicial, 


and therefor, his finding 


is res adjudicata. of nothing. 
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The exact age of the half-breed is to be proved like any other 


fact. and by evidence competent for tl 
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in office, are not such evidence, and their exclusion was entirely 


ope [f human testimony is good for anything the age of the 


pre 
half breed or mixed blood Indian, George Washington, is fixed in this 
case at about 14 years when the pretended deed to Houstoa Nuckolls 
wis made; and that he was about 21 years old when he conveyed to 


“choenheit & Towle. It no where appears in the evidence that he 


knew that he had ever sold the land to Nuckolls. The testimony of 
Norris, Vanderslice, Irwin, Deroin, Walthers and others Jeaves it 
beyond question, that the Indian boy was not more than i4 yeurs 
old in April 1859, the date of the pretended deed to Nuckolls. [his 
question of fact however, hus been settled by the jury, and is no 
longer Open to comment 

A careful examination of the record will mike very plain the 
fact that no legal right of the plainuff in error has been prejudiced by 
the action of the court below. The only question for solution in this 
court, in our judgment, is whether the deed to Nuckolls was made in 
the non-age of the half-breed or mixed blood Indian, and whether he 
disaffirmed the act within a reasonable time after attaining his 
majority 

An affirmative answer to these propositions was returned by the 
jury, and their finding is conclusive of the fact. 
.. M. MARQUETTE, 


SHAM REAVIS. 


J 


Attornevs for Defendant in Error. 
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SUPREME COURT OF THE UMTED STATES, 


¢. JENKINS, ASSIGNEE, ETC., 
Plaintiff. } a ere 


US. 
: _ : —_ supreme Court 
[INTERNATIONAL BANK OF CHI.({ 


CAGO ET AL. P of lllinois. 


Defendants 


[t is hereby stipulated and agreed between the parties to 
this suit: 

That a writ of error was on inspection of a transcript of 
the record in the Supreme Court of Illinois in this cause, 
allowed by the Hon. John M. Harlan, Justice, who there- 
upon issued citation and approved bond for costs, as re- 
quired by law, and that said citation was duly served, and 
defendants in error entered their appearance to this suit to 
the October term thereof, A. D. 1885, at which term the 
said transcript was duly filed. 

That the papers hereto annexed and forming part hereof, 
V1Z: 

A statement of the errors assigned by the plaintiff in 
error in this court, and 

Those parts of the record which are by the parties 
deemed necessary for the consideration thereof, being the 
printed abstract of the record filed in the Supreme Court 
of Illinois, to whieh are attached copies of the errors 
assigned in that court, its opinion and judgment, shall be 
taken as the agreed record in the case in this court. 

That the costs of printing the same for the use of this 
court in the case tv be evidenced by the receipted bill of 
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ing thereof, filed in the cause, shall be taxed 


it 
] ' ] ve cy » on coe | f ‘ . . y 
the costs of the cause, against the losing party 


W. T. BurGEss, 
Pff’s Att'y. 
ABRAM M. PENCE, 
ty for Defts. in Hrroyr. 
STATE OF ILIINOIs, 
SUPREME Court. . 
Northern Grand Division. } 


At a Supreme Court, begun 
and held at Ottawa, on Tuesday, the second day of Sep- 4 
tember, in the vear of our Lord one thousand eight hun- 
dred and eighty-four, within and for the Northern Grand 
Division of the State of Ilhnois 
Present: 
Hon. JOHN SCHOLFIELD, Chief Justice 
PiInKNEY-H. WALKER, Justice; T. Lyne Dickey, Justice; 
JoHN M. Scott, Justice; Bens. R. SHELDON, Justice; JoHN H. 
MuLKEY, Justice; ALFRED M. Craic, Justice. 
JAMES McCartney, Attorney General. “ 
W.R. MILLIGAN, Sheroff. 
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EVERELL F. Dutton, Clerk 
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it, on the 17th 
day of November, A. D. 1884, the opinion of the court was 
filed in the clerk’s office of said court, in words and figures 
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lowing, to wit: 
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RoBERT E. JENKINS. 


Assignee, etc 
LOSS. —— P , : ~~ 
a» > lars y Lippe OL Trdo at [st District. 
at). 2of . VS fod ‘ 
Tue INTERNATIONAL BANI 
ik NTERNATIONA »DANK | ii 


OF CHICAGO E1 
()pinion DV SHELDON, 


It is insisted the Circuit Court erred in holding the for- 
mer adjudication in the Wilshire suit a bar to any further ; 
account as to what was in issue therein. The issues ten- 
dered by the bank to Walker, and by Walker to the bank, 
were precisely the same it ] 


t 

| 

that suit brought by Wilshire as 
they are 1n the Cast cat nar 


ne 


peel 


said supplemental bill having been filed Nov. 26, 1888, it 
was more than two years thereafter. 

We do not appreciate the distinction which would thus 
be taken in respect of a double purpose of the supplemen- 
tal bill; one purpose, as a p! lea in bar of the acco unting, in 
which regard appellant’s counsel says he does not apy ly the 
statute to the decree as res adjudicata, but that to its other 
purpose, as a substantive cause of action, as it is claimed to 
be for the amount feend due by the Wuishire decree, the 
Statute of Limitation does apply. Although the supplemen- 
tal bill does in form set up the decree in the Wilshire 
suit in a double aspect, first, as in bar of the cross- 
bill of Walker and any further proceedings undet 
it, and second, that such decree may be declared a 
sufficient adjudication of the amount due from Walker to 
the bank, there was no ground for any such distinction. 


[he bill of the bank prayed for establishing the amount of 


indebtedness due the bank from Walker and an account 
would have had to have been taken under that, and Walker’s 
answer setting up the payments of usurious interest. 
Walker’s eross-bill did pray for an accounting, but the 
cross-bill was not needed for that; its only necessity was to 
obtain the affirmative relief of having surrender of the 
collaterals made to him. The barring of any further 
accounting would, necessarily, be to take the sum found by 


€&& 
the Wilshire decree to be the amount due; and taking the Wil- 
shire decree as fixing the amount due, would necessarily bar 


any further accounting previous thereto. Wedo not see any 
substantial distinction between the debarring of any further 
accounting, and the taking of the W iIlshire decree as con- 
clusive of the amount due.. We see no two-fold purpose in 
reality, of the supplemental bill, but view it as having the 
single object of setting up the Wilshire decree as a former 
adjudic ation of the subject matter of the present suit. We 


regard the supplemental bill as essentially in the nature of 


a plea in bar to any further accounting in this suit—that a 
party can not be called upon to account twice. It is anal- 
ogous in operation to the plea of a former adjudication in 
bar of a pending suit upon the same subject. With respect 
to a nite r of defe ‘nse which arises after the cause isat issue, 


it is laid down that the defendant can not avail himself of 


the defense by plea or answer, but niust make the same 
the subject of a cross-bill. Story Eq. Pl.,Sec. 393. And so 
when the complainant in a bill would assert such matter of 


| ar 
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defense Oo a eross-bill. the proper mode we take to be 
by a supplemental bill. The notes of Walker to the 
bank were introduced in evidence here, and there Was no 
necessity ot resort to the Wi Ishire decree 

amount due the bank, the Wilshire aecree being for just the 


$ 
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amount of the notes. But it is said the notes were mergea 
in the W ilshire dee ree , and ho longer existed as a cause of 
saleawinel hat the only cause of action afterward was Upon 


cree, and all right had to be asserted upon it as the 
cause of action, and hence the necessity of a supplemental] 
bill making the decree the cause of action, and that against 
that, as the cause of action, the statute has run. We do 
not consider the supplemental bill as introducing a new 


cause of action. The indebtedness is the same. The evi 
dence of it at the time of filing the original billin this case 


consisted in notes from Walker to the bank. The notes 
nave since, as said, become merged In the Wilshire deer 
There has been, then, a change in the evidence of the in- 
debtedness, from notes to a decree upom them, that is all. 
The collaterals sought » be foreclosed bys saie of them were 
pledged ie the easnek 4f ay (ada A decree 
upon the notes and the running of the Statute of Limita- 
| nst the decree is not any payment of the indebt- 
edness The simple effect is that the statute is a bar to a 
ne u pon the decree. The collaterals May be held until the 
ide ibted Liess 1S paid according LO the terms of the pledge. 
We do not consider that there has been any new suit 
brought upon a decree, but that there is under the sup- 
plemental bill, but assertion of the right to claim the bene- 
ht of the Wilshire decree as res adjudicata, and that the 
Statute of Limitation set up is not a bar 1 o that right 
It is next asserted that the Wilshire decree is erroneous, 
juitable and unjust on its face, and under the circum- 
stances of the case, one to which the Circuit Court should 
hot have oiven effect. 

There was error in the Wilshire decree. ‘There was the 
same erroneous order ot sept 1 that case directing the 
Inaster not to consider the « juest gebagl tn deere of usurlous 
Lnterest that the re had vit rt) in this Case, a und f for the Satne 
error ohn account of which the f first oe 5 decree in this cuse 
of April 25, 1878, was reversed by this court, the decree in 
the Wilshire case was subject to he reversed, but it never 
Was reve rsed. 
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| nnock case was filed by the Interna- 
tional Bank against John Brennock and others, the ‘bill 
alleging that Walker owed the bank on a promissory note 
‘ing date Septem! », 1S70, which was re- 
.er note for the same amount, dated March 
l4. 1873. That to secure such indebtedness Walker, on 
September 26. 1870. pledged a note of SLO.OOO, which was 
secured by a trust deed Ol) block lo, ete That the bank, 
after the Ri gpevio of the principal note, Was entitled tO the 
us, not excceding the amount due upon such collateral 
hove, and ) have t applied Oll the other a due 
the bank f 1 W: dios under its general collateral 
ment, rode al en d that Walker was sae to the bank in 
is an amount far exceeding the amount, lue upon said $10,000 
ollateral note, but the bill 


4) rYroOoMo. 
Av i ot 


did not state the exact amount 
or set out the evidence of the other indebtedness due from 
Walker LO the bank. 
‘he bill also alleged that Brennock claimed titie to said 
7 15, but that his interest was acquired subsequent to 
. pledge LO "8 bank. 
: hadale s answer showed that he acquired tit! 
“ 1,1872, to said lai on ind claimed that the security held by the 
bank would not be effectual for any nr of Walker 
LO the bank Borst Was created subse que Lto Brennock’s pur- 
chase. Walker filed a cross-bill asking for an account. On 
the hearing Walker’s cross-bill was dismissed for want of 
equity, and the court confirmed the report of the master, 
which ‘eport showed that on January ld, 1878, Walker 
owed the bank $172,474, which is the same that the nt 
shire decree found And then the decree makes the speci 
nding “‘that there was due the bank on January, 1, 1872 
and has been due it ever since from Samuel J. Walker, an 
Saag oe amount of money exceed Ing the amount of $10,000, and 
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is entitied to have said pre mises avoove aesecrived soid and 
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iue unto it on January 1, 18/2? 
1 a} 1 ] 1 1] 
[It will thus be seen that the entire indebtedness of Walker 
. . , ° | 
to the bank was not 1n issue in that ease it was neither 
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of indebtedness sufficient to absorb the collateral of $10,000, 
ne ea ceiahae ok noe rticular r time, January 1, 1872, and 
so thebill onlv alleges an indebtedness in excess of $10,000, 
and the decree pete an indebtedness to an amount 
exceeding $10,000 on January 1, 1872 

To take that decree as establishing conclusively the 
amount of the entire indebtedness of Walker to the bank, 
and that amount $10,000, as appellant’s counsel would con- 
strue it, would be, as appears to us, a manifest perversion of 


the character of the decree. Had the court undertaken to 
determine the questio1 1 of the whole indebtedness. we may 
suppose it would oe found it to have been $172.474. on 


January 15, 1878, as the master’s report found it to be, and 
which report the court had confirmed. 

Various objections are made by appellant’s counse 
statement of account made by the court subsequent, to 
January 25, 1878, the date of the Wilshire decree. 

Pending this suit the assignee and the adverse parties 
in interest came to an agreement that the siinibe vould 
sel] and they buy several of these cotlateral securities-and 
the consideration was that such sale should be in full satis- 
faction of the principal notes so held DV the bank and others. 
The items of the account and the amounts thereof since 
January 15, 1878, claimed by either side, where agreed upon 
by them or proved, and they waived a reference to the 
inaster to state such account, and submitt ted re Spec ctively LO 
the court, a statement of account, each exe ept ting yr to several 
items presented by the other 

Three certain stipulations as to the charges to be 
1Y) lade against the bank on account of coll: ate rals take ae 
for the surrender of certain principal notes were intro- 
duced in evidence. 

A point 1s made on them, that they contemplate a new 
account should be taken, and the bank should thereby be 
precluded from insisting upon the finding in the Wilshir 
decree. Wedo not think this point should be sustained, 
especially in view of the statement in the stipulations, 

‘neither party intending hereby to concede any matter 
other than that by the surrender of the claim to the securi- 
ties the said notes are paid.” 

Question is made as to the effect to be given to these stipu- 
lations. ‘The first stipulation is in the Bauer suit of date 
January 12, 1883, and respects six principal notes and their 
collaterals. One of these principal notes belonged to the 
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Walker, of lots 21 to 36, block 10, Walker’s Dock Addi- 
tion, and the property was bought in at the master’s 
sale by one Rosenberg, for the use of the parties in 
interest, under the decree, for $54,500, the bank’s pro rata 
share of which was $21,232.82. The decree was after- 
ward reversed. Appellant's counsel insists the bank should 
have been charged in the account with this sum of $21,232.82; ; 
that the reversal of the decree did not make void the sale 
which had been made under it but that the sale was only 
voidable at the election of the defendant; and that fur- 
ther the «assignee has filed a bill to set aside that sale, 
and the court refused to do so so that appellant is entitled 
to demand that the bank sl iid account for what it real- 
ized by that sale F 
it does appr ir that on June 27,1881, after the reversal 
of th decree in the Bauer case, a supplemental cross-bill 
was filed in the cause by the assignee to, among othe! 
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the supplement: al eross-bill was dismissed for want of equity 
nothing being said as to the sale under the reversed decree 
at 


De a en 


oe. <dt> we Dae Ne 


— 


wt 


Yeo 


i a Bs he aa RES OR as ae I a a SS EN ah Si At Se 5 sf 
19 
i Gs 
t } FF 
. ‘ 4 i ‘ t " tr 
SUP miehvai CrOSs-VitLi ana ovtalnie an lhyunecet Pili Si } DInY 
; 2 ‘ 
| | | ine 78 Walke: hill 
Lnhat Sale | pon tie hearing in 18/8 aikers Cross-Dlli 
} } , ] .7 > ] > , es , 
< | ‘se Ippiement ‘ ‘ vas Ji I \\ i 4 CLISTIVISS ‘ j i Wa i oO} 
b\ and the temporar’, LPUNCLIOIN Wien nad peen 
? } 
orantea Was aIsSsoi\ i 
: 4° : , 4 4 j \\V; { i \ 
i ‘ Vil ji Cri ; a= SUCU AG i)>\ \ aAaiK@] i | } Live })- 
” ( ; yey . +} oT * : " rr , Iw IS7S +7 | " 1c 
pt a vt PLAl f LU vila ITLL OC j PLLait i d ; } i LILICE ] 
| + | ' ro rel } " ' Ty l, tt t ? " ' 
moi hh tllis LeCcora § siloO\ w!whehn SUCN Writ OF errol 
? 4 . ' + ‘ . = . + 
is Ss ea L1l2 appe O} rl TT erro) loes not CONLINUEe 
= 
Tot { yl ] PAY ‘ew, f es 
.nNIUNHNCctION Ih Torce (dliess SO dered veV. otal LS; a 
- +> | _ } a *™ } a - 
Si, pec. Zi ib Was hot so ordaered here, and tne 1nyunc- 
1 } ve) } 1331) ror’ I} | } ay th (‘ir Lilt 
LOTTI Was ji b> CULOLIIT . 2a: @ i ‘ j itt ct } iit ii CLELt 
y? y ‘ “4 
: t+ ) } ) \ t ¢ t 
q 56 LT} VAS Aatiiflh i } ae L.DD bich vu (ourt mtu a Writ 2 
. x t S } ; 3 t } i ¥? 4 }. | ' > Li. ) 
‘e@ i Was lot SUT UU Ui i’ ij}/ i ij ill) LilIS Cast 
7 \ > 4 me, 
intil long alter September Lv, 157d 
tn Sant | 19. 1878. R he t} it i] an 
(on Septemodeli d i 5 ic LL Us ib bne request 
“ i 
kK ly} | th hy.) ) QO ’ . ‘ ] ve i ‘a’ 
r WONN ahha the Vallk LY 1) LQ Sea SalG DVDIiOCKS 
“ ] lL, ' +} ly ‘ (  @hod 4 al j 
So. and the north hall of bioecks YL and Y2 tor sale. and 
] } [7 ] * - } +}, 
sold the same to KONN for §14,/56.00 under the powers 1n 
- ] l } 
, ; ’ } ‘ ? ' 1” ' ‘ ~ 
s31q trus deed Che Kohi Sand the Dank DelInNg DOTHN intel 
¢ ] - | ITILV IF WAS | en r, 11) ryt IK yh] t ’ tt | 1}}- 
ePSTeCG Ili Salt Sti il i Wa Se, ic ait iii } > LI) iO] tit IC Li 


’ oa j 3 : = . | 
With one half of said bid at the sal in this account here 
; ; } > } . m4 7 } ‘ 4 > A ane 2. 
the bank is charged with its half, $7,393.25 he assignee 
] 7a } : 1} : 
opyect d to this and ealled for an accounting of what th 

1] } ) | | 4 \ é he ° + | . ll. 
‘Ollaterais Were if as Security for, or that those collater- 


I 
ils should be exce -pted and the bank not be charged there- 
. } + 
with. And the cl 
the property so forec 


me 


LID 


leed for payment of the notes secured; that the foreclosure 
by sale of the trustee, while this suit was pending, was ille- 
caland void. Although the effect of the sale of the collat- 
erals under the decree which has been reversed, whethei 
the sale thereby bee ame void or only voidable. and whether 


or hot it t has been disathirm« i bv the assignee, has been 
much discussed in the argun : 2 thet 
practical question here, which need be considered, masmue h 
‘us itis not the sum which the collaterals so . 

master’s sale under the decree, whi 3] 

have brought into the account, and the bank ech irgares itself. 
aud is charged in the account, with the amount of the bid 
at the trustee’s sale. The right to sell under the trust deed 
was not at all dependent upon any purchase o/ the collat- 
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STATE OF ILLINOIS 
SUPREME COURT, 
Northern Grand Division. } 
At a Supreme Court, & 
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ROBERT I. JENK] VS, 


OF CHICAGO ef 
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having diligently eCXda nined alld 1hnspected, as well the record 


j ]; rc # : . : ] 6% t " > hh) . me " . ’ hae 
and proceealngs atoresald, as the matters ana bLoings therelh 


assigned for error, and being now sutheientiv advised ot 
. } 
and concerning the premises for that 11 appears to the 


i a . or . . Ree 2 
ier ip the reeord and proceeding 


i 
court now here, that neitl 
aforesaid, hor in the rendition of the decree aforesaid Is 
there anything erroneous, vicious or defective, and that that 
record is no error. ‘Therefore, it is considered bv thi 


court that the decree aforesaid, be affirmed in all things, 
and stand in full force and effect, notwithstauding the 


said matters and things therein assigned for error. 

And it is further considered by the court that the said 
[International Bank of Chicago et al., appellees, recover of 
and from the said Robert E. Jenkins, assignee, ete., their 
costs, by them in this behalf expended, to be taxed. and that 
thev have execution therefor. 


EK VERELL EF. Dutton, Clerk 
of the Supreme Court, in and for the Northern Grand 
Division of the State of Illinois, and Keeper of the Records 
‘Y that the foregoing is 
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Marcu ‘Term, A. D. 1884 


ROBERT E. JENKINS, Aas A 


BANKRUPTCY OF SAMUEL J. WALKEI 


THE INTERNATIONAL BANK OF! Appeal from 
CHICAGO, B. LOEWENTHAL, A. 
BAUER, HENRY A. KOHN, DAVID aa 
A. KOHN, JULIUS A. KOHN JOSEPH | of Cook County. 
A. KOHN, LEOPOLD MILLER, ]A- 

COB LIEBENSTEIN, C, EDWARD 
SCHOELKOPF, EDWARD KOCH, 

JOSEPH AUSTRIAN, MARTIN CLAY. 

BURGH, SIMON YONDORFF, anp 

JOHN G. ROGERS, 


Appel ? 


ABSTRACT OF RECORD. 


Placita, January Term, 1884, Hon. M.F. Turney, Judge. 

Stipulation. Title of cause. No. Ld,157. 

It is hereby stipulated by the parties by their solicitors 
that for the purposes of the appeal taken in this cause to 
the Appellate Court of the First District, from the decree 
rendered herein the 16th Feb’y, A. D. 1884, the annexed 
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printed abstract shall be deemed and taken to be a sufficient 
transcript of the process issued, pleadings filed, proceedings 
had and orders of the court made in said cause from the 
commencement thereof down to and including the 11th day 
oft May, A D. LS7%, except as to the order made and stipu- 
ation filed 12th January, A.D. 1876, which are to be copied 
1 the transcript. 

iled February 17, 1875, sets out that the complain- 


ie ees , mina 4 - oS —— : : ~ 
ant W is originally organized a private corporation under a 
CJ . | 


i~ 


statute of Lllnois, by the name of “The International 
Mutu -' Trust Company,’ andon the 18th June, 1872,its name 
was duly changed to that of “International Bank of Chi- 
cago.’ That Samuel J. Walker is largely indebted to com- 
Jainant upon the various securities as hereinafter stated, 

idenee of which will be set out a 
bill. That S. J. Walker, for a valua 
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(NorE.—-The words in italics are common to all the prin- 
cipal notes set out in the bill.) 
2. No. 2822, date Chicago May 29, 1873, by S. J. Walker 


to the bank for $8,000 at ninety days (no grace), ten per 
cent. after maturity if not paid in three days, interest at 
twenty-four per cent. deposit ‘two notes of A. C. Badger 
S6.666.66 each. secured respectively by trust deed to John 
(;. Rogers ES and W3 14.” 

3d. No. 2701, date Chicago April 15, 1873, for $4,000. by 
S. J. Walker to the bank at sixty days (no grace), ten per 
cent. after due if not paid in three days, interest at t wenty- 


ervey “4 oC) 
ceded). ev LL. Ode! 


four per cent. deposit ‘as collateral to secure payment 
hereof and of another note for $4,000 by me executed, a note 
of H. H. Walker for $12,500, secured DV trust deed to J. Q. 
Rogers, lots 1 and 2, block D, Wright’s add.” 

f, No. 2796, Chicago Noy. 20, 1872, for $4,000 bv S. J. 
Walker to the bank at six months (no grace), interest at 10 
per cent. after due, if not paid in ten days, interest at 
twenty-four per cent. deposit “as collateral to secure the 
payment hereof, and of two other notes for same amount 
and of even date, tenor and effect herewith, note of rf. H 
Walker for $15,000 dated April 10, 1871, and secured by 
trust deed tO John (x. Rogers on lot 14 blocks LO and 1d, N. 
K., N. &.. 18, 39, 14.” 

5. No. 2706, Chicago, Nov. 20, 1872, for $4,000 by S. J. 
Walker tO bank atl SIX months (no Prace), interest Len per 

| { twenty- 


’ 
] 


cent. after due, if not paid in ten days, interest a 
four per cent. deposit “as collateral to secure the payment 
hereof, and of two other notes of same amount and of even 
date, tenor and effect herewith, note of H. H. Walker for 
$15,000, dated Apru 10, 1871, and secured by trust deed to 
John G. Rogers on lot 14, blocks 10 and 15, N. E., N. E., 
18, 39, 14.” 

6. No. 2797, Chicago, Nov. 20, 
Walker to the bank at six months (no grace), interest at 
ten per cent. after due, if not paid in ten days after due, 
twenty-four per cent. interest, deposit “as collateral to secure 
the payment hereof and of two other notes for same amount 
and of even date, tenor and effect herewith, note of H. H. 
Walker for $15,000, dated April 10, 1871, and secured by 
trust deed to John G. Rogers on lot 14, blocks LO and LO, 
N. E., N. E., 18, 39, 14.” 

7. No. 2009, Chicago, Dec. 30, 1871, for $10,000 by S. J. 
Walker to “ International Mutual Trust Company,” interest 


1872. for $4.000 by S. J. 


») 
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at ten per cent. after due, if not paid in ten days after due, 
then interest at twenty-four per cent. Deposit “as collat- 
eral to secure the payment hereof and of five other notes of 
even date herewith executed by myself for § SLO,QOO0, 315,000, 
$5,000, $8,750 and $16,748, respectively, three notes for 
SHI 000 each, executed by myself, bearing date Dec. 29, 
1871, and secured by trust deed to J. G: Rogers.” 

8. No, 2015. Chicago, December 30, 1871, by 8S. J. Walker 

Int. Mut. Trust Co. for $16,748 at three months, (no 


PTACe, } interest 10 per cent. after due; if not paid LO days 
after due, at 20 per cent. Deposit ‘as collateral to secure 


fa 
; 


. ? 
ive notes of even date. 


— 


the payment hereof, and my other 
herewith being respectively for $10,000, $10,000, $5,000, 
$5,000, $5,750, three notes for ite each, executed by 
map dated Dece mber 29, 1871, and secured by trust deed 
to J. f hoger 

9. No. 2740. Chicago, April 29, 1875, for 35,000 by 5. 
J Walker to the bank at 6U days, (ho grace, } but at LO pe! 
cent. after due; if not paid within three day s after due, 


nterest at 24 per cent. Deposit as ‘collateral to secure 
: . ait V1.4 4 ? ’ ‘ , 7 ] 
pas ment hereol, and or oul othe rnot OL evell a Oun) CLALE 
? + ; ! } 
tenor and eftect.a note executed by H.H. Walker. dated 


gu 
(,. Rogers 

LO. No. 2741. Chicago, April 29, 1873, for $5,000, by 
D. J Walker to the bank at 60 days, (no grace,) interest at 
LO per cent. after due, if not paid in three days then 24 per 
cent. Deposit as “ collateral to secure the payment hereof, 
and our other hote of eveh amount, cl: ite, tenor and effect, 


a note executed by H. H. Walker, dated Lugust 16, 1871, 


for S15,500. secured by trust deed LO John Cr. Rogers.” 


Ll. No. pr Chicago, March 27, 1875, for $6,000 by 
S. J. W: ‘to the bank at () day Ss (no grace), interest at 
bur eek re not paid in three days, then at 24 
per cent. Deposit “as collateral to secure the payment 
hereof mv note for $7,500 (No. 5) bearing date January ya 
L873, and secured by trust deed to Julius Rosenthal and 


three notes executed by Dommermuth for $300 each, dated 
March 24, 1873, due respecti ee Oe ee 
secured by trust deed to Fi ‘aneis A. Hoffman, Lot 1, | H. 
Walker’s subdivision, block 7, Laughton’s subdivision, A i. 
N. W. 4, S. 30, 39, 14.” 

12. No. 2891. Chicago, June 20, 1875, for $10,000 by 
Walker to the bank at 60 days, interest at 10 per cent. 


APT Sth aE TASS LERMAN LOT OIE Re Se VN PET RENE pia 
7 Se Sp aR OP Caw al iP ‘rh *) Wy > vie ee ee ou Sith. 
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after due, if net paid in three days _ due, then at 24 per 
cent. Deposit “as collateral to secure the payment hereof, 
my notes for $7,500 (No. 9) and for $7,500 (No. 12), bear- 
ing date January 2, 1875, aud secured by trust deed to 
Julius Rosenthal.’ 
“y No. 2827. Chicago, January 20, 1873, for $6,000 by 
Walker to the bank at 60 days (no grace), interest at 
LO bie: cent. after due, if not paid in three days after due, 
then at 20 per cent. Deposit “as collateral to secure the 
payment hereof, my note $7,500 (No. 11) bearing date Janu- 
ary 2,1873, and secured by trust deed to Julius Rosenthal.” 
l4. No. 2529. Chicago, January 20, 1873, for $6,000 by 

J. Walker to the bank at 60 days, (no grace,) interest at 
10 per cent. after due, if not paid in three days after due, 
then at 20 per cent. Deposit “ my note for $7,500 (No. 13) 
bearing date January 2, 1873, and secured by trust deed to 
J. Rosenthal. 

l5. No. 2612. Chicago, March 14, 13873. by BS. d. 
Walker to the bank for $7,500, at 4 month’s interest at 
ten per cent. after duc; if not paid three days after due, 
then at 24 per cent. Deposit “ note for $10,000, executed 
by H. H. Walker and secured by trust deed to Francis 

Hoffman, on block 15, N. E. 8S. W. D, oo, 14, 

16. No.3082 A. Chicago, Sept. 4, 1873, for $ 10,000, by 

J. Walker to the bank at 60 days, interest after due. at 
LQ per cent.; 1f not paid 3 days after due, then at 24 per 
cent. Deposit ‘three notes executed by Francis A. Riddle 
for $5,200 each, dated Feb’y 15,1871, and.secured by trust 
deed E. 133x396, of block 7, E. 4, S. E. y 6 39, 14.” 

17. No. 3082 b. Chicago, April 14,1874, by S.J. Walk- 
er to bank, for $8,000, at 10 days interest ten per cent. 
after due; if not paid in 3 days after due, then at 20 per 
cent. Deposit “as collateral to secure the payment hereof, 
and of one Ta note of ong date dd Sept. 4, 1873, three 
notes executed by Francis A. Ri iddle for $5,200 each, dated 
eb’y Ld. LS/1, and eae by trust deed I. Loo xo¥6, of 
kc: 7, Bae. E.4, 18, 30, 14.” 

18. No. 2430. Chicago, Nov. 24th, 1872, by S.J. Walker 
the bank, for $5,000, at 60 days (no grace), ten per cent. 
after due; if not paid three days after due, then at 24 per 
cent Deposit ‘‘as collateral to secure the payment hereof. 
sundry notes being purchase paper for real estate, viz.: W. 
Kerrigan, 3 notes, $500 each, lot 43, block 5, 30, 39, 14; P, 
Mueller, 2 notes, $1,500 each; 50 and 51, block 2, 30, 39,14; 
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D. MeGuin, 4 notes, $800 each, 1 note, $200, lot 17, block 2 
30, 39, 14; L. Lues, 3 notes, $166.66, lot Sa, viock 5, 3 
39, 14; P. Higgins, 5 notes, $2,666.66, lot 19, | 
39,14. ‘Trust deeds to F. A. Hoffman.” 

19. No. 2698. Chicago, April 15, 1873, for $1,000 by 
S. J. Walker to the bank at 90 days (no grace), at ten per 
cent. aden due, if not paid three days after due then at 24 
Pal cent. Deposit “three notes each $400, executed by 

| Wandersee, secured by trust deed.” 

20. No. 3151. Chicago, September 18, 1875, for $12,500 
to S. J. Walker to the bank at 60 days (no grace). Inter- 
est at ten per cent. after due, if not paid three days after 
due then at 24 per. cent. Deposit ~ twenty bonds of the 
Chicago, Danville & Vincennes Railway Company first 
mortgage, $1,000 each, number 4251 to 4270.” 

21. No. 8276. Chicago, January 17, 1874, for $10,000 
by S. J. Walker to the bank at 60 days, interest at ten pei 
cent. bre due, if not paid within three days after due then 
at a+ eg cent. Deposit z= my check for $10,000, dated pep- 
tember 18, 1875, on A. C. & QO. F. Badger and by tl 
necaiieik also note of John. D. Kinney for $6,500 due J 
uary 21, 1874. 

22. No. 33894. Chicago, March 17, 1874, for $41,756.67 
DJ S. J. Walker to the bank, at 10 days, interest at ten per 


cent. after due, if not paid in three days after due, then at 
twenty-four per cent. Deposit, “five notes of the eet 
Danville & Vincennes Railroad, signed by Joseph E. Youn 
1 86 


Mani: iver, and guaran iteed | by me, amounting in all to 839. 


158, as follows: $7,500, $833 3, $8,625, $7,250 and $7,350. 


23. That g, J. Walker is indebted to complainant, as 
guarantor, upon a note date June 27, 1873, executed by J. 


D Kinney, of Cineinnati, Ohio. for $7,000, due ninety days 
after date, to order of S. J. Walker upon which judgment 
has been obtained in Cineinnatl, Ohio. 

24. That 8S. J. Walker is indebted to complainant, 
larantor, upon a note made by said Kinney, date June 2 


‘> . Bost } {* . - i} " «4 = - + j . T's \ 
iS/o, for So,V0U due four months after date, to order oi 5 
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the Superior Court of Cincinnati, Ohio, upon said notes, but 
4 | \ } ] % ’ 
collected nothing. S Ei WalKCr IS tlAavVIC yD nk ior am 
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Chicago, July ~~ , 1869. Whereas, the undersigned 
heretofore, and inte n s hereafter to borrow money from the 
International Mutu “Trust C ompany on his own note, or 
notes, or the note or notes of H. H. Walker, and, whereas, 
to secure the pavinents of such note, or notes, he has here- 
tofore, and intends hereafter to deposit collateral security 
and, whereas, such collaterals were given and are hereafter 
to be given to secure the payment of specific notes: now. 
therefore, for the purpose of more fully securing the said 
International Mutual Trust Company, I do hereby agree 
that all and singular the collaterals by me given, or to be 
VIVelL, as aforesaid, shall a oie Opti 10! nots id International 
Mutual Trust Company, os ply generally to all the notes 
held al any Ime by said ‘Trust ( OMMpahy, e xecuted by me 
or said H. H. Walker, and shali also app!v and be con- 
sidered as collaterals to secure the payment of any and all 
notes negotiated for my account by said Trust Company. 

SAMUEL J. WALKER. 

That on the 30th December, i871, 8. J. Walker made an 
agreement with orator, COPY as follows: 

Whereas, the undersigned has executed three certain notes 
for $50,000, dated December 29, 1871, and secured by trust 
deed to John G. Rogers, said notes to be pledged to the In- 
ternational Mutual Trust Company to secure my notes for 
$10,000, $10,000, $10,000, $8,750 and $16,748, respectively ; 
and whereas, the said International Mutual Trust Company 
and other parties through the said company, holds my 
paper, with other securities, for sundry amounts, now it is 
he reby AP Tee d and understood ‘nat the said three notes for 

50,000 each shall be held by said Trust ¢ fompanyas general 
phere to secure the paper pr inane’ after the notes 
above enumerated shall heave been paid. Dated this 30th 
dav of December, 187! 

| SAMUEL J. WALKER. 

That the said S. J. Walker. on the 9th July, 1873, made 
unto the complainant another agreement, copy as follows: 

Whereas, the undersigned has heretofore, and intends 
hereafter, to borrow money from the International Bank 
of Chicago, formerly the International Mutual Trust Com- 
pany, either on his own note, or notes, book accounts, or 
checks, or any other evidence of inde sbte dness, or the note 
yr notes of Henry H. Walker; and whereas, to secure the 
payment of said note or notes, book accounts, checks, or 
other evidence of indebtedness, he has. heretofore, and in- 


t } 
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Lends hereaiter to deposit collateral securities: and whereas, 
] - “Are ‘ rail , . 

such collaterals were, and will be hereafter given to secure 


the paviment of specific notes. ehecks. or other indebted- 
. P 


Now, therefore, for the purpose of more fully securing 
. Dic tinlani, woe 5 pa aah ' it ne FE 
the said International Bank, or any person holding my 
e * 
notes purchased of said bank, I do hereby agree that all 
, . ; } : ; Bee F } 
and singular the collaterals by me given, or to be given as 
aforesaid, shall, at the option of said International Ban 
= : 1] — 1] lL, | ~ r , - 
apply generally to a the notes heid at any time b yy Sala 
} : ‘ . -_ ae our 
bank, executed by me or said Henry H. Walker, and shall 
* ioplv and be considered 1] ae 
aiso appiv alii e considered Collaterais 1@ pay- 
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ments of any and all of my notes negotiated by said bank 
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DOOK aCCOU)]ILS, checks Or aby other evidence or Mdaevtea- 
ness to said bank. Chicago, July 9, 1873. 
c : . ' 
SAMUEL J. WALKER. 


LO Secure ti 


That Wn order the said inde ‘bt f dness SO e\ idenced by Line 
promissory notes, asaforesaid, and in order and in considera- 
tion that complainant would receive said evidences, said 
Walker deposited and pledged As security for payment oO 
said notes the following described collaterals: 


That to secure note L, he deposited and p! le cd pret d with com- 
plainant a note for $6,666,66, Chicago, January 5, 1871, by 
Alpheus C. Badger to 8S. J. Walker, at two years, interest at 
eight per cent., payable Merge secured by trust deed, 
date January 5, 1871, by A. Badger, to John G es 
_ on the Ws Block 32, C. T. subdivision of Mis of S 

T. 39, N., BR. 14, BE. 3 P. M. noe! January 7,187), 
Beck 587, page 270. 

That to secure note No. 2822, said S. J. Walker, for a 
valuable consideration, endorsed, deposited and pledged 
with complainant a note by A. C. Badger, for $6,666.66, 
Chicago, January 19,1871, at one year, to S. J. Walker, in- 
terest at eight per cent., to secure which A. C. Badger, on 
L9th January, 1871, made to J. G. Rogers trust deed convey- 
Ing in trust ES B lock 33, C.'T. subdivision of E} 8S. 31, T. 
3o9 N., R. 14, 5. 3 P.M. Recorded January 21, 1871, Book 
587, p. 284, and at same time and for same purpose, en- 
dorsed, pledged and deposited with complainant a_ note 
made by said A. C. Badger for $6,666.66, dated Chicago, 
January 19, 1871, to order of S. J. Walker, at two years, 
interest eight per cent., payable annually, to secure which 
A. C. Badger and wife gave to J. G. Rogers trust deed con- 


a 


24 
veying W3 block 33, C. T. subdivision E$ S. 31, T. 39, N. 
R. 14 E., in Chicago. Recorded January 21, 1871, Book 
587, p. 283. : 

That to secure note 3,8. J. Walker, endorsed, pledged and 
deposited with complainant a note by H. H. Walker for 
$12,500, Chicago, August 18, 1870, at one vear, to his own 
order, with interest at eight per cent., and endorsed in 


blank. That to secure it H. H. Walker made to John G. 
Rogers, trustee, a trust deed conveying lots 1 and 2 in block 
D,in Wright's addition in 8S. W4 8. 8, 39, 14, Cook county. 
Recorded August 26, 1870, Book 601, p. 497. 

That complainant holds said pledged note and trust deed 
which were also pledged to secure anether note for $4,000 
now held by the firm of Miller & Liebenstein (Leopold 
Miller and Jacob Liebenstein), dated June 19, 1871, No. 
1018. at 60 days (no grace), by S. J. Walker to Mutual 
Trust Company, with interest at ten per cent. after due, if 
not paid ten days after due, at twenty per cent., and_ they, 
Miller & Liebenstein, have a right to participate in pro- 
ceeds of said collaterals, and holder will account for them 
when realized. : 

That to secure said 4th, 5th and 6th notes above set out, 
<a & Walker endorsed, pledged and delivered to complain- 
ant a note for $15,000 dated April 18, 1871, made by Henry 
H. Walker, payable two years after date, with annual inter- 
est at eight per cent. then and there endorsed by 8. J. Walk- 
erin blank. ‘That to secure it, H. H. Walker made to J. 
G. Rogers a trust deed conveying lot No. 14 of Walker and 
and others N. subdivision of blocks 10 and 15 of S. F. 
Smith’s subdivision in N. FE. 3.8. 18, T. 39, N. R. 14 E., in 
Chicago. Recorded May 19, 1871, Book 600. p. 251. 

That to secure notes 7th and 8th above, said S. J. Walker 
pledged and deposited as collateral security with complain- 
ant three notes dated Dee. 29, 1871, to his order for $50,000 
each at eighteen months, with interest at eight per cent. and 
by him indorsed in blank. That to secure said three $50,- 
000 notes, said 8S. J. Walker by trust deed dated Dec. 29, 
1871, conveyed to J. G. Rogers lots Nos. 21 to 36 inclusive 
in block 10, and lots 19 to 28 inelusive in bloek 13 in S. J. 
Walker’s dock addition to Chicago, recorded Jan. 5, 1872, 
book 35, p. 291. That afterwards complainant surrendered 
one of said $50,000 notes by agreement between said 
Walker and B. Loewenthal unto Loewenthal, and complain- 
ant in consequence thereof, released its lien upon lots 19 to 
28 in block 13, and it was then and there agreed between 
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said Walker, complainant, and Loewenthal that the prem- 
ises last described should be considered as rfeased so far as 
complainant was concerned, and in consideration of said 
agreement S. J. Walker on 24th June, 1872, made another 
note for $50,000 at eighteen months with eight per cent. in- 
terest to his own order, and indorsed by him in blank and 
pledged and deposited with complainant as collateral secu- 
rity for payment of said notes 7th and 8th above set out, and 
to secure said last named $50,000 note of said S. J. Walker 
and wife made to John (+. Rogers a trust deed dated June 
24, 1872, conveying to Rogers lots 11 to 18 in bl sr [2 in 

Walker’s dock addition to Chicago, recorded June Z5, 
18/2. book St. Dp. Ds). 

That two of three $50,000 notes secured by trust deed of 
Dec. 29, 1S71, and the other $50,000 note secured by trust 
deed of J uUhe 24. S72, are held bv complainant hot only to 
secure the said notes ith and Sth. above set out, but also to 
secure four other notes, one of which is owned by said Loe- 
wenthal, dated Dec. 30, 1871, for $8,750, at 3 months: an- 
other by ©. Edward Schoelkopf for $5,000, date Dec. 30, 
IS71, at 60 days; another by C. Edward S thoelkopf for 
$5,000 date Dec. 30, 1872, at 60 days; another by Augus 
Bauer for $10,000, dated Dee. 30, ] 2, at 90 days. i} 
said Loewenthal, Schoelkopf and Bauer are ae to par- 
ticipate in the proceeds of said three $50,000 notes. 

That to secure payment of the 9th and 10th notes above 
set out, »S. A i Walker deposited and pledged with complain- 
ant two notes, one for $13,500, date A ugust 16, L871, at 18 
months, made by H. l. Walker. LO his OWT] aedee- anu al 
interest at eleht per cent.; another for $15,500, date Aug. 
16, 1871, at 24 months, made by H. H. Walker to his own 
order, annual interest at eight per cent., and both indorsed 


by him. That to secure payment: of said two notes 8S. J. 
W alker ; ind wife made LO Rogers Lrust deed conveying LO 


6 > : } Py 4 = sae eT oe eee oes , } oer ‘>. 
him lots 1. 2. 34. and 17 to 25 inclusive and lots 27 to 32 


nel isive in bloek 6 in Sutton’s addition to Chicago, recorded 
A ug. 21, 1387 |. book 600, p. 159. That said two notes were 
also pledged at same time to secure two other notes of $5,000 
each, Nos. 2/38, 2739, which were te antes negotiated 
and 1 sold by é complainant ee i) dw ira Loch and whieh notes 
have since been paid by 5S. - . Walker 

That to secure the note re ibove, S. J. Walker indorsed, 
dle posit ted and pledged with ba two notes. one for 
$300, March 24, 1873, at two years, by John Domme rmuth, 
to H. H. Walker, annual.interest at eight per cent., and one 
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for same amount and date and interest at three years, and 
to secure them, said Dommermuth made to Francis A Hoff- 
mana trust deed, March 24, 1873, conveving lot No. 1 in H. 
H. Walker’s subdivision of part of block 7,1n Laughton’s sub- 
livision of W.3 N. W.W.28. 30, T. 39,14, recorded March 
2). 18735, book Ze, p SO. and also to secure Lith note said 
S. J. Walker did indorse, deposit and pledge a note dated 
January 2, 1873, at 2 years, made by (not stated) to his own 
order, for $7,500, interest at ten per cent. semi-annually, 
being one of several of the same tenor and effect, No. 1 to 
13 inclusive, amounting to $97,500, secured by a trust deed 
recorded in the Recorder’s office of Cook County. 

That to secure 12th note above set out, said S. J. Walker 
indorsed, deposited and pledged two notes, of which the 
$7,500 last described, dated Jan. 2, 1873, “is all exact copy.” 

That in order to seeure the 13th note above, said 8S. J. 
Walker indorsed, deposited and pledged with complainant, 
a note of which the $7,500 note last described is an exact 
‘ Opy. 

That in order to secure 14th note said S. J. Walker 
indorsed, deposited and pledged with complainant one note, 
of which the $7,500 note last above described is an exact 
COpy. 

That said notes so deposited and pledged were five of a 
series, running from one to thirteen, all of same date and 
amount and order, all secured by one trust deed of even 
date therewith, made by said S.J. Walker and wife to Julius 
Rosenthal, conveving eight hundred feet front on Canal by 
metes and bounds (set out), recorded January 18, 1873, 
book 161, page 177, note 5 to secure 11th note, 9 and 12 to 
secure 12th note, note 11 to secure 135th note, and 13 to secure 
14th note, and note 1 to secure a note due complainant, No. 
2,516, for $5,000, afterwards sold to Joseph Austrian, who 
still holds the same. That note, No. 2 of series, was de- 
posited and pledged to complainant as general security for 
all indebtedness due or to become due complainant from 
said 8S. J. Walker. That note, No. 3 of series, was deposited 
and pledged by Walker as complainant, to secure said 
Walker’s note to it, No. 2.538, for $4,000, afterwards sold 
and delivered and sold to Augustus Bauer, and still held by 
him. That note four of series was deposited and pledged 
with complainant to secure note No. 2,519, for $3,500, and 
another, No, 2,714, for $3,000, which were afterward. sold 
and delivered by complainant to H. A. Kohn & Bros. (com- 
posed of Henry A., Joseph A., David A., and Julius A. 
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Kohn). That note, No. . of series, Was deposited and 
pledged with complainant to secure note of S. J. Walker, 
No. 2,522, for $5,000, afterwards sold by complainant to 
iB A. Kohut n & Bros., and still owned by them That note, 
No. 7 of series, was sold and delivered to B. Loewenthal, 
and is still held by him. That note, No. 8 of series, was 
deposited and pl: dged with complainant to secure note of 8. 
J. Walker, No. 2,716, for $5,000, afterwards sold by com- 
plainant to H.A. Kohn & Bros., still held by them. That 
note, No. 10 of series, was then and there pledged to com- 
ae to secure a note of S. J. Walker, No. 2,526, for 
$5,000, afterwards sold and delivered by it to Edward Koch, 
wha still er and owns It. That all of said thirteen notes 
were duly indorsed by said J.S. Walker, and were deliv- 
ered and are now held by the parties who are the owners 
and holders of the principal notes above described, for 
which they were specially pledged as aforesaid. 

That to secure afeonth note, S. J. Walker endorsed in 
blank, pledged and deposited em a note tor 3 eh O00, 
dated September 26, Eps: at two vears made by H. H. 
Walker to order of S. J. W ime interest at elght mi cent., 
and 8. J. Walker to secure it and another note of like date 
and amount at one year, made to F. A. Hoffman a trust 
deed, conveying lots 14 and 15, in Packer’s subdivision of 
N. E.4 of S. W.4, 8S. 5, T. 38, R. 14 E., Cook county. That 
the note due at one year was ak and lot 14 released from 
trust deed. which Lrust deed IS recorded September Ld. LS75, 
book 59Y. L). S01. 

‘hat to secure 16th and 7th notes, S. J. Walker en- 
do. ‘Se d In bl; uk. an id de posite Z ee pled; pe d with complain- 
ant three no sa each for $5,200, dated F ebruary r 15,1871, to 
order of S. J. Walker, inte rest at eight per cent.., payable 
annually, bah by F. A. Riddle, at one, two and three 
years, to secure which, Riddle made to Rogers, trustee, a 
trust deed, conveying all that part of block 7, in Assessor’s 
division of E. 3, S. E.}, 8S. 18, 39, 14, setting it out by 
metes and bounds, which trust deed was recorded imme- 
diately thereafter in book 600, p. 25; said deed of trust was, 
on the 9th of October, 1871, with the record thereof, de- 
stroyed by fire, and afterwards, on the 15th of January, 
1873, said Riddle made to Rogers another confirmatory of 
the former, filed July 10, 1873, recorded in book 266, p. 98. 


That after execution of deed so destroyed, said premises 


were sub-divided, and lots 7 and 8 of such sub-division 
came into the possession of Lucy A. Simmons, who, August 
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28, 1874, to obtain release of lots 7 and 8, paid complainant 
$2,500, which was endorsed on said $5,200 note due two 
years after date, and Rogers released to Simmons said 
lots. 

That to secure the eighteenth note, 8S. J. Walker endorsed 
in blank, delivered and pledged three notes made by Den- 
nis MeQuirl to 8S. J. Walker, date June 22, 1872, two for 
$300 at three and four years, and one for $200 at five years, 
secured by trust deed to Hoffman, on lot 57 in block 2 of S. 
J. Walker’s Dock addition, 1ecorded December 2, 1872, book 
161, p. 45. The two other notes described in trust deed had 
been paid. He also deposited three notes by Patrick Hig- 
gins (set out), secured by trust deed described; two notes 
by Leonard Lues (set out), secured by trust deed described ; 
two notes by William Kerrigan, (set out), secured by trust 
deed described; two notes by Ann W. and James Quinn 
(set out), secured by trust deed described. 

That to secure said 19th note. S. J. Walker endorsed, de- 
posited and pledged two notes made by Charles Wandersee, 
for $400 (set out), secured by a trust deed (described). 

That to secure said 20th note, 8. J. Walker deposited and 
pledged with complainant twenty bonds of the Chicago, 
Danville & Vincennes Railroad Co., Nos. 4,251 to 4,270, 
each for $1,000, interest at 7 per cent. in U.S. gold coin, 
principal due in New York April 1, 1913, interest Ist of 
April and October in each year, secured with others, amount- 
ing to $500,000, by mortgage on property of company; set 
out a copy of one bond and one coupon. 

That to said 21st note, S. J. Walker pledged and deliv- 
ered to complainant his check, dated September 18, 1873, 
drawn upon A. C. & O. F. Badger, bankers in Chicago, for 
$10,000 and certified by .them; check not paid; suit 
brought on 19th November, 1874; judgment obtained 
against A. C. Badyer, O. F. Badger and W. W. Hilton, com- 
prising the firm of A. C. & O. F. Badgar in full force and 
not paid. And to further secure said 21st note S. J. Walk- 
er deposited and pledged with complainant, a note made 
by John D. Kinney of Cincinnati, Ohio, for $6,500, dated 
September 18, 1875, due four months, guaranteed bv S. J. 
Walker; judgment obtained in Superior Court of Cin- 
cinnati for $6,548.15 on it; judgment not paid and in full 
force. , 

That to seeure 22d note, S. J. Walker deposited and 
pledged complainant five notes made by the Chicago, Dan- 
ville& Vincennes Railway Company; sets out copies of them 
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for $8,930, date July Ll, LS7o, due Oct. 1, 18738, for $35,625, 
date August 11, 1873, due at 75 days for $7,500, date July 
22,1575, at 90 days for $7,350, date sept. 9, 1875 at 95 davs, 
and for $7,350, date September 9, 1878 at 65 days, all to 
order of S. J. Walker, and by him guaranteed. | 

That the 28d note, made by J. D. Kinney, was guaran- 
teed by 5. J. Walker, and when it became due a judgment 
was obtained on it against Kinney in the Superior Court of 
Cincinnati for $7,236.85, in force and not paid, and 8. J. 
Walker is liable to complainant for amount of said note. 

That note 24th was guaranteed by Walker, and he is now 
lable upon it to complainant for its amount. 

That said 8S. J. Walker did from time to time pledge, de- 
posit and deliver unto complainant certain other securities 
thereinafter described as general collaterals, to secure pay- 
ment of any and all indebtedness due or to become due 11 
from him, which were then held by the complainant as col- 
lateral for all the foregoing debts and liabilities of said S. 
J. Walker to complainant, which general collaterals are 
one note by Franz Kusen for $200, date Chicago, September 
a 1871, at three years, to and indorsed by H. H. Walker, 
secured by a trust deed made by Kusen to E. C. Walker, 
trustee, of lot ZO in H. H. Walker’s subdivision, bloek ys 
in Walsh & McMullin’s subdivision of S. E. + 8S. 20,T. 39 
N., R. 14, E. 

Two notes by John McQuade, date September 23, 1872, 
each for $362.50 at three and four years to the order of 8. 
J. Waiker and endorsed by him, secured by trust deed 


ge - 


made by McQuade to F. A. Hoffman, of lot 104 of sub- 
division of block 3 of S. J. Walker’s Dock addition : 
Chicago. 

Two notes by Charles Manske, each for $250, date Sept. 
10, 1872, at two and three years, to and indorsed by 8. J 
Walker, secured by trust deed made by Manske to F. A. 
Hoffman, of lot 121, block 2, 8. J. Walker’s Dock addition 

Two notes by Frank Boehm, each for $1,066.66, date 
( letober 24. L872, at two and three years, to and indorsed 
by 8. J. Walker, secured by trust deed made by Boehm to 
K’. A. Hoffman, of lots 20 and 21 of bloek 1 of S. J. Walk- 
er’s Dock addition. 

Three notes by George Bradford, each for $225, date 
April 29, 1875, at 2, 3, and 4 vears, to and indorsed by 8. 
J. Walker, seeured by trust deed made by Bradford to H~ff- 
man, lot 151, Walker’s and Larned’s subdivision of lot 12, 


0) 


of Johnson and Lee’s subdivision of S. W. } 8. 20, T. 39, 
N., R. 14, E. 

A note by Mary ©. and Silas D. Baldwin for $2,000, date 
June 1, 1871, at five vears, to and endorsed byS. J. Walker, 
secured by a trust deed made by the Baldwins to John G. 
Rogers, of lots 1 and in subdivision of EK. + block 7 As- 
sessor’s division of KE. 38S. KE. 48. 18, T. 39, R. 14, E. 

A note by Gregory Walsh, date November 26, 1869, for 
$760, at one vear, to and endorsed by H. H. Walker, se- 
cured by trust deed made by Walsh to J. G. Rogers, of lot 
9 in block 20 in S. F. Smith’s subdivision of N. E. } N. E. 3 
S. 18, 39, 14. 

Two notes by Kk. A. Riddle. date May 27, 1873, each for 


Pe 


$5,000, at one and two years, to and endorsed 8. J. Walker, 
secured by trust deed made by Riddle to J. G. Rogers of lot 
5 in Ellis & Laflin’s subdivision of lots 17 to 37, block 20, 
, C. T. subdivision of W. 4 of W. 3 N. E. 3S. 17, T. 39, N., 
R. 14, FE. 
Two notes by 8. J. Walker, date May 20, 1873, each for 
$12,500, on or before fifteen months from date, to his own 
order and endorsed by him, and to secure them and two 
other notes then held in possession of said Kohn Brothers, 
for same amount, date, and terms, said S. J. Walker, and 
wife, made to J. G. Rogers a trust deed of blocks 84 and 
85 and N. 3 of blocks 91 and 92, town of Canalport, in 
S. 30, 39, 14. 
A note by Henry E. Pickett for $2,374, date July 31, 1878, 
at five months, to order of, and endorsed and guaranteed 
by said Walker. 
A note by Henry H. Walker $25,000, dated Covington, 
January 16, 1868, at 18 months, to his own order, and en- 
dorsed by him, secured by a trust deed made by H. H. 
Walker to Henry Waller, of same date, of E. 30 acres of N. 
120 acres of N. W. 38S. 6, T. 38, N. R. 14 E., which note 
falling due and remaining unpaid on the —— day of ——, 
complainant filed a billin the Circuit Court of Cook County, 
Illinois, to foreclose the same (suit No. 12,111), and sueh 
proceedings had that on 23d December, 1874, a decree of 
foreclosure was entered; amount then due, $36,107.17. 
Premises ordered sold. No appeal therefrom, and decree 
in full force. No part of note or decree paid. 

A note by H. H. Walker, date June 19, 1869, for $10,000, 
at one year, to his own order, and endorsed by him, secured 
by trust deed made by H. H. Walker to F. A. Hoffman, of 
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Sets out payments made OT) the pi incipal notes. 

That interest has been paid Ol} tne said principal notes 
as follows: 1, up to October 1, 1873; 2. to October 28, 18735: 
3, to October 12, 1873; 4, 5 and 6 to October 17, 1873; 7, 8, 


9 and 10, to October 26, 1873; 11, to October 22, 1873; 12, 
to October * 21. 1873: 13 and 14. to Novembe} 14. 13/9: L5 and 


y > ) 4 ‘ “~ 
19, to November 11, 1873: 18, to O 1v LO ZU, to 
y } Bars =<) H o pe) 
November 17, 1873: 21. to Mare io/4, and 22, to 
ee 7 
Mareh yt) Isi4 
Ih ( 1) Lite rest had L) ‘ i ? i , ) a ‘ autel Li 
| DI fol] | ont 
(>i te CACED cis LOLLOWS Soeg } AF Up [ 
os Omi. = P eer OND 
March 24, 1874: Franeis A. Ri on his note of $5,200, 
}  } 1° Om ‘ = bis ae 1o”7 
date February 15. etd. Se sey acid hear 20. 13, Den- 


{ 
nis MeQuid to shes ne 22. 1874: William Kerrigan to eaabecs 


22, 18735: C. Wandersee to February 24, 1874 
iaketank | at lee ok notes held as general collaterals 
as follows: I’. Kusen up 1 y HNeptlt mber 27, 1874, and $100 
Of principal; tS McQuade up to Sept iber 25, 1874: © 
Manske to septel ibe LO iS74 Boel In () tobe r 24 
1873, and upon the note falling due two years after date, 
~ + 


SSO paid on pr neipal October lo, 18/4; Bradford to April 
29, 1874; Baldwins to June L 20¢2. 

That said 8. J. Walker was indebted to complainant upon 
notes as above Set out, subject tO de dt uc tions ot payh nent as 
above stated, according te the nor and effect, as set out. 
That no judgments head: seh +e thereon against 8S. J. 
Walker, except as above stated. ‘That all of said indebted- 
ness was then due and payable That ¢ complaii nant was the 
bona fide holder of all collateral securities above mentioned 
for the purposes mentioned. That no judgment was had on 
said collaterals except as stated. That complainant was 
fully authorized to sell collaterals aforesaid by virtue of the 
power of attorney in said principal notes of S J. Walker 


to it. That it was empowered to sell and dispose of all said 
collaterals, both general and special, by agreement between 
S. J. Walker and itself, and apply proceeds toward payment 


of the indebtedness due it from Walker. ‘That various par- 
ties were interested in peers of said collateral notes and 
trust deed, viz.: Leopold Mill Jacob Liebenstein, C. Ed- 
ward Schoelkopf, Augustus Sa Joseph Austrian, Ed- 
ward Koch, Henry A. Kohn, Joseph A. Kohn, David A. 
Kohn and Julius A. Kohn. 


That complainant was anxious of having an account 
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stated between S. J. Walker and itself, and of having al] 

said collaterals sold and disposed of under the order of this 

Court, and the money p rroduced or sess thereby ap plied 

to the payment ol f the indebtedness S.J. W alke ‘r to it. 

but S.J. Walker refused to come to a sis ment with it or 

LO have satd collaterals gold or disposed of in accordance 

with the agreement between them. F 
Prayer: Answer without oath that a decree might be 

entered fixing and estublishing amount of indebtedness 

due by S. J. Walker to complainant and for sale of all col- 

lateral securities pledged to complainant, proceeds up plied 

upon indebtedness of S. J. Walker to it and surplus dis- 

tributed as to justice and equitv might {1 ippertal in and for 

further relief, S.J. Walker and Miller, Liebenstein, Loewen- 

thal, Schoelkopf, Bauer, Austrian, Koch, and the Kohns, 

made parties and process prayed ral 
A note by Henry E. Pickett for $2,374, date July 31, 


Cc) <)> ’ ’ 2 ? 
[Sio. at five months. to order ot.and en 


teed by sald Walker. 


A note by Henry H. Walker. $25,000, dated Covington, 
January 16, 1868, at eighteen months, to ! : 
and endorsed by him, secured by a trust deed made by H. 4 
3 Walker tO Henry Waller. of sami date, of Ki. o0 acres of 

120 acres of N. W. 45. 6, T. 38, N. R. 14 E., which note 
falling due and remaining unpaid on the——dav of——, 
complainant filed a bill in the Circuit Court of Cook County, 
Illinois, to foreclose the same (suit No. 12,111) and such 
proceedings had that on 23d December, 1874, a decree of 
foreclosure was entered: amount then due, $36,107.17. 
Premises ordered sold. No appeal therefrom, and decree in 
full force. No part of note or decree paid. 

A note by H. H. Walker, date June 19, 1869, for $10,000, 
at one year, to his own order, and endorsed by him secured ’ 
by trust deed made by H. H. Walker to F. A. Hoff! man, of | 
W4 of W} of N. WH of S. E} S. 25, T. 39, N.R. 13 EB. 3rd 
P: M. 

Sets out payments made on the principal notes. 

That interest has been paid on the said principal notes 
as follows: 1, up to October 1, 1873; 2, to October 28, 1873; 
3. to October 12, 1873: 4, 5 and 6, to October 17. 1873: 7. 8. 
9 and 10, to October 26, 1875; 11, to October 22 

October 21, 1873; 13 and 14, to November 14, 1873; 15 
and 19, to November 11, 1873; 18, to Oc ‘tober 19. | 
to November 17, 1873; 21, to March 21, 1874: and 22, to 
March 30, 1874. 


jis OW or 
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That no interest had been paid on any of the collateral 
notes, except as follows: Jacob Dommermuth, up to 
March 24, 1874; Francis A. ppearetary his note of $5,200. 
date Hebruary 15, 1874: $2.500 paid A ucust 20. 1874: Den- 
nis MeQuid to June 


the bill That the defendant is — of h lay Ing collatera 

securities sic nd disposed ot ATit _ ‘eeds applied LO pay- 
ment of indebtedness due him from S. J. Walker upon said 
not He prays his interest in said securities may be pro- 
rected 


Answer of “ H. A. Kohn & Bro’s.,” field Feb. 17, 1875. 

Saving exceptions Says they are the owners of notes de- 
scribed in bill of eon iplaint, No. 2,519 ior $0,000, No. 2.522 
for $0,000, No. 2,716 for $5,000, and No. 2.71 { for $38.000. 

that is: 2. pas to secure then pledge J with said bank 
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Ss acquired them Dy purchase, Liree 
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il 
notes of a siceae lo en , each $7,000, secured upon 
| t . » } 
a vi | bv trust need to Rosent hal, No: 
; of series to secure NOS. 9519 and 2,é1 fk, No. 6 of series tO 


secure No. 2.522. and No. 8 to secure No. 2.716 That the 
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premises deseribed 11 
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rincipal notes so heid Dy the defendants are due and un- 
} = . i .ir _ > sate: } 
‘ biate rrals due al 1a unpaid, und they are satished 
[} ‘ , : } Saat i , & } 41, 
to have collateral security sold and proceeds applied to the 


. Pon } cunt ant aw _agoannrad tharoh,. : 
payment ol indebtedness Ol parties secured thneredv aceora- 
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ing to their respective rights and interests 
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each for $5,000, described and set out in the bill. That 
1] —, ores { j a ‘ 7 
laterals that were pledged to secure notes of com- 
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plainant. Nos. 2.009 and 2.013 as set forth in thi Dlil, were 
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in the bill. Notes are due and un pald. That he is entitled 
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to collaterals disposed Ot ana proceeds applied tO payment 
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es and the others deseribed in the bill fo 


ro rata manner, and &BSKS 1 
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Answer Of Leopold Mille: “nd Jacoo / MDeCNSTEMN, nied feb- 
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Admit the exeeution of the note thirdiv set out in the bill 


and of the eollateral security and Its delivery LO the Ccotn- 
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plainant, and that it was held by the complainant for the 
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purposes In the b -b OUL al also adn 
another note which 
them, (copy set out), 

1871, for $4,000 at 60 days, w 
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lor So,0VV0, the note o ‘ey Walker Tor SLO,oOU, dated 


A AERTS f " sz | , — | i ray] i } 1] 
August LS, L: VY, po i } : bi | t pC’ That Lie Coll: ral 


ecurities 1D 


Admits execution and delivery to complainant of note 
the 7th, in bill deseribed. Also admits the execution. in- 
dorsement, pledge and delivery of collateral securities for 
payment of the 7th note seventh] lescribed and other 
notes as in bill stated. ‘That he is the owner of the princi- 
pal note No 2005, mad bv Ss. J. Walker and delivered to 
the bank and by it for a valuable ) ‘d 
sold to him, the defendant. Sets oul a Copy 
$8,750. 

That it andthe other notes of even date given to the bank 
and described in the bill are all equally secured by the 
notes aad trust deeds referred to in the bill as pledged by S. 
J. Walker to secure the payment of said 7th note and the 
other notestherein referred to. That said $8,750 is owned 
by him, the said defendant, and is due and unpaid. He 
asks that out of proceeds of said collateral securities, when 
sold, the debt of Walker to him upon said note may be 
fully paid, and such proceeds may be distributed according 
to equities of parties. That S. J. Walker is also indebted to 
him in a large sum of money That to secure its payment 
Walker pledged to him one of the series of Ls notes, No. ‘. 
for $7,50Q, secured by trust deed to Rosenthal, set out in bill. 
If said collateral is sold under order of Court, defendant is 
entitled to his share thereof and asks protection of the 
Court. 

Cross-bill of Austrian, Bauer, : the Kohnes. Loe wenthal and 
Koch, filed March 11, 1875. 

That they are the owners of the notes set out in the orig- 
inal bill, and Walker is indebted to them as therein 
charged; that they respectively hold the collateral notes as 
charged therein. That the principal notes are all due and 
payable, and Walker refuses to pay them. That they are 
entitled to have collateral notes sold and disposed of, and 
proceeds applied to payment of the principal notes. 
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consideration od0n 
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the rate of one and a haif and two per cent. per month and 
upwards, ant 1 all extensions and renewals of said loans were 
made ; and secure ye upon agreements for and actual! payv- 
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ments otf similar rates Oj] Uniawful and usurious rates of 
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‘hat he is not able to Pive any particular aescription ol 
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nis own notes and bhnose OF otners given to complainant 1n 
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or legally indebted to it in the aggregate amount of said 
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notes set out in the bil! hat he is entitled to large cred 
its Upon said notes for payments made thereon, and aiso tor 
the Lire SUIS Pala Ib OVeEF alia avove bhe tawtiul rate oj 
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Interest {fo1 the rorvearance OF money ioanedad to him VV Il 
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ol said loans as 1 hey from time to time were made DV him 


That he kept a bank deposit account with it, in which he 
from time to time deposited large sums of money, checks, 
etc., and in which he frequently deposited the proceeds of 
loans to him by it. Lhat such de posits in the aggregate 
amounted to many millions of do such sums are 
not properly credited to him. That various deposits were 
entirely withheld from said account and others credited at 
less than the amount actually paid in. That in addition 
to the regular and proper charges against him, com- 
plainant made against his account various other un- 
usual, unlawful and improper a without his con- 
sent. That the bank neglected to furnish him with a regu- 
lar bank pass book, and he vane then full eenfidence in 
the good faith and integrity of the complainant, its officer 
and agents, trusted it to make full and accurate entries in 
his accounts. That so relying upon it he did not, during 
the progress of 08 dealings with it, keep any proper or 
accurate record or memoranda thereof, believing that the 
same could be had from it upon request, and what he did 
keep prior to the fire of October, 1871, were destroyed in 
that fire. That without the assistance of said complainant 
he has at all times been unable to determine the condition 
of his said accounts, and being always occupied with the 
trades and negotiations incident to his business, he found 
no opportunity to investigate the same until the panic of 
September, 1873, by which he was greatly embarrassed in 


t 


ew, 
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om 


common with others, who had been largely engaged in the 
buying and selling of real estate. 

That papers were presented to him by it as partial settle- 
ments of his accounts, and some of them may have been in- 
dorsed by him as correct, but if so, 1t was done without exam- 
ination by him and solely upon the representation of said 
complainant that they were correct and with the intention 
of Investig: iting the same at some future time. That he also 
gave the complainant checks for which he received nothing, 
heers of the bank representing that they were neces- 
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sary to the adjustment of his account, which amount to 


nany thousand dollars. That they were obtained from him 
te cover up aud conceal the in nprope I’, pyre oh and extor 
tionate charges made by it against him and to use them as 


\ ouchers 1 ll) Se ttle ment W he a0 otherwise oye balances would 
appear in his accounts to his credit. That Bank well knew 
that he was dealing with it in a very careless and unbusi- 

like manner, relying upon their good faith and integ- 
rity; that he had no full or sufficient record of his transac- 
| h it, and no bank book showing tl | 
various deposits, and that its officers wrongfully and fraudu- 
ently made use of such knowledge and of his confidence in 
their honor and 1 ntegrity to make said improper, unlawful 
and extortionate charges against him, and to procure his 
signature and apparent admissions thereto and vouchers 
therefor, expecting that no investigations thereof could or 
would be had, and that the results of their fraudulent prac- 
tices would ultimately be acquiesced in by him. That he 
had recently applied to the Bank and roquestas of it a 
statement of his accounts and dealings with it, and areturn, 


' 


or at least an inspection of the checks. receipts and other 


: ;' , 
papers relating to his accounts in its possession, and also 


1e amount of hi 


permission to examine his accounts upon its books and the 
said checks, receipts and papers in connection with an ex- 
perienced accountant, for the Perper of pre} paring a state- 
ment of his said accounts and dealings, at his own expense, 
but the bank has declined to grant any of said requests, 
sometimes pretending that its books are imperfect, portions 
mislauid or could not be found: that its accounts with him 
were incomplete and in great confusion, so the just balance 
could not be determined there -by within a large sum viz: $200,- 
000, but he charged that all the books of the bank relat ting toits 
accounts and dealings with him werein its possession and con- 
trol, and that they would, unless fr: audulentl y changed and 
altered, show in what manner the transactions between the 
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from said bank, or of the collaterals deposited as security for 
saine, so that he, neat his suspension as aforesaid, Was 
wholly unable, from anything in his possession or control, 
to prepare day statement of his dealings with said bank, 


or to ascertain the « a of his accounts therewith, and 
the s as a2 bank its officers and agents, knowing his compar- 
ativelv he I pless condition in that behalf, and designing, as 


“s fears and ch: arges, totake improper and undue advan- 
Lages thereof, absolute! V refused when req "iESI ted by him tO 


xhibit the books of said bank, and the vouchers and papers 


‘a its possession, relating to lis account and dealings, or to 
allow him to see or examine said books and papers, or to 
pei re him with any full or sufficient statement or trans- 
er thereof, but insisted, and has ever since continued to 


aad that he should pay certain of his notes and obliga- 
| : 


tions held by said bank. and that he pet without inves- 


tigation of his accounts, in any manner ace ie as conclusive 
ir verbal det aration that his jens sit a un with said 


bank Was balaneed, and that he Was lesan indebted Lo 


thei] 


said bank for money loaned, representing said debt as 
amounting to about the sum of $200,000, evidenced by 
certain of his notes and obligations, and notes of other parties 
held by said bank. 

That in the course of his said dealings with said bank, 
under its present and forme} hame, various statements have 
from time to time been pre S¢ nted tO yore pl ene Lo re p- 
resent the condition of his account with said bank, which 
statements the officers and agents of said bank then re- 
quested him to certify as correct, and he has frequently, in 
like manner, been requested "0 SIZn C heel KS Upon Si ald b: unk, 
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filled up for large amounts upon the pretense that such 
checks were necessary for the balane ing and settlement of 
his account with said bank; that he has from time to time 
and without any investigation of his accounts with said 
bank, signed such statements and checks so presented to 
him, reserving, however, at all times, the right to inquire 
into the correctness of the representations made as an In- 
ducement for so doing, all -8 which statements and checks 
and all other vouchers and papers relating to his dealings 
h said bank have been re 7 wi by said bank and are in 

ob sas session and control. And that although said bank 
on ims and pretends that he is largely indebted to it as 
ain stated, yet upon a fair, full and equitable settlement 
between him and said bank it would appear that there is 
nothing whatever due to it from him and that all the notes, 


si 
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obligations, and securities received by said bank in course 
of its dealing with him and which it now holds or should 
hold in its possession, ought, in equity, to be surrendered 
and 1 de live red up to him And that the money and other 
funds deposited by him in said bank have not been correct- 
ly entered in his account.and to his credit, but that he has 
been, from a to time, and on various occasions, credited 


. ) 7 Fy 

in his accor with much less than the sums actually de 
» ] : y > . . : } 7 Tf . 

posited DY ee TI pat linproper, unreasonapnbile, and extor- 


tionate charges were made against him in said accounts 
without his authority, knowledge, or consent, in the ag- 
gregate amounting to many thousands of dollars. That 
the charges so made were not those usually made by banks 
or bankers against their customers and he therefore had 


no reason to suspect or anticipate the same. ‘That they 
were made arbitrarily rand for the purpose of cheating and 
defrauding him; the officers and agents of bank well know 
ing the insufheiency of the records Kept by him of his 
transactions with said bank, and therefore expecting and 


believing that the said unusual, improper, and exorbitant 


charges would be wholly undiscovered. That the stat 
ment exhibited from time to time for his signature and 
approval as aforesaid and checks presented ready filled for 
large amounts and which, relying upon the good faith and 
integrity of said bank, its officers and agents, and their 
representations that the same were necessary for the adjust- 


} } 


ment of his account, he, in many Cases, actually signed as 
aforesaid, were prepared for the purpose of obtaining his 
ratification of said unusual, Improper and extortionate 
charges and procuring evidence by whic h LO stop him from 
inquiring into the correctness thereof, and for same 
reason and with a like purpose | the said bank, its officers 
and agents have always refused to render him any full and 
complete statement of his accounts with said bank 1D which 
the items should appear in their order, or to return to him 
his checks _ drafts upon said bank, or to permit any ex- 
amination by him or by any one on his behalf of the books 
of said bank and the vouchers in its possession, and has in- 
sisted and still does insist that he shall accept as conclusive 
the statement of said bank, that he isindebted to it as before 
mentioned ; the the aggregate amount of said unusual and 
improper and extortionate charges so made : against him in 
his account with said bank, without his authority . knowl- 
edge or consent, is fully equal to all his alleged debt to said 


bank set forth and claimed in said original bill by said 
bank against him. 

That in making loans froin said bank and Trust Com- 
pany, he frequently executed LO it his notes and obligations 
for much larger amounts than were actually received by 
him, so that the notes held by it did not at al \ time cor- 
rectly represent the amount of his actual debt; that for a 
long time he paid the loans made by him oft sald bank at 
maturity, but notwithstanding such payment, the notes and 
obligations given therefor were still retained by said bank, 
and in many cases have never been surrendered to him, 
and in that way his apparent debt to said bank has been 
duplicated or greatly increased. That he at various times 
has renewed the loans made by him with said bank, giving 
new notes and obligations therefor, the said bank still re- 
taining the old notes and obligations uncanecelled, and refus- 
ing upon one pretext or another to deliver them to him. 
‘hat officers of said bank from time to time procured him 
to sign certain papers prepared by them or at their in- 
stance, pretending that the same were hecessary in the 
transactions between him and the bank, and which he 
signed at the time without examination or knowledge of 
their contents, but which he has since learned authorized 
said bank to retain all the securities which have from time 
to time or which might be deposited by him with said bank 
as general collateral to any and all of his indebtedness to 
said bank, however the same might originate, and by tak- 
ing advantage thereof, said bank added greatly to his diffi- 
culties and embarrassment, the effect thereof being to tie up 
and incumber a very large amount of the property and 
securities of complainant, and to keep the same beyond his 
reach and control, after the debt for which they were specif- 
ically pledged had been actually and fully paid. That, as 
near as he can ascertain, the securities therewith held by it 
amounts to upwards of $300,000, and contrel and render 
unavailable to him a large amount of real estate which he 
might otherwise use to pay his real debts and relieve him- 
self of his financial embarrassments. 

That all the loans made by him of said bank as afore- 
said, have been made upon and in pursuance of certain 
unlawful, corrupt and usurious agreements made and en- 
tered into, by and between said bank and him, to the effect 
that he should pay the said bank a rate of interest for the 
loan and forbearance of said money greater than that 
allowed by the statute of [Ilinois. 
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That the rates of interest for the loans and forbearance 
of money so agreed upon, as aforesaid, varied at different 
times, the extent of such variation being from one and a 
half to three per cent. per month, the greater portion of 
said loans being made to his recollection and _ belief at 
the rate of two per cent. per month. That he actually paid 
to it in pursuance of the unlaw pasta and usurious 


agreements aforesaid, interest uJ I the said money for loan 
and forbearance thereof at, and afte r the rates aforesaid 
That the unlawful and usurious inte esi thus paid to it by 

. - 


him in his dealings and transactions with it as aforesaid, 
amounted to at least $500,000, which under the law, and 
according tO equity and vo00d conscience. should be applied 
to the payment and satisfaction of the principal of said loans 
made by him of it. That heis wholly unable to specify the 
items of unlawt ru and usurious interest SO paid by him to it 
for the reason he has no certain or suthcient memoranda, or 
record of same; that the same was usually paid by checks 
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manv or whieh were draw 1} Fong nst h IS accou ul W ith Said 
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DanK.and all such ¢ hecks are h possession ol Sia id ban] K OF 1tsS 
othicers who rejuse to F1Ve ie acide thereto, or an 1spec- 


tion thereof. That an examination of the books of said 
bank relating to his dealings with it, and of the checks, 
notes, memoranda, securities and ofher papers in the pos- 
session of the said bank is absolutely necessary to enable 
) I} and Sel tort th in detail the [ limes ana 
l payments T hat he has (1) Various ocea 


sions applied to the bank and its officers and requested of 


amounts of suc 
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senda: cecal to inspect t his account on its books, and the 


notes, checks and other vouchers held by it and relating to 
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said account, and has aiSoO requested ot Said bank the priv 

lege of preps 
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or that said bank would cause such Statement to pe 


ring a statement from said books and papers, 

prepared 
for his use, but such his request has been at all times re- 
fused; at times upon the pretense that his accounts in said 
bank were imperfectly kept, and said account could not be 
adjusted by said books, or the true balance ascertained 
thereby within $200,000; at other times it has been pretend- 
ed te him that it was impracticable to make a statement of 
said account, on account of its great length and the involved 
and complicated character of the dealings between him and 
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said bank, but he charges that said pretenses are untrue 
} 
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and that the books of said bank, unless thev have been al 
tered for improper and fraudulent purposes must and cde 
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exhibit the items. and facts of his accounts and dealings 
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with said bank, so that anv competent accountant can, by 
means thereof, and assisted by the vouchers and other pa- 
pers in possession of said bank, fully understand the same, 
and his account with said bank can be made out and stated 
with approximate accuracy, at least, and that, too, notwith- 
standing rr, grea length ot sald account, and the compli- 
cation of the lea! Ings out Oo} which bhne Same Ol iginated. 
That the Salli¢ bank elaims and pretends that it has sold 
and transferred to | : 
(firm of M. and L.), | 
kopf, Augustus Bauer, Joseph Austrian ae 
and to Henry A. Kohn, Joseph A. Kohn, David A. Koh 


eopold Miller and _— Liebenstein 
| » Ww nthal, I, Edward Schoel- 

ee ' : 
Kdward Loch. 


and Julius A. Kolin (firm of Kohn A a portion of the 
tac ' yapritiag whie!l 4 Tr. ROE ; fa 
hnoves ant SeECUTILIeES Which lt Fecelved Tron him iOl tne 
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loans SO made OY Salad DAaNK to lm as atoresala: that they. 


or some of them, claim LO be bona fide holders of > allt dd notes 
and securities, without notice of ay of the equities atiect- 
Inge the Same in the hands and ecoutrol of sald bank: but he 
charges that such sales and transfers, if any have been 
made, are mainly colorable an: 
turity of the notes or other obligations so transferred, and 
that said parties to whom such sales and transfers are al- 
leged to have been made, were steckholders and officers of 
said bank, and were well acquainted with the manner in 
which the business of said bank with him was condueted, 
and had full information of the usurious character of the 
transactions in which said notes originated, and of all his 
rights and equities in respe ct the reto as male set fort h . and 
that he is entitled to the same relief in respect to said notes 
and obligations in their hands as though they had contin 
ued in possession of .said bank. 

That he had well hoped that said bank and the other 
aforesaid parties would have come to a reasonable settlement 
and understanding with him respecting his account and 
dealings with said bank, and given a full and correct state- 
ment thereof from books of bank, and vouchers and other 
papers in its possession, or permitted him to examine, and 
that bank would have rectified all mistakes in account, and 
correct all entries improperly made, crediting him with full 
amounts of his deposits, and striking out all unusual, im- 
proper and extortionate charges m: ade 3 against him in said 
account, and surrender the vouchers, notes, and obligations 
and securities impro: erly held from him, and given him 
proper credit for all usurious se unlawful interest paid by 
him to said bank. But now, so it is, (charge of confedera- 


= ‘ 3 ae ' 
i were subse quent to the ma- 


45 


] } ratiead 1 ot; ] i rofine 
ail times refused, and still do refuse, to come 


pwn, 
o. 
wees 
oe 
— 
a 
on 
a 
~ 
~ 
~~ 
cr 


toanv reasonable and proper settlement and understandin 
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with him, or in any manner torecognize his equitable rig 
in the premises, or to assisst him in any way in procuring a 
proper and accurate statement of his account and dealings 
\ 


> . 


with said bank; at times pretending that he had no right to a 
statement of said account and dealings, or LO cl) examination 
of the books and vouchers relating thereto i: the possession of 
said bank at other times; that he had at all times rece 21ved 
proper credit for his deposits with said bank. 
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deposits: has been cha rzed with large sums not received by 
him, or used for his benefit; that unusual, improper, and 
extortionate charges have been made, and fraudulently s 
made to his prejudice; that he has paid bank a large sum of 
money for usurious interest upon money borrowed by him 
from bank in pursuance of unlawful agreements between 
bank and him, pe ajanen ing in aggregate to $500,000, as he 
believes. That the amount thereof with improper ¢ harg ges 
and whi Re osc be credited back to him, is greatly in excess 
of any ‘aed all just claims which said bank has or ever had 
against him, all which acting, ete. 

Prayer. Answer without oath. That the said bank and 
Berthold Loewenthal, its president, may set forth and ex- 
hibit a a true and accurate account and statement of all 
his dealings with said bank, both as a depositor of money 
with it Bad a borrower therefrom, giving particulars and 
items thereof as the same occurred from the beginning of 
said transactions down to the present time, and showing the 
various items of debit and credit in said account with said 
bank, and that they may be compelled to produce all the 


books, vouchers and papers in its possession for the verifi- 
Caran of such statement and for examination by him. That 
proof may be taken concerning the facts alleged against bank 
| its officers and agents, and of the unusual, improper 
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them from him or any of the securities held by them or 
( ither of them for the pas ment thereof. and that an account 
ina\ be made and stated under order of court between him 
and said bank, and that the unusual, improper, and extor- 
tionate charges made against him by it, and tl 

and unlawful interest paid by him toit may be are him 
in said account and be off-set against any just and proper 
claims, if any, which said bank may establish against. him, 
and if upon suc ‘+h accounting the balance is found in favor 
of him. said bank may be dee) "ee d LO Day Same to him, and 


also to surrender and de liv er to him all notes, obligations 
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and papers, vouchers and securities of every kind whieh it 
has or controls belonging to him, he hereby offering tO pay 
said bank what, if anvthing, may be found to be due from 
:+him to said bank upon such accounting, and for other and 
further relief. 

Kor writ of Injunction as above pray ed for. Sum Mons 
against the International Bank, Berthold Loewenthal, C 
: Edward Schoelkopf, Leopold Miller, Jacob Liebenstein, 
Augustus Bauer, Joseph Austrian, Edward Koch, Henry A. 
Kohn, Joseph A. Kohn, David A. Kohn and Julius A. 
Kohn. 

Demurrer to the cross-bill of Walker by all the defendants 
named an it, filed June 5, 1875 
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lt was always willing to furnish him with it 

Denies that Walker, after his suspension, was unable to 
ascertain the condition of his account, alleges it furnished 
him every o] 

various and divers times concerning the condition of his 
account with it. Denies it ever refused to exhibit its books, 
vouchers and papers to him. Alleges Walker is not a prac- 
tical book-keeper, and it would be utterly futile to permit 
him to examine the books of the bank in person, but denies 
he ever demanded the examination of them, either by him- 
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yportunity, and furnished him statements at 


self or an expert 
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That Walker’s bank account has been balanced; he has no 
balance due him from it, and that he is indebted.as charged 
in the original bill. 

That the accounts have been frequently gone over 
and explained by its officers to Walker and a com- 
plete statement made to him. That Walker had at 
such times a full understanding of the statement 
so made and did then and there come to an_ ac- 
counting with the bank, aud such accounts were stated 
between them and releases executed. That it had _ settle- 
ments with him at various times, namely, Sept. 1, 1870, 
concerning checks, deposits and discount account, anda 
full release was then executed between him and the bank. 
On the 14th Sept. 1871, it had a settlement with him in full 
of all his claims against the bank and of interest account 
and commissions up to the 16th Aug. 1871, and he executed 
to it a release, under seal, of all his claims in respect there- 
to, and at that time a full statement was made to him of 
his accounts anda full understanding had by him of the 
same, and the release was in full, without any exception, 
limitation or reservation. That onthe 7th July, 1873, it 
had another settlement with him concerning the bank or 
deposit accounts, including his discount account, including 
all matters from said last settlement down to that 
date, which was reduced to writing and signed by him 
and the. bank, and they each released the other in 
full of all matters pertaining thereto. That on 3lst 
July, 1873, they had a similar settlement, covering all 
matters since that of 7th July, 1873. That on 30th Aug. 
L873, they had a full settlement and statement of the bank 


or deposit account and discount account, from the time of 


the last accounting up to that date, which account was 
balanced and each released the other in full as to all matters 
pertaining to said account. That on the 9th Novy. 1873, 
they had an accounting anda full settlement of the bank or 
deposit account and discount account, and the same was 
balanced, and they then and there each released the other 
from all matters pertaining to said account. On the 13th 
May, had a similar settlement and executed a similar 
release. That at the time of said respective settlements, a 
full statement was rendered him of the various items 
composing said accounts referred to, namely, said 
bank, or deposit account, and _ said discount and 
interest account, and a_ full understanding was had 
between them touching the same, and that all of 
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their transactions with reference to the deposits 
made by said S. J: Walker and _ with reference 
to all other matters, transactions and  deahngs 
between them have been settled, except the notes 
and obligations in said original bill set out and 
referred to and the securities pledged and deposited 
with the bank as therein stated. Offers to produce releases, 
that all of said accountings were made fairly, that all the 
transactions between them were fairly stated unto him by its 
officers, that no advantages of any kind were ever taken of 
said Walker in their various dealings, but that he always 
received credit for every cent he deposited with it, and was 
only charged with such sums of money as were just and fair, 
and as were in accordance with the agreements of the parties. 

Denies all the charges in the bill as to Walker’s accounts 
not being kept correctly by it, or improper, extortionate or 
unreasonable charges made or any not such as bankers 
usually make, or that any were made with the purpose of 
cheating him, or that any fraud was ever attempted on him 
because he would. never discover on account of insuffi- 
ciency of his records or upon any other ground, 
or that he signed checks or statements without a full 
knowledge of their correctness, or that they were prepared 
to obtain his ratification of improper or extortionate 
charges, or to produce a voucher that would estop him as 
to the correctness thereof, or that such statements were not 
full and complete statements, or that they were not itemized, 
or that such items did not appear in their order, or that it 
refused to permit examinations of its books, but that they 
were always open to him, and avers that said statements of 
account were conclusive upon him, and that he is indebted 
as in original bill set out. 

Denies Walker furnished notes and obligations for much 
larger amount than he actually received. 
Leaves him to prove that fora long time he paid loans 
made to him at maturity, but denies that upon payment it 
retained his notes uncancelled, or that his apparent indebt- 
edness was duplicated or increased by non-surrender or 
non-cancellation of any evidence of indebtedness after same 
was paid. Admits that in some instances he may have 
given new notes to it on account of old debts unpaid; but 
denies that 1t retained such old notes uncancelled, or that 
it ever refused to give up on any pretext whatever. 

That the general agreements signed by Walker with ref- 
erence to the use of collateral securities so pledged with it 
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for specific indebtedness, after the satisfaction of said spe- 
cific indebtedness, were executed by him with full knowl- 
edge of their contents, and from the very beginning down 
to the present time, he had full knowledge of their contents, 
and the same were taken by it in good faith and for the 
purpose of protection, and it is entitled to all of the collat- 
eral securities so held by it, no difference for what purpose 
specifically pledged, to ineet and satisfv any and all indebt- 
edness due, or to become due by him to it. That he con- 
tinually acted upon said general agreement, and that loans 
to a large amount were made to him upon papers not se- 
cured by collateral security specifically pledged for that 
purpose. 

Denies that it has ever received, or agreed to receive any 
usurious interest from said Walker, as in said cross-bill al- 
leged, and denies ever having made, or entered into any 
usurious or corrupt agreement with him, as alleged, and all 
charges of fraud, and that the production of the books, 
papers, vouchers and memoranda in its possession are 
necessary to enable him to ascertain the amount due by him 
to it, or for the purpose of stating an account between them. 
That the prayer for the production of books, ete.,is not of 
such a character as to entitle him to any relief in equity, 
and cleims same benefit from this defense as if it had de- 
murred to the cross-bill, and the usual general denial. 

Answer of Loe wenthal, Schoe lkopf, L. Miller, Liebenste Lit, 
bauer, Austrian, Koch and the Kohn Brothers to the cross-bill, 
filed June 29, 1875. 

Deny that any of them except Loewenthal are, or ever 
were, stockholders or officers in the bank; that their inter- 
ests in the subject matter of said cross-bill are as represented 
in the original bill and their answers thereto, and adopt the 
‘answer of the bank as their answer to the said cross-bill, 
and allege that the transactions between Walker and the 
bank are as therein set out. That whatever may be the 
truth as to the various transactions between the bank and 
Walker that they bought the negotiable paper of said 
Walker from the bank for a valuable consideration, before 
maturity and without any notice of any equity or defense 
thereto in favor of said Walker, and that they are respec- 
tively innocent bona fide purchasers fora valuable consider- 
ation, and that they are entitled to the application of all se 
curities, according to their respective rights as theretofore 
set out and a general denial. 
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A. Kohn & Bros.” received them, charged with all the de 
fense and equities against them in the hands of said ban k 

That the said Legal News is a paper of limited circulation 
in the city of Chicago, has few or no subscribers as he 1s 
informed and believes, among the business men of said city 
outside of the legal profession, and at and during the time 
from the 5th to the 12th day of June, 1875, from the char- 
acter of its circulation was not likely to give notice to 
persons dealing in securities, of the sale of the said collateral 
notes mentioned in it and so known as he believes to said 
Kohn Brothers when said notice was published. That he had 
notice of said proposed sale, and accidentally learned of 
sald advertisement a few day before the 14th day of June, 
A. D. 1875. That he attended at the time and place there- 
in specified, and caused notice to be given before any sale 
was offered, that he forbade the sale, and hada full and 
complete defense to the said notes and all of them, that not- 
withstanding such notice, the said notes of $12,500 each 
were put up together and not offered separately, and were 
pretended to be sold to one Simon Yondorf who was pre- 
sent, heard said notice given aforesaid, and that such sale 
of said $12,500 notes was made to the said Simon Yondorf, the 
pretended purchaser thereat for the benefit of the suid H. A. 
Kohn & Bros., without any money being in fact paid, or if 
paid, yet in the same color or disguise, for the use of the 
said H. A. Kohn & Bros., that the said sale was a mere 
sham, and they still hold said notes and all of them, and so 
.t will appear when all the facts andcircumstances touching 
said pretended sale are made known to the Court. 

That even if such sale were a bona fide one, yet the said 
notes of $12,500 each were at the time of said sale long past 
due, and the said pretended purchaser thereby took them 
charged with the equities and defenses of complainant 
against them in the premises. 

That the said two notes of $12,500 so claimed to be held 
as collateral were not issued or put in circulation until at 
the time of giving said two notes of $6,000 each and there 
is and never was for the same any consideration other than 
loaning of the money or the dealing and transaction then 
and there negotiated between said bank and complainant, 
and that what upon taking an account between him and 
said bank shall satisfy and discharge or show a want of 
consideration in the premises touching said $6,000 notes 
ought to be, and he prays may be, deemed and taken and 


so decreed by this Court to be a discharge of said $12,500 
notes and of each of them. 

That the consideration of the said two notes of complain- 
ant for $6,000 each, was the loan or forbearance of less 
than that sum of money, and that the obtaining at the same 
time on the same occasion and for the same consideration, 
of two other notes each for $12,500 made by him as a pre- 
tended pledged or collateral security therefor was an un- 
conscionable advant: Age » taken by the said bank of the con- 
dition and necessities of comp Jainant and any power to 
sell said $12,500 notes as collateral given by him should bs 
held and deemed void and without consideration as a cloak 
and device under and by means of which to obtain a great- 
er than the legal rate of interest for the loan or forbearance 
of money, and be set aside. 

That there appeared in the Chicago Morning Courier on 
the 29th day of July, A. D. 1875, a notice of which the 
following is a copy: Trustee's Sale. Whereas Samuel J 
Walkerand Amanda M. Walker his wite did by their cer- 
tain deed of trust, dated May the 30th, A. D. 1875, and 
recorded in the recorder’s « flice of the county of Cook and 
state of Illinois. in book 16] ot records. page 5S6. COnVE, ed 
to the undersigned, as trustee, the following described 
premises, situated in said county and State to-wit: biocks 
numbers eighty-four (84) and eighty-five (85), and the north 
half of blocks numbers ninety-one (91) and ninety-two (92) 
in the town of Canalport, being in section number thirty 
(30), township thirty-nine (59) north, range fourteen (1 ), 
east of the third (3) principal meridian which said deed of 
trust was given to secure the payment of four (4) certain 
promissory notes of even date therewith, for the sum of 
twelve thousand and five hundred dollars ($12,500) each, 
said notes being more fully described in said deed of trust, 
to which reference is hereby made 

And, whereas, default has been made in the payment of 
each and all of said promissory notes and the legal holder 
of two of the same has applied to the undersigned to sell 
said premises, now, therefore, in pursuance of the power 
conferred on me by virtue of said deed of trust, I shall on 
the third day of August, A. D. 1875, at one o’clock, P. M., 
at the north door of the City Hall on Adams street (the 
said north door being the one nearest to LaSalle street), in 
the city of Chicago, sell at public action to the highest bidder 
for cash, pursuant to the terms of said deed of trust, all the 
premises herein above described, and all the rights, titles, 
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benefits and equities of redemption of sald Samuel J. W alk- 
er.and Amanda M. Walker his wife. their heirs and as- 
signs therein. 


MONROE, BISBEE AND Batu. Attornevs 


That said Chicago Morning Courier is not a newspaper of 
reneral circulation, nor such a hewspaper as by the con- 
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rexerere and perfect defense to the w hole thereof 

That the land and premises set out in said notice and eon- 
veyed by said trust deed are of great value, and worth the 
sum of $75,000 in cash 

\nd he is fearful that the said John (: Rovers ere, 
request and instigation of the sald A. ly ohn ay Bros.. or 
of the said pretended purchaser, Simon Yondorf, proceed 
| sald notice 


koe D sel | ; 
tO make a Sale of said iands and PrCmIses | under 
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ther, sell said lands under said trust 
unless restrained by the order of this Court from so doing. 

Prayer; That the said John G. Rogers be enjoined from 

aking under said trust deed any sale until partes order, 
‘ae that such injunction be made perpetual. 

That in the account to be taken under the said origina 
alt eross-bill, the sald notes bot 1 those for S6.000 CAC hh fl) 
those for $12. 500 each be included and relief granted touch 
) } the Same as in the premises he } nay be entitled LO. and 
said notes surrendered and cancelled. and said trust deed 

eased and discharged ot ty 

That. said Internationel Bank, Henry A. Kohn. Joseph 

Kohn, David A. Kohn, and ee A. Kohn, Simon Yon- 
dorf and John G. Rogers be required to answer this bill 
without oath, and the said Yondorf and Rogers said cross- 

ill without oath. 
And the said bank, Henry A. Kohn, Joseph A. Kohn, 
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David A. Kohn and Julius A. Kohn. Simon Y ondorf be 
enjoined and restrained from selling, assigning or disposing 
of said notes, or any of them, until the further order of tl 
court for further relief. 

Order for injunction endorsed Oli bill, US (C/tere iT prayed for. 

SALE OF COLLATERALS. (H2xhibit A.) 

W hereas, on 9" 19th day of July, A. D. 1873, Samuel J. 
Walker made an delive red to the International Bank of 
Chicago his two certain promissory notes for the sum of 
six thousand dol 
sald. and due iT) sIxty days from said date. each of said 
notes was afterward extended by said bank until the 17t! 
day of Nove mber, A. [). LS75. which extension has long since 
expired and said notes, and each of them, and every part 
thereof, are long since due and wholly unpaid 

And whereas said Walker, at the time when he so made 
ind delivered said notes to said — br egeaionn and left 
with said International Bank as collateral to secure the pay- 
ment thereof and of each of them, beta other promiussor 
notes bearing date May the 20th, 1873, payable to the order 

said Walker (and by him indorsed) on or before fifteen 
months from their date, each for the sum of twelve thous- 
and and five hundred dollars, with interest at the rate of 
eight per cent. per annum, the pa 
scribed note (and two other notes of the same date and 
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amount) was secured by a trust deed made and delivered by 
said Walker and Amanda M. Walker, his wife, to John G 
i } ’ : } Hy ; 
Rogers, DY VW hich they Cony e' ed to salt d Rog ‘TS DLOCKS Tulll- 
bers eighty-four (84) and eighty-five (85) and the north half 


of biocks nt imbers ninety V-one (YI Jand hHinety-two | (92) in the 
town of Canalport, being in section number thirty (90 

townshiy DD thirtv-nine . (39) north, range fourteen (14). east 
of third P. M., in the county of Cook and State of Hhnois 


Y 17 ' ' ’ © | + ’ 
and said Walker at the time he so deposited and left said 
1] - - } ; : cal i a 
collaterals with said bank, gave to said bank and to the 
ora | yi »}° Vy I { f said Lore h Orel) Qi ae Py] | ad 
Coa i ( as L¢ i ho ers O A1lG 1} rL< ji rely mirst ai Cripe - 
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ee Feat i. 
authority, LO Sell said Coliater: iis elthel al private O] pupiie 


7 | . . ¥ . 
Sale Upon the maturity and hon-payunyie ent of said first men- 


Now, therefore, public notice is hereby given that on th 
l4th ad iV of lune 1. D. 1875, at the hour of 1] o’clock 
A. M.. of that day, the undersigned, the holders of said first 
mentioned two notes, at the north door of the Chamber of 
Commerce, in said city of Chicago, will expose for sal 


and se} ] 


=. 

% 

Ss 

: 
fo 
; é 
= 
a 
~ oa 
a4 
: 4 
& 3 
3 ae 
as 
as = 
‘ @ 
cf <a 
zz % 


56 


securities, and each of them, and all the rights, titles, 
equities, and interest of said Samuel J. Walker therein. 
H. A. Koun & Bros. 
Dated Chicago, May 3lst, 1875. 


Injunction Ti ret agaist Seen Youdort and i Cy. Rogers, 
dated Aug. 3, 1875 

Answer of John G. Rog rs to cross-bill, filed Aug. l7, I87). 

Admits the trust deed set out and denies all other alte oA - 
tions in the bill 

Answer of Rogers to supplemental cross-bill, filed Aug. 17, 
1874. ; | 

Admits the trust deed set out, and denies all other allega- 
tions In it. 

Answer of Samon Vondorf To ¢ ‘nss- bill of ». eg Walker, filed 
Aug. 17, 1875 : 

Refers to his answer to W 
for his answer to the poe l. 

Answer of Simon bondorf ta supple mental cross-bill. filed 
Aug. 17, 1875. 

Admits that ae sO A. Kohn Bros.” caused to be published 
the notice set out in bill of which Exhibit “ A” is a COpy, 
and that at date of filing original bill they had in their pos- 
session the notes and collaterals mentioned in the notice, 
and that the bank did not then havethem. Does not know 
whether the two $6,000 notes of date July 19, 1875, were 
made by Walker in the course of his dealings with the bank, 
but whatever that may be, Walker has no defense to them, or 
either of them, or any part thereof. That when cross-bill was 
filed, Walker knew the Kohns had said notes and owned 
them, and approached them frequently before that time with 
propositions for payment, in company with his solicitor, and 
had often set the day when he would pay said notes to them. 
Denies that they are within the charges of the original or 
cross-bill, or that they should be taken into the account in 
the settlement between the bank and Walker, or that the 
Kohns received them, charged with the equities of the said 
Walker agaist them in the voiies of the bank. That the 
fact stated in the notice that the bank extended the payment 
of the notes is not true, and that such statement wasa mistake 
of the scrivener who prepared the notice. That the Kohns in 
fact extended them, and not the bank. Denies that the 
Chicago Legal News is not the proper paper to advertise the 
sale of them i In, OF from the character of its circulation was 
not likely to give notice to persons dealing in securities of 
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fide owners of said notes set out in it to have been trans- 
ferred to them by the bank; that they are placed there as a 
mere cover and blind with some condition, reservation or 
secret confidence to conceal the true state of the facts, and 
with notice of the defenses thereto, and of such facts, and 
are held in reality for the bank. 

Refers to the facts set out in his answer of the 29th April, 
1875, as his answer tothis bill to avoid prolixity of plead- 
ing. 

Denies that thev are entitled to the sale of said collateral 
notes or the lands covered by them, but, on the contrary, 
coming into a court of equity to enforce their equities un- 
der said pledge,in the nature of a mortgage, as the assignee 
of the principal notes for which they are held, they arein 
all respects subject to his equities touching said principal 
notes, and his defenses thereto, the same as though said 
principal notes had remained and were now in the hands 
of said corporation, and having set out in his answer a full 
and complete defense to said notes in the hands of said cor- 
poration, he is entitled to the same defense in their hands 

Amendments to the cross-bill and supplemental of S. J. 
Walker, filed by leave or thre court, October 25. IS7S5. 

That having in his possession and owning three notes, 
secured by trust afterwards alluded to, on or about the 22d 
of June, 1870, he applied to said corporation for a loan of 
about $15,000, upon an agreement to pay, and in fact pay- 
ing therefor a greater rate of interest than ten per cent. per 
annum. ‘The precise amount of money loaned, or of inter- 
est paid, he cannot state, and such loan, at such illegal and 
usurious rate, was extended and continued from time to 


‘time, upon the same rates of illegal interest, until on or 


about January 18th, 1873, when as one of such extensions 
and renewals of the balance due on such renewals, and 
having paid $2,500 on the loan, he made to said bank his 
note, dated that day, for $15,000, at 60 days, and in it re- 
cited that he had deposited with it, to secure payment of 
said note, the said three notes last above referred to, with 
power of sale should default be made for three days in pay- 
ment of said principal note, of said collateral note. That 
said three notes held by him June 22d, 1870, and about that 
time, or subsequently, delivered to it as collateral, and in its 
possession when the principal note of January 18th, 1878, 
was made, are discounted with the trust deed, as follows: 
One note, dated June 22d, 1870, for $15,000, at one year, 
interest eight per cent., by H. H. Walker, to his own order, 


and by him endorsed in blank, secured by trust deed to 
lofiman, of same date, ma 
veying to Hoffman block 19 1 
of part of N. W. 4.8. 31, 39, 1: 
fault of payment of said note. 
One note, same date, for S10.000., by et. Ff. Walker to his 
owh order, in one year, at 8 per cen t. interest, | Vv him en- 
dorsed in blank, secured by a trust deed made by 8. J. Walk- 
er and wife, dated July 21, 1870, to F. A. Hoffman, truste 


] saa ; ’ - = , #4 6 : 7 } é } 
recorded, ete., and conveying lots 17 to 32 in block 2, and 


lots No. 1 to 27 in block 7 in subdivision of part of E. 4 of 
| 36, 39, Lo. 

And one other note of said date, for $10,000 by H. H 
Walker to his own order, 1 
terest, and by him endorse , 
deed of Sal Lie date, made by Ss.  § Walker recorded, etc., to 


{ 
KF’. A. Hotfman, trustee, conveying block 30, in 8. J. Walk- 
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Waller at lO months, 8 per cent. interest, to order of com- 
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plainant S.J. Walker, and endorsed by him to secure which 
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deeds. he, about the 23d of April, 1873, applic d to said bank 
for Pa loan of money or for the forbea rance ot money then 


se 


due, or soon to become due, and did obtain guch loan or for- 
bearance upon an agrcement to pay, and in fact payll 
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greater rate of interest than 10 per cent. per annum, the 
precise amount of money loaned, and the precise amount 


of interest paid, he cannot state with certainty, but as near 
as he can, the sum loaned was $8,000 and interest, paid at 
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the rate of 24 per cent. per annum, and to secure said sum 
of money so borrowed at such illegal rate of interest, he 
made his note to said bank dated April 23, 1873, for $8,000 
at 90 days, and did deposit said Waller notes and trust deeds 
for $6,500 and $5,500, all of which notes and trust deeds 
are in possession of the defendants or some of them. 

That the dealings between him and the bank were exclu- 
sively the loaning and forbearance of money and keeping 
a deposit account, and no circumstances of any kind existed 
which in equity or good conscience justified the demanding 
or exacting any penalty or damages for non-payment of 
said notes other than the lawful rate of interest upon such 
debts falling due and remaining unpaid for the term they 
should remain unpaid. That the bank, as a cover and 
cloak, under which having obtained usurious and unlawful 
interest upon the loan or forbearance of money for which 
such notes were given to obtain interest at unlawful and 
usurious rates after they fell due, should he be unable or fail 
to meet and pay the same as they fell due, inserted a clause 
in all of the notes taken by it from him by which he agreed 
to pay large rates ofinterest after the lapse of some short date 
—from three days to ten days—sometimes twenty and some- 
times twenty-four per cent., denominating :t in them “as be- 
ingagreed upon as the measure of liquidated damages for the 
non-paymentthereofat maturity,” preparing them for his sig- 
nature and offering them to be signed as a matter of course, 
and thereby insisted upon such insertion as a condition up- 
on which such loans alone would be made, and assuch was 
taking an extortionate and undue advantage of him as a 
borrower or as owing money tosaid bank. That said notes 
were all made, using printed blanks containing the words 
above quoted, printed therein and otherwise filled up for 
the particular occasion, which blanks were in constant use 
by it in dealing with its customers in Jending or extending 
loans of money to them. That the said agreement is merely 
in the nature of a penalty attached to the non-payment of 
ach note, having no circumstance in the nature of the 
dealings and transactions between him and it, and out of 
which they respectively grew or accrued, which would ren- 
der it equitable to enforce such penaities, and to enforce 
such penalties would be a great hardship and be taking an 
undue advantage of the wants and necessities of the com- 
plainant in the premises, and enabling said bank and its 
assignees to recover a greater rate of interest for the loan 
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and forbearance of money than ten per cent., contrary to 
the statute. 

That after the maturity of the $15,000 and $8,000 notes 
given by him, dated 23d of April, 1873, the bank extended 
the payment of them to him upon his agreement to pay 
and paying interest at a greater rate than ten per cent. 
per annum, and finally, long after the maturity thereof, 
without any valuable consideration paid therefor, and with 
notice of his equities, made a pretended transfer thereof to 
said Kohn bBros., some of whom were then and for a long 
time prior thereto, had been stockholders, officers or agents, 
or otherwise pecuniarily interested in said corporation. That 
“Kohn & Bros.,” afterwards, and without notice to him, 
caused a notice LO be published in the ( hicago Post, Oh or 
after November 12, 1874, of which Exhibit“ E.,’ (p. __), is 
a copy, and pretends that in and by said notice they described 
the first above described collateral notes, which inspection 
of the notice will show is not the case. That the bank and 
Kohn Bros. claim that the said collateral notes were by said 
Kohn Bros. offered for sale at time and place mentioned in 
said notice, and struck off and sold to Martin Clayburgh 
(made a party defend ant to answer without oath), for some 
sum of money in cash paid,and they thereupon transferred 
and delivered the same to him, the contrary whereof is the 
case; and even if a sale were then made as pretended, it 
was made without sufficient notice, and was a mere sham 
and colorable, made in the interest of and for said “ H. A. 
Kohn Bros.,’’ with some understanding, secret or otherwise, 
without the payment of any money, and said sale so man- 
aged as to sacrifice the rights and interests of complainant. 

That on 3lst Dee. 1874, the bank and Kohu Bros. caused 
to be filed in the Recorder’s office a paper writing, purport- 
ing to be a trustee’s deed made by Rogers to H. A. Kohn, 
dated Dec. 24, 1874, under the powers in said deed of E. C. 
Waller and wife to him, dated April 16, 1875, and convey- 
ing the premises therein described, lots 25 to 28, block 1, 
Sutton’s addition, to Henry A. Kohn for $3,000 bid therefor 
by him; that on 31st Dec., 1874, they also caused to be filed 
in said office a paper writing, purporting to be a trustee’s 
deed made by said Rogers to H. A. Kohn, dated Dec. 24, 
1874, under the trust deed made to him, Rogers, by said 
Waller and wife, dated April 16, 1875, and conveying the 
premises therein described, Jots 29 to 32, in block 1, Sut- 
ton’s addition, to H. A. Kohn for $3,000, the amount bid by 
him. That even if the sales were made as thereby pre- 
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tended, vet the Kohn Bros. were in fact at the time thereof 
the owners and holders of said notes and trust deeds, hold- 
ing them as collateral for said $5,000 principal 1 note, and 
knew of his defences to it in their hands and in that of the 
bank, and such sales and deeds only clouds on the right of 
compl: inant to rede a0 said lands; that he, H. A. Kohn, 
held the apparent ljegai title merely and only as collateral 
to said principal note; the firm sohbold thesame. That the 
notices under which the sale is made are set out as parts of 
the trustee’s hood 

But on the 16th of February, 1875, said bank and Kohn 
Bros. caused to be filed for record a paper writing purport- 
ing to be a deed dated 15th of February, 1875, made by 
Francis A. Hoffman, trustee aides the trust deed to him 
made by complainant and wife, dated June 22, 1870, and 
conveying the preimses therein described, lots 1 to 27 in 
block 7 to H. A. Kohn for $1,500, the amount bid by him 
and on the 15th day of February, 1875, they also filed for 
record a certain ey 74 writing purport Ing to be a trustee's 
deed dated 10th of February, 1875, made by F. A. Hoffman 
to H. A. Kohn under the said trust deed made by the com- 
plainant to him, dated 22d June, 1870, conveving the prem- 
ises therein described, block 19, in S. J. Walker’s subdivis- 
ion, to H. A. Kohn for $4,000, amount bid by him and on 
the 16th of February (1875) thev also fileda certain paper 
writing, dated February Loth, 1875, purporting to be a trus- 
tee’s deed, made by F. A. Hoffman to H. A. Kohn under 
the trust deed dated July 21st, 1870, made by complainant 
to him, and for the sum of $1,000 conveying to H. A. Kohn 
the premises therein described, lots 17 to 32 in block 2 afore- 
said. That evenif said advertisements and sales were made 
as pretended, yet Kohn Bros. were the real holders of said 
principal note of $15,000 and the said notes and trust deeds 
as collateral thereto; ; well knew of his defenses to the said 
pl ‘incipal note, and Clayburg in fact held the principal note 
in trust for them. That the sales were only attempts to 
cast clouds uponthe right of complainant to redeem, no 
money in fact paid and that under the facts complainant 
hastherighttoredeem. That afterwards by deeds dated 25th 
May, 1875, Henry A. Kohn quit-claimed to himself and 
Joseph A. Kohn, David A. Kohn and Julius A. Kohn all of 
the lands above described as conveyed by Hoffman and 
Rogers, as trustees, to him. That such deeds were without 
consideration and merely to vest the pretended title of said 
Henry A. Kohn in said firm. 
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That in all of the notices of sale under which said trustees 
deeds are made, the place of sale is insufficiently described 
and is not a proper place to make a sale at. 

And prays sales be vacated and set aside. That the value 
of the lands is $54,000. | 

Exhiint E, filed with this amendment, is a notice in which 
Kohn Brothers advertise the notes for $15,000, $10,000 of 
June 22, 1870, and one for $10,000 of July 22, 1870, and $6,- 
500, and $5,500 notes and trust deed. 

Exhibits A, B, C, and D, filed with amendment are the 
notices of sale set out in trustees’ deeds. 

Summons O? supplementary cross-bill of S. f. Walker. 

Answer of Simon Yondorf to cross-bill and supplemental 
cross-bill of S. J. Walker, filed Nov. 5th, 1875. 

Adopts his answer to cross-bill as answer to same, as 
amended. 

Answe r of thre Kolun Brothers to eross-bill, and supple- 
mental cross-bill, as amended, filed Nov. 5th, 1875. 

Admit the making of the several instruments set out in 
the cross-bill and supplemental cross-bill, but substantially 
deny all of Walker’s allegations touching them 

Order November 8th,1875. Cause, by agreement, referred 
to Walter Butler, Master, to take proofs, “with leave to 
either party to apply to the court for direction.” 

Order November 29th, 1875. Leave to Walker to amend his 
cross-bill, and to make new parties defendant. 

Amendmenis, tiled November 25. 18/d. LO cross-bill whach 
was filed June 5, 1875. 

Makes Robert Loebnitz, Isaac Fleishman, Augustus Bauer, 
and David Frey, parties defendants. 

Charges that said Miller, Liebenstein, Bauer, Loebnitz, 
Schoelkopf, the Kohns, Loewenthal, Koch, Fleishian, Aus- 
trianand Frey, or some one or more of them, have divers of 
the notes and other evidences of debt made by him to said 
bank, and the securities deposited by him and claimed to 
be collateral thereto; that they have received such notes 
and collateral securities, with notice,the particulars of which 
transfer to them respectively he can not state, for the rea- 
sons set forth above; and he claims a discovery of all they 
now have, and of those they have received from the bank 
and have disposed of, and relief in the premises. 7 

Prays that the said defendants be required to surrender 
up notes, etc., which they, through the bank, have received 
from him, offering to pay what may be found due them. 
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Order Apru 12, 1876. Leave to complainants in original 
bill to file amendments and supplements to it. 

Amendments and supplements to original bill, filed April 12, 
S76. 

On page 68, line 4, after numeral 283, amends as follows: 
That in a suit in the Superior Court of Cook County, M. D. 
Buchanan vs. The Bank et al., wherein the bank filed a 
cross-bill, the bank obtained a decree of foreclosure of the 
two trust deeds, securing the two $6,666.66 notes, which de- 
cree is still unsatisfied. 

By way of supplement, that the judgment entered on the 
19th of Nov. 1874, described on p. 122 of the bill, was after- 
wards vacated, and on the 25th of June, 1875, one for $11,- 
060 entered, which still remains in full foree, and that under 
the decree described on p. 151 of bill the premises therein 
described were sold to the bank and that it still holds the 
same. 

eceptions fo answer of S. J. Walk , fale d Nov. 3, 1876. 

Orde } Nov. 20, 1876, over-ruling those exceptions. 

Order May 10, 1877, leave to S. J. Walker to amend answer 
and Answer so amended fo stand as answer to the amended 
and suppl mental ball. 

Amendments to answer of S.J. Walk r filed May LQ, 1877. 

This defendant further answering hereby under the 
statute in such case made and provided, gives notice that 
he intends to defend against each and all of the contracts 
set out and alluded to in said bill of complainant and sued 
upon in this cause by said complainant, on the ground that 
they and each and all of them are usurious. 

Replication by Bank, filed May 10, 1877. 

Clerk’s Certificate. 

3e it remembered that heretofore, to-wit: on the 12th 
day of January, 1876, a certain order was made and en- 
tered of record, and a certain stipulation was filed in said 
court, which said order and stipulation are as follows, viz. : 

Order 12th January, 1876, sustaining the objection inter- 
posed by Loewenthal to the production of the papers and 
vouchers of the bank by Loewenthal, its president, unless 
the said Samuel J. Walker should, by a stipulation duly 
signed and filed in this cause, waive the forfeiture of legal 
interest so that in taking the account in the cause interest 
might be charged against the said Walker upon the loan 
or forbearance of money to him by said bank, at legal rate, 
notwithstanding any forfeiture thereof which he might 
otherwise be entitled to; and that none of the other partie 
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to this suit should have the benenhit of Said bDoOoKS and papers, 


id filed by them 


by 


Ctc., unless a like stipulation be signed an 
respectively, to which ruling of the court the defendants 
their counsel except. 

And upon filing such stipulation t 
Walker that the International Bank produce before the mas- 
ter, under the oath of its officers, the books, papers, vouchers 


hen and there bv said 


7 and other written memoranda in its possession touching 
the business dealings or transactions had, done or trans- 
acted by or between it and said Walker in obedience to the 
said subpoena, or as might be necessary to a full, accurate 
and complete statement of the accounts in the case before 
the master. 

~ Stipulation of Halker as follows: “Itis hereby , under and 
in pursuance of the order this day made in this cause, but 
not intending tO hereby waive the exception taken to such 
order, stipulated by said Walker, that the forfeiture of legal 
interest be, and the same is hereinafter expressly waived so 
that in taking of accounts in the case, interest shall be 
charged against the said Walker, upon the loan or forbear- 
ance of money to him, up to and at the legal rate therefor, 
7= notwithstanding any ‘forfeiture which the said Walker 
might otherwise claim or be entitled to; but all evidence 
obtained from checks, ete.., produced under said order 
| shall not be used by the parties thereto in any other than 
the causes in which said bank and Walker are interested, 
and standing upon reference to the Master. 

(Signed.) SAMUEL J. WALKER.” 


Order of Julv 6. 1887. 


The International Bank of Chicago ) 
15157 VS. 532 Bill. 


Samuel J. Walker et al. 


And 

Samuel J. Walker 
Vs. > ( ross-bil] 

The International Bank of Chicago J 
“And now, this cause having come on this day to be 
heard, and the Court having announced the principles 

governing the same. 

‘Now, therefore, before entering a final decree herein, the 
Court refers this cause to Walter Butler, one of the Masters in 
Chancery of this Court, for the sole purpose of ascertaining 
the amount due upon each principal note, as the same may 


H6 


be ascertained from the evidence heretofore adduced herein, 
except the said principal note, number 5082B, bearing date 
April 4th, 1874, being for the sum of eight thousand dollars, 
and he is hereby directed to compute such amount, so due 
upon each principal note and each collateral note, with the 
exceptions hereinbefore stated. 

“And he is further directed to permit the said Samuel J. 
Walker to select the principal notes belonging to said bank, 
upon which to apply the fifteen thousand dollars ($15,000), 
paid to said bank by the check of Baird and Bradley, bear- 
ing date the day of , A. D. 1874. 

“And the said Samuel J. Walker having now elected in 
open court to have said International Bank charged with 
the net proceeds of the sale of the premises, ordered by this 
court to be sold in a certain cause, heretofore pending in 
this court, wherein said International Bank was complain- 
ant, and Frederick Haskell, John’ Barker, Samuel J. Walker 
‘and others were defendants, which said premises were pur- 
chased at such sale by said International Bank, the said 


master is directed, after deducting all costs and expenses of 


foreclosure of said premises, to permit said bank by its 
officers to select the principal notes upon which to have said 
net proceeds applied. 

“And the said master is further directed to take an aec- 
count of all moneys collected by said bank upon collaterals 
special to all the above mentioned principal notes, as_ the 
same appear from the evidence now taken, and apply the 
same upon the principal notes, for which they were spe- 
cially pledged. | 

“And said master shall also take an account of all sums 
paid upon general collaterals held by said bank, as such 
payments appear from the evidence heretofore adduced 
herein, and apply tke same upon the principal notes so held 
by said bank as it may appear from the evidence already 
adduced that said bank has heretofore chosen to apply them, 
or, if said bank has not applied them, that said master shall 
apply the same, as said bank by its officers may before the 
master, elect to apply them; when partial payments have 
been made the master shall follow the usual rule of com- 
putation. 

“Where payments have been made to said bank on gen- 
eral collaterals, the bank shall be charged at the rate of six 
per cent. per annum thereon. The Master shall compute 
interest upon said principal notes that bear interest from 
date at the rate such notes bear prior to maturity from the 


WE, eine 


“ 


64 


time to which interest has already been pald, and upon sald 
principal notes that do not bear interest from date, at the 
rate of six per cent. per annum from the date to which in- 
terest was last paid, and upon all said collateral notes he 
shall compute interest according to their te! 

‘The said Master is further directed not to co 
question of usurious payments of interest upon any of said 
notes. 


“Phe court further finds that at different times during the 
continuance of the dealings between Walker and the Int 


national Bank, accounts were presented to said Walker by 
the bank of amounts debited and credited to him upon the 
books of the bank, and that said accounts were retail 
Walker without objection on his part, made either to the 


a) . . y oa . ya we ] 
AU? VALE Ol the Various 1tems of said accounts, and 


the time of the commeneement of this litigation iO objec- 
tions had been made to the same, and that said accounts 
are not to be investigated by the master as to such general 
items, but said Walker may be allowed to prove, iJ he can, 
that there have been items included fraudulent ly In said 
accounts, or that there are specific credits to which he is 


entitled in said accounts.” 
Final decree, April 25,1878. 
Finds S. J. Walker indebted to bank on his notes to 
Bank numbers, dates and amounts as follows: 
First—2701, Ap. 15, 1873, for $4,000; due $5,022.06. 
Second—2009, Dee. 30. 1871. tor $10,000: due $12.531.66 


( Ut ae Pie 
Third—2013, Dec. 50, 1871, for $16,748; due $20,999.03. 
l‘ourth— 2629. Mar. 27 1873. for $6.000: due $6,423.98. 
Hifth—2895, June 20, 187: >, for SLO.000: due $12,540.00. 
Sixth—2527, Jan’v 20, 1873, for $6,000; due $7 5()1 00. 
Seventh—2529., Jan’y ZY, 1873. for 86.000: due $7, 501.00. 
Kighth—2659, April 4, 1875, for 35,000; due $6,586.66. 
Ninth—2822, May 29, 1873, for $8,000; due $10.022.67. 
‘Tenth—27 99; Nov. 20. 1872. for $4.000: due $5.697.62. 
Hleventh—2 106. Nov. | ae red for $4,000: due Bo, 697.62 
Twelfth—2797, Nov. 20, 1872, for $4,000; due $5,697.62. 


| 
Thirteenth.--2740, April 29, 1875, for $5 000: due $6,- 


K‘ourteenth—2741. April ?4 1873. for $5,000: due $6.- 


6G30/? > )*+> 
POHD.3S0 


Kifteenth—2430, Nov. 24 , A862, for SS UU 5 due $1,115.18. 


Ls. 
Sixteenth—2698, April 1] , 1873, for $1,000; due $59.83. 
Seventeenth—sL51, Sept. 18, L875, for $12,500; due $15,- 
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Kighteenth—s276, Jan’y 17, 1874, for $10,000; due $12.- 
290.00. | 

Nineteenth—33594, Mar. 17, 1874, for $41,755.67; due $8,- 
LoOl.o/. 

Twentieth—Kinney note, for $7,000; due $10,007.37. 

Twenty-first—Kinney note, for $5,000; due $7,104.16 

Twenty-second—2612, Mar. 14, 1875, for $7,500; 

Twenty-third—3082 A, Sept. 4, 1875, for $10,000; ———— 

These notes paid by app ication of Baird & Bradley 
check, leaving a balance due Walker of $414.46 unapplied. 

Finds balance due from Walker to bank to be on 15th 
January, 1878, $172.474. 

That Walker pledged and delivered the bank collateral 
securities from time to time, some specitically, others gen- 
erally, to secure all of indebtedness of Walker to it. That 
those specifically pledged to it were also held asa general 
security under the three agreements or contracts, dated 
July 7, 1869, Dec. 50, 1871, and July 9,18783, and sets them 
out verbatim. 

That bank has introduced in evidence all the collaterals 
held by it. That since commencement of suit, certain of 
those collaterals nad been foreclosed, and premises securing 
same ordered to be sold by decree of that court in various 
suits theretofore pending in it. Those collaterals are set 
out, a $12,500 note by H. H. Walker, date 18th August, 
1870, secured on lots i and 2, block D, Wright’s i lition. 
Two $50,000 notes made by 8. J. Walker, dated December 
“9, 1871, and another note for $50,000 by S. J. Walker, date 
June 24, 1872, also Nos. 5, 9, 12, 11, 13, 2, of the series of 
13 notes, each $7,500, also note for $15,000 by H. H. Walker, 
date April 10, 1871. (These are in the Bauer suit.) Also 
one note by same for $10,000, date September 26, 1879. 
(The Brennock suit.) Also one by A. C. Badger for $6,666.66, 
date January 5, 1871. (In Bank vy. Wilshire.) 

That the remainder of the securities ad by the bank 
from 8. J. Walker and introduced in this cause, and which 
had not been foreclosed or collected, are those thereinafter 
described in ordering part of decree. 

That Walker is not indebted on note 3082 B, date April 
4th, 1874. 

That the allegations of cross-bill filed by Austrian and 
others are true, and complainants in that bill are interested 
in the securities above set out, foreclosed in other suits since 
suit commenced, and that the indebtedness due them re- 
spectively is as stated in said cross-bill. That all the 
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hibit No. 110;) also another note of same date, same amount, 
due in two years, same interest, made by Riddle to and 
endorsed by 8. J. Walker, (exhibit No. 111;) also another 
note, of same date, same amount, due three years after 
date, same interest, made by Riddle to and endorsed by 
Soo. Walker, (exhibit No. 112.) to secure which three notes 
Riddle made to Rogers a trust deed on land in Cook Co. of 
same date and recorded, (exhibit No. 113,) part of the 
premises released from this deed 

Fourth. Three promissory notes dated Oct. 28, 1872, each 
for $266.66, payable respectively at 1,2 and 3 vears after 
date, interest 8 per cent., made by Patrick Higgins to and 
endorsed by S. J. Walker, to secure which said Higgins 
made his trust deed to Francis A. Hoffman, conveying land 
in Cook Co. duly recorded. 

bifth. Two other notes dated Oet. 22. 1872. each for 
$166.66, payable two and three veurs after date, interest 8 
per cent., made by Leonard Lues to, and endorsed by 8. JJ. 
Walker, (Exhibit No. 122,) secured by a trust deed made by 
Lues to Hoffman on land in Cook County, duly recorded. 
(Exhibit No. 123.) 

Sizth. Two other notes dated Oct. 22, 15/2, each for $500, 
payable two and three years after date, interest 8 per cent., 
made by William Kerrigan to, and endorsed by 8. J. Walker, 
secured by a trust deed made by said Kerrigan to Hoffman 
on land in Cook County, duly recorded. _ 

Seventh. ‘Two other notes dated Oct. 1, 1 S/2, each for 
$200, pavable two and three vears after date, interest 8 per 
cent., made by Ann W. and James Quinn to, and endorsed 
by S. J. Walker, secured by a trust deed made by said Ann 
W.and James Quinn to. Henry Waller conveying land in 
Cook County, dulv recorded. 

Kighth. Twenty railroad bonds made by the Chicago, 
Danville & Vincennes railway company each for $1,000, 
numbered 4251 to 4270 inclusive, and described in a decree 
of the Cook Circuit Court wherein Lowenthal was com- 
plainant and the C. D. & V. R. Co. and others defendants. 
(Exhibits 135 to 152.) 

Ninth. A judgment in Superior Court of Cook County in 


favor of the bank and against A. C. Badger and others for 


$11,060, June 25, 1875, and the check on which it was ren- 
dered, drawn by 8. J. Walker on A. C. and O. F. Badger, 
date Sept. 13, 1875. 


Tenth. A note dated Sept. 18, 1873, at four months, for 


4%. 


judgement rendered in Superior Court of Cincinnati, Ap. 13. 
| | i A 


a 
$6,500, made by J. D. Kinney to, and endorsed by 58. J. 
Walker, and the judgment entered thereon in Cincinnati. 

Kleventh. A note dated July 11, 1873, for $8,333, payable 
Oct. 1, 1873, made by C. D. & V. Railroad Company to, and 
endorsed by 8. J. Walker, (Exhibit No. 157,) and another 
note made by same to, and endorsed by same, dated July 
2? 1873, for $7,500, at ninety days, (Exhibit No. 158,) and 
another hote made by Same to, and endorsed by saline, for 
$8,625, at seventy-five days, dated Aug. 11, 1873, (Exhibit 
No. 159,) and another note made by same to, and endorsed 
by same, dated Sept. 9, 1875, for $7,550, at sixty-five days, 
(exhibit No. 160,) and another note made by same to, and 
endorsed by same, dated Sept. 9, 1873, for $7,550, at ninety- 
five days (exhibit No. 161). 

Twelfth. A judgment in the Superior Court of Cincinnati 
tor $7,220.50, rendered Ap. 10, 1874, wherein Internationa] 
Bank was plaintiff, J. D. Kinney defendant, and another 
L874, for $5,150, wherein the bank was plaintiff and J. D. 
Kinney defendant. 

Lhirtee pth. Also two notes dated Sept. Zo. 18/2. each for 
$562.50 at two and three years after date, interest 8 per 
ent., made by John McQuade to, and indorsed by S. J. 
Walker, to secure which, said McQuade made a trust deed 
to Hoffman On land in Cook Co.., duly recorded. 

Fourteenth. Also two notes dated Sep. 10, 1872, each for 
$450, at two and three years, interest 8 per cent., made by 
Charles Manske to, and indorsed by Samuel J. Walker, se- 
cured by a trust deed made by said Manske to Hoffman, 
trustee, conveying land in Cook Co., duly recorded 

Fifteenth. Two notes dated Oct. 24, 1872, for $1,066.66 
each at two and three years after date, interest 8 per cent., 
made by Frank Boehm to, and indorsed by 8. J. Walker, 
(Iiexhibit 177,) secured by trust deed made by said Boehm to 
Hoffman trustee on land in Cook Co., duly recorded. (Ex- 
hibit 178.) 

Sicteenth. Note dated Ap. 29, 1873, for $225, at four 
years, interest 8 per cent., made by George Bradford to, and 
indorsed by 8S. J. Walker, (Exhibit No. 180,) secured by a 
trust deed made by said Bradford to Hoffman, trustee, con- 
veying land in Cook Co., duly recorded. (Exhibit No. 
181.) ? 

Seventeenth. Note dated June 1, 1871, for $2,000 at five 
years, interest 8 per cent., made by Mary C. and Silas D. 
Baldwin to, and indorsed by S. J. Walker, (Exhibit No. 
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183,) secured by a trust deed made by them to Hoffman, 
trustee, conveying land in Cook Co., duly recorded. (Ix- 
hibit No. 184.) . . 

Mighteenth. Note dated Nov. 26, 1869, for $700, at one 
vear, interest 5 per cent., made by Gregory Walsh to, and 
indorsed by, Henry H. Walker (Exhibit No. 185), se- 
cured by a trust deed made by said Walsh to J. G. Rogers, 
trustee, conveving land in Cook Co., duly recorded. (Ex- 
hibit No. 186.) ! 

Nineteenth. Kive notes dated May 21, 13/9, each for 
$5,000, at one and two years, interest 8 per cent., made 
by I*. A. Riddle to, and indorsed by, 8. J. Walker (Exhibit 
Nos. 187, 188), secured a trust deed made by said Riddle to 
Rogers, on land in Cook Co., duly reeorded. (Exhibit 
No. 189.) 

Twentieth. Note dated July ol, 1875, for $2,574. at five 
months, made by Henry E. Pickett to, and indorsed by, 
Samuel J. Walker. (Exhibit 190.) 

Twenty-first. ‘Two notes dated May 20, 1878, each for 
$12,500 at fifteen months, interest 8 per cent., made by 
Samuel J. Walker to his own order, and by him indorsed 
(Exhibit Nos. 216 and 217), secured with two other notes of 
same description, held by Kohn Brothers (Exhibits 198 and 
200), by a trust deed made by said 8. J. Walker and wife to 
J. B. Rogers, conveying blocks 84 and 85 and N. } of blocks 
91 and 92 in Canalport, Cook Co., of even date with said 
notes, duly recorded. (Exhibit No. 201.) 

( Note, these are also set out WD SULINIVE order aid SCLIILE numbers 
wn Master’s Report of sale, Ree. pP- 7c. and un thee supple- 
mental cross-bill of complaint filed by the Assignee, June Zo, 
1881, R. p- 


‘ 


That sale be advertised. Any of the parties may bid and 
after the payment of the purchase money so bid and con- 
firmation of sale, master to deliver securities to purchaser 
and execute a bill of salethereof. To retain his commission 
and disbursements and all lawful costs and expenses to 
which bank has been subjected in enforcing the securities 
so pledged by Walker, and pay over the same to the parties 
entitled as may be directed by the court, and then pay bal- 
ance of proceeds to bank, not exceeding-amount found due, 
any surplus to be distributed as the court may order. That 
after execution of bill of sale and delivery of said securities, 
Walker and all persons claiming under him to be forever 
barred and foreclosed of all equity of redemption or other 


~~.) 
io 


claim in and to said securities and every part thereof, and 
the persons holding said securities after the said sale and 
delivery to them by the master shall be considered the ab- 
solute owners thereof, and have a right to enforce them in 
all lawful ways. 

Master's Report of sale in Bank case, 15,157, filed June 26 
L878. 

Recites that on the 25th June, 1878, in pursuance of de- 
cree entered in said cause, April 25, 1878, having advertised 
the property in said decree described, he sold to the Inter- 
national Bank: 

The first item, the Badger notes for $6,666.66, and trust 
deed, Exhibits Nos. 108 and 104, for $6,000. 

The second, the H. H. Walker notes for $13,500, and trust 
deed, Exhibits Nos. 107, 108 and 109, for $6,000. 

The third, the three Riddle notes for $5,200 each and trust 
deed, Exhibits Nos. 110, 111, 112 and 113, for $8,500. 

The fourth, the three Patrick Higgins notes for $266.66 
each, and trust deed for $300. 

The fifth, note of Leonard Leus for $166.66, and trust 
deed, Exhibits Nos. 122 and 125, for $200. 

The sixth, two notes of Kerrigan for $500 each, and trust 
deed for SOHUU. 

The seventh, two notes of Ann and J. Quinn for $200 each, 
and trust deed, for $300. 

The eighth, twenty railroad bonds of C.D. é Ys R. Coo. 
each for $1,000, Exhibits 133 to 152, for $10,000. 

The ninth, the Badger judgment, and check for $10,000, 
Exhibit No. 153, for $100.00. 

Tenth. The note and judgment against John D. Kinney, 
for SOOO. 

Eleventh. The five notes of the C. D. & V. R. R. Co., Ex- 
hibits Nos. 157, 158, 159, 160, 161, for $5,000. 

Twelfth. Two judgments against J. 1) Kinney, for 
$10,000. 

hifteenth. Two notes of Frank Boehm for $1,066 each, 
and trust deed, Exhibits Nos. 176,177 and 178, for $1,000 

Siatec nth. Note of (reo. Bradford for S225, and trust deed, 
exhibit Nos. 180 and ——, for $225.00. 

Seventeenth. Note of Mary and 8. C. Baldwin for $2,000, 
and trust deed, Exhibits Nos. 183 and 184, for $175.00. 

Kighteenth. Note of (rregory Walsh for STOO. and trust 
deed, Exhibits Nos. 185 and 186, for $700.00. 

Nineteenth. Two notes of F. A. Riddle for $5,000 each, 
and trust deed, exhibits Nos. 187, [88 and 1 SY, for 32.47. 
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Twentieth. Note for $2,374, of llenry KH. Pickett, Ex- 
hibit No. 190, for $1.13. 

Twenty- first. Two notes of 8. J. Walker to his own order, 
for $12 500, and trust deed, Exhibits Nos. 216, 217 and 201, 
for $3,000.00. : 

And that he sold to H. Winston Walker the 13th item, 
McQuade notes, for S200, and the 14th itein. Manske notes, 
for $225. 

Order, June 26, 1878. Confirming report of sale, nzsi. 

Order, June 29, 1878. Overruling exceptions and con- 
firming report of sale. 

Report of Distribution, filed March 15, 1879 

This report shows gross sales to be $37,168.60, less ex- 
penses, $251.15, leaving balance of the bids of the bank to 
be credited on decree $37,168.60. | Reserves the $100 paid 
by H. W. Walker and the Manske and McQuade notes, 
subject to order of court. 

Order, March 15, 1879. Confirming Master’s Report of 
Distribution, filed that day 

Order, June 6, 1879. Master to re-sell the securities in 
his hands, unless bids paid. 

Order, Oct. 21, 1879. Confirms master’s report of sale of 
Manske and McQuade notes. 

Report filed Oct. 21, 1879. Shows H. W. Walker paid 
his bids for Manske and MeQuad e notes and the amount 
$425.00 paid bank. 

Procedendo from Appellate Court, filed men 11, 1881. 
Sets forth the reversal of the decree of April 25, 1878, and 
directs the cause to be proceeded in according to law. 

Order of Appellate Court re manding CAUSE, filed April i. 
1881. 

At a tern of Appellate Court, First District, March, 1881, 
on the 8th April, 1881, decree of Circuit Court reversed 
and cause remanded. 

Order, June 27, 1881. Cause reinstated, and leave to Jen- 
kins, assignee, to file supplemental bill. 

Order, June 28, 1881. That defendants, to supplemental 
bill of Jenkins, answer the same by first day of July term 
next. 

Supplemental cross-bill of Jenkins, assignee, filed June 28, 
1881. 

(This bill was lost, and loss supplied. R. p. 3 

Petition of Jenkins, assignee, filed November 1, 1881. 

This ig a petition to consolidate the Bank ease 15,157, the 
Bauer case, No. 12,962, and the Fleishman case, No 15,551 


—all pending in court, and relating to same principal 
notes. 

Order, March 27, 1885. Leave to International Bank to 
file supplemental bil, and to Jenkins, assignee, to file an 
amended eross-bill. 

Order, June 18, 1885. Leave to all parties to amend 
their pleadings. 

Supple mental bill of International Bank. Filed Nov. 26, 
1883, by leave of court. 

Sets forth the filing of the original bill in this cause, 17th 
Feb’y, 1875, and its allegations and praver in a general way, 
and refers to it for its contents. That Walker filed his 
answer thereto and a cross-bill to which the bank answered 
the cause at issue and undisposed of. That on the 25th 
April, 1878, a decree was rendered, finding the amount due 
the bank on the indebtedness set out in the bill to have 
been, on the Ldth June, 18758, $172,474 the date of the 
master’s report filed in the cause. 

And by wav of supplement. That a writ of error was 
sued out of the Appellate Court, First District, and such pro- 
ceedings had that said decree was reversed and cause re- 
manded. That April 26, 1878, S.J. Walker in bankrupte) 
-was adjudicated bankrupt, and on the 3lst July, 1878, 
was appointed his assignee in bankruptcy, and his assets 
duly transferred to him. That Jenkins, on his application 
to this court after the said reversal, was allowed to defend 
and prosecute. said cross-bill filed herein by said Walker, 
and duly instituted in place of said Walker herein. That 
said cause has not been heard since its reversal. 

“That a certain cause was lately pending in said Circuit 
Court of Cook County, on the chancery side thereof, where- 
in George Wilshire, Joseph W. Wilshire, William M. Wil- 
shire, Sarah Wilshire, Franees M. Wilshire, Ella Pomeroy 
and Fannie Pomeroy, were complainants in the original 
and supplemental bill filed therein. and the said Interna- 
tional Bank, John G. Rogers, Samuel J. Walker and David 
‘rey were defendants thereto; and wherein said David Frey 
was complainant in his cross-bill and supplement filed 
therein, and said George Wilshire, the International Bank, 
John (7. Rogers, Samuel Es Walker, lranees M. Wilshire, 
Joseph W. Wilshire, Wiliam M. Wilshire, Sarah Wilshire 
Ella Pomeroy, Fannie Pomeroy, John H. Young, Alpheus 
C. Badger and Elvira C. Badger were defendants thereto; 
and wherein the said International Bank was complainant in 
its certain cross-bill filed therein, and said George Wilshire, 
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Frances M. Wilshire, Joseph W. Wilshire, William M. Wil- 
shire, Sarah Wilshire, Ella Pomeroy, Fannie Pomeroy, John 
H. Young, John G. Rogers, Samuel J. Walkerand David Frey, 
were defendants thereto; and wherein the said International 
Bank wascomplainant in its certain cross-bill, filed therein, 
and said George Wilshire, Frances M. Wilshire, Joseph W. 
Wilshire, William M. Wilshire, Sarah Wilshire, Ella Pome- 
roy. Fannie Pomeroy, John H. Young, John C. Rogers, Sam- 
uel J. Walker and David Frev, were defendants thereto; and 
wherein Samuel J. Walker was complainant in a cross-bill 
filed by him therein and said David Frey, said Internation- 
al Bank, John G. Rogers, George Wilshire, William Wil- 
shire, Alpheus C. Badger and Elvira C. Badger, were de- 
fendants thereto; that the general number of said cause last 
above described is 18,556. 3 

Your orator further alleges that in the cross-bill of said 
Samuel J. Walker, so filed in said cause last described, set 
out various transactions had between him and the said In- 
ternational Bank, and set out in a general way.the large 
number of loans that were made to him by said Interna- 
tional Bank, and claimed therein that the same were made 
upon usurious considerations and at usurious rates, and that 
all of the indebtedness so claimed by the bank against him 
was tainted with usury, and if an accounting were had be- 
tween him and the said International Bank upon equitable 
principles, that he would owe the said bank nothing, and 
claimed that the usurious interests so paid by him to said 
bank upon the various transactions between them, should 
be applied in satisfaction of all the notes or evidence of 
indebtedness held by the bank against him; that in said 
cross-bill so filed by said Walker in the cause last referred 
to, he prayed among other things that an account be taken 
as between him and your orator, the International Bank, 
and that your orator be required to make a full, fair and 
complete statement of all the dealings and transactions had 
at any time between it and said Samuel J. Walker; and he 
did also, in his said cross-bill, pray for such other and 
further relief in the premises as should be agreeable to 
equity and good conscience: that he prayed for process of 
summons against your orator, and that your orator might 
be compelled to answer and abide by the decree of the 
Court in that case upon his, the said Walker’s, cross-bill. 
And vour orator refers to said cross-bill and claims the 
same benefit as if it were herein specifically set out—which 
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said cross-bill was so filed bv said Samuel! . Walker on 
December 9th, A. D. 1875. 

Your orator further alleges that on April the 12th, 1876, 
your orator, the International Bank, filed its answer in said 
Court to the cross-bill so filed by said Samuel J. Walker in 
the cause last referred to, wherein your orator admitted 
large and various transactions as alleged in the cross-bill of 
said Walker in said cause, and admitted that said Walker 
had been a borrower of money from your orator, and 
denied that said loans were made on usurious considerations 
or at usurious rates. nnd denied that all of the indebtedness 
SO claimed by your orator against hii. the said Sa mue!l a8 
Walker. was tainted with usury. and denied that if an 
accounting were had between said Walker and your orator 
upon equitable principles, that said Walker would not owe 
the said bank anything, and denied the claim of said W alk 

that the usurious interest so paid by num te vour orator 
Upon the various transactions between them should be ap- 
plied in satisfaction of all the notes or e\ de nees of indebted- 
ness held by your orator cite tlie the said Walker 
And your orator alleged in said answer set up, that all ac 
counts between it and the said Walker had been adjuster 
and settled, except the indebtedness evidenced by the notes 
so held by your orator. 

And eoveiiitere denied in its said answer the allegations 
so made by said Walker that upon a full and fair statement 
and adjustment of his accounts with your orator, the Inter 
national Bank, that all the principal notes made by said 
Walker to your orator or now held by it would be found to 
be fully paid and satisfied: and it denied the all dias Mai 
contained in the cross-bill of said Walker that he did not 


Owe your orator anything, but alleged that said Walke 
owed it a large amount of money directly evideneed by the 
notes of said Walker in the possession of your orator; that 


In order to be more specific as to the allegations and econ- 
tents of said answer, your orator here refers to the same and 
claims the same benefit as if it were specifically herein set 
out; that in said answer your orator joined in_ the issues 
tendered to it in said eross-bill of said Walker filed in that 
eause. That said Walker filed a general replication ia eresits 
to the answer of your orator in that cause. 3 

And your orator further alleges thut in the eross-bill of 
your orator filed in said cause of George Wilshire, impleaded, 
etc., against the International Bank, im pleaded, etc., being 
the cause last described, your orator set out its entire 
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indebtedness claimed by it to be due to it from said Samuel 
J. Walker, and all the promissory notes and other evidences 
of indebtedness so held by it against the said Samuel J. 
Walker. And your orator did therein allege that all of 
said notes and evidences of indebtedness so set out in said 
cross-bill. were wholly undue and unpaid, and alleged that 
said Walker refused to pay said indebtedness so due unto 
your orator. 

And your orator did in said cross-bill last described, 
among other things, pray for a full, trueand perfect answer 
on the part of said Walker, to all and singular the allega- 
tions in said eross-bill contained, and that a decree might 
be entered by this honorable court in said cause, ordering 
certain premises in said bill described to be sold. and the 
proceeds thereof applied to the satisfaction of the indebted- 
ness due to your orator from the said Samuel J. Walker. 

And your orator did pray for such other and further re- 
lief in said premises as might be agreeable to equity and 
good conscience; which said cross-bill asked for a rule upon 
said Samuel J. Walker to answer the same; that in order to 
be more specific as to the allegations and contents of said 
cross-bill and to the issues tendered thereby, your orator 
makes the same a part hereof, and refers to the same and 
elaims the Sale benefit a> if it were specifically herein sel 
out. 

And your orator further alleges that said Samuel J. 
Walker filed his answer to the cross-bill so filed by vour 
orator, filed in said Cause of Wilshire. lmpleaded, CLC... against 
the said International Bank, impleaded, etc., above referred 
to on May the 12th, 1877, in which he alleged in substance 
that he was not indebted to your orator, and denied the 
allegations of your orator’s cross-bill to that effeet, and 
alleged that it would so appear upon a full, fair and 
equitable accounting between them; and alleged that the 
indebtedness so set out in the cross-bill of your orator there- 
in, were made upon usurious considerations and at usurious 
rates, and that any usurious interest so paid by him to your 
orator, upon the various transactions between them, should 
be applied in satisfaction of all the notes or evidences of in- 
debtedness held by your orator against him, that said in- 
debtedness would be satisfied. And said Walker. further 
alleged in said answer that he was ready and willing to 
have an accounting between him and your orator under 
the order and direction of said court. That in order to be 
more specific as to the allegations and contents of said 
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case; that your orator filed its replication to the 
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filed by said Samuel J. Walker in that case; that said cas 
afterwards came on to be heard in said Cireuit Court upon 
the issues so tendered by said Walker to your orator, as 
* 3 | | . t ] } | s : r F 
aforesaid, and Uupen tne issues so tendered by your orator to 
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therein, that on the 6th dav of July, 1877, an interlocutory 
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directing him to take and state an account between your 
erator and said Samuel tS Walker: that said Master did 
I state an account between your orator 
and said Samuel J. Wi Iker, and found the amount due 
from said Walker LO Vour Orator upon the Various indebt 
edness set out in your orator’s cross-bill in said cause, wl 

report of said Master bore date January loth, 18 i 
filed in said Circuit Court on the 2nd dav of February, A 
D). 1878; that such proceedings were afterwards had in said 
cause; that on the 28th day of February, 1878, a final de 
cree was entered by said Circuit Court in said cause upon 
the respective issues so tendered, in which said decree the 
report of said master in chancery was affirmed, and said 
Samuel J. Walker was found by said court | 
be indebted unto. your orator, on January 15th, 1878, in the 
sum of one hundred and seventy-two thousand four hun- 
dred and seventy-four dollars. (172,474), which amount_re- 
mained due and unpaid at the date of the entering of said 
decree with interest; that said Circuit Court had jurisdiction 

l. 


I) said cause to 


of said cause of said Samuel Walker and of your orator 
and of the subject matter of said litigation; that said de- 
eree so entered in said cause is still in full force and effect, 
and has never in anv manner been reversed, set aside 
or annulled; that the issues. tendered and joined in said 
cause of George Wilshire, impleaded, etec., against the said 
International Bank, impleaded, etc., last above referred to, 
in which said final decree was so entered, are the same as 
those tendered in the cross-bill of your orator so filed in 
this cause, Feb’y 17, 1875, and that the relief prayed for in 
the brill of your orator in this cause is for the same matters 
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and to the same extent as was prayed for by your orator in 
the said cross-bill so filed by it in said suit of George Wil- 
shire, impleaded, ete., against the International Bank, im- 
pleaded, ete., above referred to. 

And your orator alleges that the amount so ascertained 
to be due unto your orator in the said case of Wilshire, im- 
pleaded, against International Bank, impleaded, etce., is the 
amount due your orator upon the notes set up in his origi- 
nal bill in this cause, and is the amount to which it is en- 
titled, with interest at the rate of six per cent. per annum, 
from January 15, 1878, and your orator is entitled to have 
said amount so declared by this court, to be theamount due 
to it, based upon the finding and decree in said former suit 
as heretofore alleged, in bar of any further accounting with 
reference to the amount due, and as fixing the amount so 
due to it. 

And your orator sets up said former cross-bill of said 
Walker, and the former cross-bill of your orator in said 
suit last referred to, and the answers thereto respectively, 
and the replications and the several proceedings in said 
former suit, and the final decree entered therein in bar of 
the present cross-bill so now being prosecuted by said Rob- 
ert K. Jenkins, assignee in bankruptcy of said Samuel J. 
Walker. 

And your orator further alleges that it hoped that in con- 
sequence of the said decree above set out, that the said 
Robert EK. Jenkins, assignee as aforesaid, would not have 
proceeded, and that the said Sainuel J. Walker would not 
have proceeded with the said cross-bill so filed against your 
orator In thiscause, but the said Robert E. Jenkins, assignee, 
as aforesaid, combining and confederating etc., with the said 
Samuel J. Walker, notwithstanding the final decree and 
adjudication above referred to, threatens and intends to 
proczed with his said cross-bill in this case and to bring the 
same on for hearing in due course, and the said Jenkins, 
assignee as aforesaid, pretends that there ‘is no such adjudi- 
cation in the said case of (;eorge Wilshire, impleaded, ete., 
against the International Bank, impleaded, etc., above 
referred to, was ever had as above set out. 

And your orator further charges that under the ci cum- 
stances aforesaid, it is unable to plead or to put the said 
former adjudication in-issue or to use the same as a plea in 
bar to the said cross-bill, so being prosecuted by said Robert 
E. Jenkins, assignee as aforesaid, and the said actings and 
pretenses are contrary to equity and good conscience and 
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consideration whereof, and for as much as your orator has 


ho re medy without the assistance of a court ni ges to the 
end therefore that the said former ne above set 
out may be established and declared by this honorable court 
a sufficient bar to any further proceedings by the said 
Robert E. Jenkins, assignee as aforesaid. under and by 
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virtue of : said Cc ross-bil] and ra | sufficient adj ] cation of the 
amount due unto your orator upon the BB nee of indebt- 
ness set out In 1 ts original bill, and that the said Robert E 
J nkins, rae as af yresaid, biay under the circumstances 
be forthwith dismissed with costs, and that your orator may 
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as aforesaid, commandit 1? 
of your orator, and to abide by 
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11m to answer this cross-bi 


(COUNTY OF COOK, | 
\. M. Pence, being duly sworn, deposes and says that he 
the attorney of said Internation: il Bank, that he has read 
the foregoing supplemental bill and knows the contents 
thereof, and that the same and the allegations therein con- 
tained are true. A. M. PENCE 
Subseribed and sworn to before hie this 26th Novembe r 
L883 
Ih. S. | BERNARD NEw, .Votary Publie. 


Suppl mental answer of Bank, filed Nov. 26, 1883, to cress- 
yall of NO) muel J Walker. 

Exceptions of assignee to this were sustained, and it is 
therefore not Ser It sets up same matters as the 
supplemental bill above abstracted does. 

Exceptions by ASSLYNEE to the “iswer of Bank. filed Nov. SU, 
L883. 

or that it sets up matters which have wholly occurred 
since the filing of said cross-bill in bar thereof, thus de- 
priving the complainant in cross-bill of an opportunity to 
traverse or deny the same, or set up matter in avoidance 
thereof. 
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Answer of Assiynee, filed Novy. 30, 1888, to supplemental 
bill of Int. Bank. 

That the statements as to the pleadings in this cause are 
probably true, but for greater csrtainty refers to the origi- 
nals on file. That the cause is still pending, and as to the 
statements touching the cause therein referred to, being 
general number 18,556, Wilshire et al. v. International 
Bank et al., in this court, and the contents of the pleadings 
he neither admits nor denies the same, and calls for the 
original papers and files. 

And this defendant further answering, says and insists, 
that George Wilshire and William Wilshire (said William 
then in life, since deceased,), on the day of March, A. 
D. 1874, filed their bill of compiaint in the Superior Court 
of said Cook County, on the chancery side thereof, against 
the said International Bank of Chicago, Samuel J. Walker, 
David Frey and George G. Rogers, and therein said David 
Frey having answered said_ bill, filed his cross-bill of com- 
plaint against George Wilshire, William Wilshire. The In- 
ternational Bank of Chicago, John G. Rogers, Alpheus C. 
Badger, Elmira C. Badger and Samuel J. Walker. 

That afterwards, in this court, the venue of said cause 
having been changed to this court, as hereinafter stated, the 
said William Wilshire having departed this life, Joseph W. 
Wilshire, William M. Wilshire, Francis M. Wilshire, Sarah 
Wilshire, Ella Pomeroy, Fanny Pomeroy, as his heirs, or as 
otherwise upon his death succeeding to his rights and es- 
tates involved in said suit, were by supplemental bill filed 
in this court, made parties to said suit. That afterwards, 
The International Bank of Chicago was complainant in a 
cross-bill filed by it in this court in said suit, against George 
Wilshire, Frances M.:-Wilshire, William M. Wilshire, Sarah 
Wilshire, Ella Pomeroy, Fannie Pomeroy, John H. Young, 
John G. Rogers, Sainuel J. Walker and David Frey, defend- 
ants; that on the 30th of November, A. D. 1875, a stipula- 
tion was filed in said cause in the Superior Court, under 
which the venue was changed and the cause transferred to 
the Circuit Court of said County, the papers in the cause, 
including said stipulation, being filed in this Court on the 
2ud day of December, A.D. 1875.. That a copy of said 
stipulation is hereto attached, made part of this answer, 
marked “ Exhibit A;” that the case was thereupon in this 
Court numbered General Number 18,556, and is known as 
such. 

That afterwards, and on the 9th day of December, A. D. 


alt 
So 


LS7oO, the said Walker filed his cross-bill] of complaint against 
David Frey; The International Bank of Chicago, John G. 
Rogers, George Wilshire, William Wilshire, Alpheus C 
Badger and Elvira C. Badger, defendants. 

That at the date of said stipulation, and for some time 
prior thereto, there were pending in the said Circuit Court 
in Chancery divers other causes, wherein the said Interna- 
tional Bank was complainant, and the subject-matters of 
which being connected with and growing out of its dealings 
with said Walker, and the said Walker was also a party, 
and which were known and designated as follows, viz.: 

General Number 16176, Norman Williams et al. v. F. A. 
Hoffman et al.; General Number 12962, Augustus Bauer v. 
Samuel J. Walker et al.; General Number 15157, The In- 
ternational Bank vy. Samuel J. Walker et al. (being the suit 
in Which this answer is filed); General Number 15549, 
Berthold Loewenthal v. William Ernst et al.; General Num- 
ber 15642, Berthold Loewenthal v. Cyrus H. McCormick et 
al.; General Number 15551, Isaac Fleishman v. Samuel J. 
Walker et al.: General Number 15979, The International 
Bank v. Benjamin V. Page et al.; General Number 15550, 
The International Bank v. John Brennock et al.; General 
Number 15575, The International Bank vy. William Wil- 
shire et al.: General Number 15815, Berthold Loewenthal 
v. Milford D. Buchanan et al. 

That it was deemed advisable by the parties to said suits 
to make, through their respective counsel, a stipulation, and 
thereon obtain an order of reference for the taking of testi- 
mony and the use of said testimony when taken in said 
causes, of which stipulation a copy is hereto attached and 
made a part of this answer, as “ Exhibit B,” was filed on 
the J4th day of May, 1877, and in this cause is mentioned 
and referred to as ‘ 12962,” The International Bank v.S8. J. 
Walker, the use of said number being an evident mistake 
on the face of the paper. 

That afterwards and in pursuance of said stipulation, on 
the 8th of November, A. D. 1875, an order was entered in 
this cause and all the other causes named in said stipula- 
tion, substantially as entered in this cause on that day, to 
which reference is had. 

That said stipulation (of which “ Exhibit B” is a copy) 
was filed on the 14th day of May, 1877, indorsed in the case 
of “International Bank v. Walker” is now and has been 
among the files of that case, and also had on it the follow- 
ing figures, which were intended to and did represent the 
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General Numbers of the causes in Court mentioned in it, 
to-witt: 16157,” “12062.” “16640” “15642.” “16551,” 
15979,” “16650,” ‘ 15576,” “15815,” “16176,” and the 
number “ 1533,” which was the term number of the case, 
at that time general number 18556. 

That on the 6th day of December, 1875, there was entered 
in said last mentioned cause, 18556, an order referring the 
cause to the same Master as the other causes above alluded 
to, and of which order a copy is herewith filed, made part 
of this answer, marked “ Exhibit C,” and the common order 
entered in the other cases is contained in “ Exhibit D,” en- 
tered the 8th November, 1875. 

That in pursuance of said stipulations and orders, the 
parties to said causes, eleven cases in all, proceeded before 
Walter Butler, Master in Chancery, to take testimony of 
witnesses and introduce documentary evidence. That in 
the proceedings before the master on said reference, the 
whole eleven cases, that is, those stated in the stipulation, 
“ Exhibit B,” and the case G. No. 18556, T. No. 1533, Wil- 
shire v. international Bank, were treated as one case, one 
report of the proceedings before the master was filed, and 
that was filed among the papers and files in G. No. 12962, 
Bauer v. Walker et al. That all of said causes came on for 
hearing and argument in May, 1877, together, before the 
Hon. E. S. Williams, then judge of this court, on the testi- 
mony so reported by the said master, and further testimony 
heard in cpen court; all of which testimony as taken, heard 
and used and the rulings touching thesame are set forth ina 
certificate signed by said judge the 30th day of Junie, A. D. 
1875, and filed in the said eause of Bauer v. Walker et al., 
Gen’! No. 12962, on the day of June, A. D. 1878. 

That under the said stipulations and orders of reference 
thereon made to said Butler, testimony was taken in the said 
cause No. 18556, Wilshire v. International Bank. The 
principal note claimed by said Frey in his cross-bill in 
said cause to be due from said Walker to him, was intro- 
duced in evidence before said master on that occasion as 
Exhibit No. 227; the collateral note of A. C. Badger, also 
therein mentioned, as Exhibit No. 228, and the trust deed 
accompanying and securing the same, also therein men- 
tioned, as Exhibit No. 229, and were by said master re- 

‘turned into court upon the face of his report as part thereof, 
though in fact by agreement of counse! the various exhibits, 
including the said then above named, were retained by 
them to put them in evidence respectively, to be produced 


So 


whenever required, said exhibits last named, 227, 228 and 
229, being produced before the master and put in evidence 
by the counsel for said bank and Frey 

That among the —_ and files of said cause No. 18556 
is, in the handwriting of A. M. Pence, Esq., one of the so- 
licitors for said bank and Frey, a paper writing in the 
words and figures following, to-wit: 


oW - shire 


Sock } 


The testimony in this case is in the larger boxes marked 
Bauer v. Walker. und the same was cae 1 in connection 
with 10 other cases and used in common. 


A. M. PENCE, 
Solicitor for Bank.’ 


That inspection of the reeords and proc seedings in the 
said cases mentioned in said stipulation, filed the 14th dav 
of May, A. D. 1877, and in cause G D No. 18556, will and 
does show that the orders made in this cause on the 12th 
day of January, A. D. 1876, for the production of books, and 
that of July 6th, 1877, referring the cause to the master to 
take and state an account, were made in said cause G No. 
18556, and in all the others the same draft of the order 
being used for each case, as will appear from the original 
drafts, copies of which as prepared by counsel and endorsed 
by the judge of the court, are herewith filed, made part 
hereof as Exhibits “ E” and “F.” 

That a stipulation filed in this cause on the 12th day of 
January, 1876, under the order of that date, was also filed 
in said cause, General Number 18556, and in all the cases 
mentioned in said stipulation filed May 14th, 1877, so that 
in fact-all of the said cases, including said case GD No. 
18556, were as to the testimony in them treated by all par- 
ties connected therewith as one cause, and the said written 
statement made by said Pence as one of the solicitors in said 
‘ause, was made by him and left among the papers in the 
‘ause to indicate that fact, and is true in point of fact. 

That some time in or about the 2a day of February, A. D. 
1878, the precise date this defendant can not now state, said 
-ause, General Number 18556, and the cause G. No. 12962, 
Augustus Bauer v. Samuel J. Walker et al. and G. No: 
15157, The International Bank v. Samuel J. Walker, 
et al., with six other of said causes, 2 e. 15549, 
15642, 15550, 15979, 15575, 15815, came — on 
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for hearing and were heard together, argued together, 
and considered by the Court as one cause on the same 
That prior thereto, the said master had, on a 
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evidence. 
notice of which a copy is hereto attached, made part hereof 
and marked Exhibit “‘G,” taken further testimony in the 
causes mentioned in said notice, which in its caption 
includes the three causes, General Numbers 12962, 15157 
and 18556. as in one Cause, making but one report of said 
testimony, which is filed in said cause as No. ———. ‘That 
the issues, the evidence and the rulings of the Court and its 
decree, so far forth as said International Bank on the one 
side thereof, and Samuel J. Walker on the other are con- 
cerned, are identically the same in each one of said causes. 
That though the decree in case number 18556 was entered 
on the 28th day of February, 1878, and those in Nos. 15197 
and 12962 not until the 25th April, 1878, the only difference 
is one of date of entry and not otherwise. ‘That the 
amount found due the bank from said Walker is identi- 
cally the same in each case, viz.: $172,474.00, upon a 
master’s report, computing the amount upon _ the 
same identical notes up to the same date, January 
l5th, 1878. That if the judgment’ orders” and 
decrees of the court were in any of said cases contrary to 
law and the equity of the parties, they were so in all. That 
in each of said eases Nos. 12962 and 15157, writs of error 
were on the 18th day of June, A. D. 1878, sued out of the 
Appellate of the First District to said Circuit Court by said 
Samuel J. Walker orin his name as plaintiff in error, and 
such proceedings were thereupon afterwards had; that at 
the Term thereof the decree in said cause No. 
15157 in favor of said bank was affirmed, and thereupon on 
—— day of a writ of error was sued out of the 
Supreme Court of the State of Illinois by orin the name of 
said Walker as plaintiffin error upon the judgment of 
said Appellate Court, and thereupon afterwards such _ pro- 
ceedings were had in the Supreme Court; that this defend- 
ant was substituted as plaintiff in error in place of said 
Walker, and said judgment of the Appellate Court and the 
decree of said Cireuit Court were on the —— day of 
, reversed for error therein, and 
said cause was remanded with directions to retake 
the account therein as between said Walker and 
said bank as by the opinion of said Court and 
its judgment reference being thereto had will more ful- 
ly appear. That the said cause in said Appellate Court on 
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the writ of error sued out in the Bauer case, No. 12962, was 
not pressed to an early decision, partly to get all parties in 


it before the Court, the 


‘re being over. one hundred persons 


defendants to the bill of eomplaint, and after they were all 


brought in, then to abide the result of the 
preme Court on the writ of error in the bank case, No. 1 
157, above mentioned, and was not decided 
day of re, LSS1, when the decree was reversed 
That, the interest 
bankrupt, S. J. Walker, in the property invo 
No. 18556, Wilshire v. The International Bank e 


Cause 


remanded. 


oft 
in the case 
al. was not 


of the estate 


the Su- 


- 


:)- 


the —— 


and 


the 


deemed of sufficient consequence to justify a writ of error 


to review t 
sued out at that time: 


ran decree and prevent a sale. and SO none Was 
the said writs above named were sued 


out and all the cases were through a tacit understanding so 
far as any action In them was concerned beyond selling the 
property specifically pledged and described in each decree 
allowed to stand without action until the Supreme Court 


should pass upon the said bank case No. 15157. 
state of the records in this court in said cases G Nos. 
12962, 15575. 


gular and anomalous fact of seven. 


That 


the 


Lo157, 


18979, 18556, 15549, 15815, presents the sin- 


ecrees in as many dif- 


ferent cases. each case and decree upon the same identical 
cause of action for identically the Same amount of money, 


viz.: $172, 


174.00, in favor of the said bank and against 


said Walker, in each one of which the same erroneous rul- 
ings had prevailed, whereby the true state of the account 
and what was justly due, if anything, from said Walker to 
the said bank was prevented froin being ascertained and 


inequitable and unjust decrees entered in each case. 


That 


owing to the tedious and protracted litigation in the cause 
pending in the Supreme Court as aforesaid, the time in 
which a writ of error could he sued out by the aSslPZlee 


In 


bankruptcy to review 5 of these cases Was allowed 


inadvertently to lapse, he being advised that he had five 


vears within 
good faith 


sued 


he 


which 


out a writ of error 


error, and 


in 


relying upon such advice, whereby, though 
in 


No. 


18556,and the Appellate Court upon consideration of errors 
assigned reversed said decrees in favor of said bank and 
directed the account to be taken over again, yet the Supreme 
Court of this State held this defendant barred of his writ of 
error by lapse of two years, the same being pleaded by said 


bank in bar thereof, and dismissed said writs. 


That the 


decree in this, the principal case, that of No. 15157, Inter- 
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national Bank vy. Walker et al., founded upon the same 
pleadings, the same issues, the same causes of action to 
which there was the same defense, the same rulings of the 
Court as to the taking of the account, excluding the same 
evidence, as in case No. 18556, Wilshire v. Bank et al., each 
case in those particulars being identical with the other, and 
each case being contrary to and denying the equities of 
said Walker, and unjust towards him, having upon the 
merits and because of the want of equity been reversed, it 
would be highly inequitable and unjust to allow the decree 
in the said Jast named case to be now pleaded in bar of the 
account betweeen the International Bank and the said 
Walker, touching the same identical matters that are and 
were involved in all of said cases as between said Walker 
and said bank, and he prays that the said decree in said 
case No. 18556 shall not be, as prayed for in said cross-bill 
by said bank, taken as a bar to the taking of said account 
upon just and equitable principles, as directed by the Su- 
preme Court and Appellate Court, but that the same shall 
so be taken as though said decree mentioned in said cross- 
bill had never been rendered, and this defendant prays 
leave to refer to the several records and other instruments 
in writing mentioned in this answer when produced for a 
more full and complete statement of the contents thereof 
respectively. 

And this defendant submits and insists that the said bank 
hath notin and by its supplemental bill made or stated 
such a case as doth or ought to entitle it to any relief in 
this Court, and upon this point he prays the judgment of 
the Court, and that it be dismissed with costs. 

“ kxhiint A” (part of answer of assignee). Title of cause 
in Wilshire v. International Bank in the Superior Court, 
stipulates that.a decree entered in that court in 1875 int at 
cause be set aside, Walker permitted to answer. That the 
cause be at once re-instated on the docket and trausferred 
to the Circuit Court of Cook county, and that the same be 
referred to W. Butler, Master, etc., and set down for hear- 
ing before Judge E. S. Williams at the same time with other 
cases in which said Walker and the International Bank 
and others are parties, on the—day of December, 1875, 
and that the bill of review heretofore filed in the Superior 
Court to review the record and decree in the above entitled 
cause be dismissed. 

(Indorsed, Filed Nov. 30, 1875. <A. F. Stevenson, Clerk 


(Sup’r Ct.) 
cuit Court). 
“ Mehibit BY’ 


STATE OF ILLINOTs, } 


County of Cook, . 
16176—Norman Williams et al. vy. A. 
15197—Augustus Bauer vy. Samuel J. Walker et al. 


12972—The International 


et al. 


15549—Berthold Loewenthal v. William Ernst 


15642 Loewenthal vy. 


et al. 


15551-—Isaac Fleishman v. Samuel J. Walker et 


15979—The International 


et al. 


15850—The Internationa! 


It is hereby stipulated by the parties to the above entitled 
elther of the above en- 
titled cases may be read and considered as evidence in any 
other of said cases so far as the same is applicable and not 
subject to legal objections, and that all legal objections ex- 
cept as to matters of form to such testimony may be inter- 
posed at any time hereafter before final decree; and further 
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Bank v. John Brennocek et : 
The International Bank y. William Wilshire et al. 
15815—Berthold Loewenthal y. Milford D. Buchanan etal. 
In Chancery. - 


that all said cases may be considered and he: 
not, however, intending to consolidate the same. 


KE. C. & W. C. LARNI 
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And further that the Master shall make but one report of 
the depositions taken, and make in each case a separate re- 
port as to his findings in that case. 

JEWETT & ADAMS, 
For S. Walker and others. 
W. T. BurGEss, for same. 
MonrROE, BisBEE & BALL, 
For parties for whom they appear. 
ROSENTHAL & PENCE, 
For [aternational Bank et al. 
B. D. MAGRUDER, 
For Wm. O. Thompson. 
H. Water, for himself. 
COOPER, GARNETT & PACKARD, 
For Perkins et al. 
J. C. & J. J. KNICKERBOCKER, 


For J. B. Waller. 
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GRANT & SWIFT, 
Sol’rs for C. F. Loomis. 
E. C. & W. C. LARNED, 
Sol’rs for R. M. Larned. 
BARKER, BuEL & BARKER, 
Att’ys for John Brennock. 
JOHN G. RoGERs. 
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(Indorsed) Circuit Court, International Bank v. Walker. 
Stipulation. Filed May 14, ’77. Jacob Gross, Cl’k. 15157, 
12962, 15549, 15642, 15557, 15979, 15550, 15575, 15815, 
16176, 1533. 

“ Exhibit C.” 

William Wilshire et al. 

18556 VS. 1533 Bill. 
The International Bank et al. 

On motion and by agreement of parties, it is ordered 
that said cause be, and it hereby is referred to Walter 
Butler, Esq., one of the Masters in Chancery of this Court 
to take proof of all the material allegations in the said bill 
contained and report the same to this court with all con- 
venient speed. 

“Exhibit D.” 

“On motion of Messrs. Jewett & Adams, solicitors for said 
defendant Samuel J. Walker, and by agreement of parties, 
it is ordered that said cause be and is hereby referred to 
Walter Butler, Esq., one of the Masters in Chancery of 


| 


this court, to take proof ofall the material allegations in the 
said bill contained, and report the same to this court with 
all convenient speed, with leave to either party to apply to 
the court for directions.” : 

“Brhibit EB’ 

The International Bank of Chicago ) 
VS. | \ 
Samuel J. Walker. 

“And now, this day, comes the said International Bank 
of Chicago, by Rosenthal «& Pence, its counsel, and moves 
the Court for direction, as authorized by a former order of 
this Court.as to whether it or its officers shall be ec ompelle ed 
to produce the books, papers and arise as called for in 
a subpoena duces lecum offered in evidei in suld cause, 
before the Master in Chancery of this court. and marked 
Exhibit 218 

“ And it appearing to the court that Berthold Loewen- 
thal, president oft said bank, who had been examined as a 
witness on behalf of said bank, upon cross-examination by 
the def fe ] dé ants rel fu Sf (] LO produce the same for the reason 
assl{ phone d by him 1 IT) the : following | ianguave: 

‘l refuse to produce them for the reason, that if pro- 
pane they would have a tendency to expose the Interna- 
‘tional Bank, as well as those claiming under the bank, in 
, these suits upon the notes of Samuel x 5 Walk: a sold and 
‘transferred by the said bank to them, to t enal |i 
‘of usury or forfeiture of the same, taken by them or con- 


i | 


‘tracted for with said Walker, and would hae the tendene\ 
‘to subject said a and said parties claiming under it to 
‘such penalty or forfeiture of usury, and would have a ten- 
dency to Bie evidence whereby the franchises and 
‘charter of said bank might be forfeited on account of such 


‘usury.’ 
“And it ap ae ig to the court from the record herein 
that said Samuel J. Walker and ~ r defendants are insist- 
ing upon the aaeieos of all interest taken or agreed to be 
taken by said Bank of said Samue J. Walker, in their deal- 
ings with each other by virtue of the statute of Illinois re- 
lating to the subject of usury, and are defending against the 
recovery of any interest by said bank, or its assignees, upon 
the promissory notes set out in the pleadings, as made by 
said Walker to it, and are seeking to have satisfied and 
declared paid said promissory notes by the application of 
all interest heretofore received by said bank from said Walk- 


cid emeanenn ott ae 


i 
: t 
: 
§ 
i 
& 
f 
i 
iq 
; 
: 
i 


he pte ae Wehbe aa other sp eyes aoa ong 


OEE ME Ae 


SUSIE NEW eae ae f : 
sider at rae Aa y etme en ser digniye < 
canine ie te grew ¥ 
“a we hams a nem 
Teas Ee Lg te ee ee - she, 
: Fis eee oe tae 
tere tain een hog Maran 2 3 


thin dtemeliiieneres Ce 
Pasar ies 
ee . — 


pfisitaiadueheadone ee 


92 


er upon the ground that the same was usurious and _ ille- 
gal, and contrary to the statute in-such case made and pro- 
vided. 

‘“ And said motion having been fully argued by Rosenthal 
& Pence, counsel for said bank and said Loewenthal, and 
by John N. Jewett, E. C. Larned and W. T. Burgess, coun- 
sel for said defendants, and the Court being now fully ad- 
vised in the premises, doth sustain the objection interposed 
by said Loewenthal to the production of the books, papers 
and vouchers as set forth and described in said subpoena 
duces tecum, unless the said Samuel J. Walker shall, by a 
stipulation duly signed and filed in this cause, waive the 
forfeiture of legal interest so that in taking the account in 
the cause Interest may be charged against the said Walker 
upon the loan or forbearance of money to him by said bank 
up to and at the legal rate therefor, notwithstanding any 
forfeiture thereof which he might otherwise be entitled to, 
and that none of the other parties to this suit shall have the 
benefit of said books and papers, etc., unless a like stipula- 
tion be signed and filed by them respectively. To which 
ruling of the Court the defendants by their counsel now 
here except. 

‘And said stipulation in pursuance of said order being now 
here filed by said Walker, it is ordered that the said Inter- 
national Bank produce before the Master, under the oath of 
its officers, the books, papers, vouchers and other written 
memoranda in its possession touching the business dealings 
or transactions had, done or transacted by or between it and 
said Waiker in obedience to the said subpoena, or as may 
be necessary to a full, accurate and complete statement of 
the accounts in the case before the Master.” 

(At the foot thereof the following memorandum:) 

The above order to be entered in the following cases: 

No. 15157—International Bank v. Walker et al. 

No. 12962—Bauer vy. Walker et al. 

No. 15649—Loewentha! v Ernst et al. 

No. 15550—International Bank v. Brennock et al. 

No. 15551—Fleishman vy. Walker et al. 

No. 15575—International Bank y. Wilshire et al. 

No. 15979—The Same v. Page et al. 

No. Loewenthal v. Buchanan et al. 

No. 18556—-Wilshi:e v. International Bank et al. 

No. 16176—Williams et al v. Hoffman et al. 

(McCormick not in.) 

Mr. Clerk let the foregoing order be entered in all the 


ee 


ee 
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foregoing cases, but if a. stipulation is not filed by Walker 
in each ease, then all that follows A to be omitted. 
A.M. PENCE, 
W.T. BURGEss. 


liidorsed. “ Enter Jan. 12, 1876, E. S. W.” 

Stipulation, filed 12th of January, 1876. 

[t is hereby (under and in pursuance of the order this day 
made in this cause, but not intending hereby to waive the 
exception taken to such order) stipulated by said Samuel J. 
Walker that the forfeiture of legal interest be, and the same 
is, hereby expressly waived, so that in taking the accounts in 
the cause, interest shall be charged against the said Walker 
upon the loan or forbearance of money to him, up to and at 
the legal rate therefor, notwithstanding any forfeiture which 
the said Walker might otherwise claim or be entitled to. But 
evidence obtained from books, etc., produced under said 
order shall not be used by the parties hereto in any other 
than the causes in which said bank and Walker are in- 
terested, and standing upon reference to the Master, W. 
Butler, Esq. 7 
SAMUEL J. WALKER. 


© Exhibit Fb.” 

Order ot July 6, 1877. 

“And now, this cause having: come on this day to be 
heard, and the Court having announced the principles gov- 
erning the same. 

‘‘ Now, therefore, before entering a final decree herein, the 
Court refers this cause to Walter Butler, one of the Masters 
in Chancery of this Court, for the sole purpose of ascer- 
taining the amount due upon each principal note, as the 
same may be ascertained from the evidence heretofore ad- 
duced herein, except the said principal note number 3082 
B, bearing date April 4th, 1874, being for the sum of eight 
thousand dollars, and he is hereby directed to compute such 
amount so due upon each principal note and each collateral 
note, with the exceptions hereinbefore stated. 

“And he is further directed to permit the said Samuel J. 
Walker to select the principal notes belonging to said bank, 
upon which to apply the fifteen thousand dollars ($15,000) 
paid to said bank by thecheck of Baird and Bradley, bear- 
ing date the — dav of , A. D. 1874. 

“And the said Samuel J. Walker having now elected in 
open Court to have said International Bank charged with 
the net proceeds of the sale of the premises, ordered by this 
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Court to be sold in a certain cause heretofore pending in 
this Court, wherein said International Bank was complain- 
ant and Frederick Haskell, John Barker, Samuel J. Walker 
and others were defendants, which said premises were pur- 
chased at such sale by said International Bank, the said 
Master is directed, after deducting all costs and expenses of 
foreclosure of said premises, to permit said bank by its 
officers to select the principal notes upon which to have 
said net proceeds applied. 

“And the said Master is further directed to take an ac- 
count of all moneys collected by said bank upon collaterals 
special to all the above mentioned principal notes, as the 
same appear froin the evidence now taken, and apply the 
same upon the principal notes for which they were special- 
ly pledged. 

“And said Master shall also take an account of all sums 
paid upon general collaterals held by said bank, as such 
payments appear from the evidence heretofore adduced 
herein, and apply the same upon the principal notes so 
held by said bank, as it may appear from the evidence 
already adduced that said bank has heretofore chosen to 
apply them, or, if said bank has not applied them, that said 
Master shall apply the same as said bank by its officers 
may before the Master elect to apply them; when partial 
payments have been made the Master shall follow the usual 
rule of computation. 

“Where payments have been made to said bank on gen- 
eral collaterals,the bank shall be charged at the rate of six 
per cent. per annum thereon. The Master shall compute 
interest upon said principal notes that bear interest from 
date at the rate such notes bear prior to maturity from the 
time to which interest has already been paid, and upon 
said principal notes that do not bear interest from date, at 
the rate of six per cent. per annum from the date to which 
interest was last paid, and upon all said collateral notes he 
shall compute interest according to their terms. 

“The said Master is further directed not to consider the 
question of usurious payments of interest upon any of said 
notes. 

“The Court further finds that at different times during 
the continuance of the dealings between Walker and the 
International Bank, accounts were presented to said Walk- 
er by the bank of amounts debited and credited to him upon 
the books of the bank, and that said accounts were re- 
tained by Walker without objection on his part, made either 
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to the a; paregete or the various items of said accounts, and up 
to the time of the commencement of this litigation no ob- 
jections had been made to the same, and that said accounts 
are not to be investigated by the Master as to such general 
items, but said Walker may be allowed to prove, if he can, 
that there have been items included fraudulently in said 
accounts, or that there are specific credits to which he is 
entitled in said accounts.” | 
“ Khxhibit G.” 


STATE OF ILLINOIS 


; Circuit Court of Cook County. 


Cook County, } [In Chancery 
Augustus Bauer 
VS. ; 
Samuel J. Walker, } 
International Bank 
VS. >Ss. 
Samuei J. Walker et al. 


j 
Berthold Loewenthal ) 


VS. SS. 
William Ernst et al. 
International Bank 
VS. >SS. 
Benjamin V. Page et al. } 
International Bank 
VS. Ss. 
John Brennock et al. } 
[International Bank 
VS. » ss 
William Wilshire et al. } 
Berthold Loewenthal 
VS. »SS. 
M. D. Buchanan et al. | 


William Wilshire 
VS, ~~ 
International Bank et ef : 
To Messrs. Monroe, Bisbee & Ball, J. N. Jewett, Williams & 
Thompson, P. McHugh, E. C. & W. C. Larned, W. 
T. Burgess and D. B. Magruder, solicitors in said 

causes: 

Please take notice that on Wednesday, the 26th day of 
September, 1877, at 10 o’clock A. M., we shall, before Walter 
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Butler, Esq., one of the Masters in Chancery of said court 
at his office, corner of Washington and Dearborn street, 
Chicago, Illinois, proceed with the statement of account in 
said cause and introduce whatever additional testimony we 
may deem necessary, at which time and place you may ap- 
pear, if you see fit. 
Dated September ?1, 1877. 
ROSENTHAL & PENCE, 
Sol’rs for International Bank and others. 
Service accepted, Sept. 22. 
WILLIAMs & THOMPsoN. 
Ki. C. LARNED. 
JOHN N. JEWETT. 
W. 'T. BurGEss. 


STATE OF ILLINOis, ) 
a> >t 

Cook County, } 

R. Homer Grant, being duly sworn, deposes and says that 
he served the above notice on P. McHugh this 22d day of 
September, 1877, by leaving a copy with a clerk in charge 
of his office; also served Monroe, Bisbee & Ball this 22d day 
of September, A. D. L877. by leaving a COpy of said notice 
with Clerk Ogden in charge of their office. 

R. HoMeR GRANT. 


Subseribed and sworn to, etc. 

Supplemental eross-bill of ASSLgNee filed Novy. 50. L855, by 
leave of court. | 

That bills and cross-bills had been.-filed in this cause on 
which the same is now pending. 

That on the 19th March, 1875, the said International 
Bank filed in the said Circuit Court its bill of complaint 
against John Brennock and others and said S. J. Walker, 
of which “ Exhibit H.” thereto annexedisacopy. That on 
31st December, 1875, said Walker filed his answer, of which 
a copy is annexed, “ Exhibit I.” That on 8th November, 
1875, an order was made referring the cause to Walter But- 
ler, one of the Masters, etc., to take proof of all the material 
allegations in said bill contained, and report the same 
to the court with all convenient speed, with leave to 
either party to apply to the court for  direetions. 
That on the 3d December, 1875, Walker filed his cross- 
bill in said cause, of which “ Exhibit K.” thereto attached 
isaeopy. That on the 12th January, 1876, an order was 


made anda stipulation filed, Be are set out in “ Exhibit 
L..” copies thereof. That on the 31st January, 18 


bank filed its answer to said a oF uae ‘Exhibit 
M.” therewith filed is a copy. That on the 7th July, 1877, 
an order was made by said court in said cause. of whic] 


s Exhil vit N.” is a Copy. That all of the principal! notes so 
called, on or touching which an account is prayed for in 
this cause, and set out in the original bill of complaint in 
this cause, were in issue and an account sought touch- 
ing the same upon and under the issues made in tl 

cause, commonly called the “ Brennock suit,’ were put it 
evidence in said cause as exhibits therein. and were consid- 
ered and passed upon by the court as part of the dealings 
and transactions between said Walker and said bank 
That afterwards and on the 24th April, 187! l af 
the decree by the bank in its supplemental bill filed in 
this cause November 26, 1883, set up as having beet 


< , 
rendered in the Wilshire v. Bank ease. No. 18556. 
Was 1 act rendered: such proceedings were H cd 


in the said Brennock suit, that 1t eame on _that day to be 
heard on oe Se Saye H iken as con- 
t by SOTNeC of the ie€ fenda haere ad U l 
answer of S.J. Walker (Exhibit sand af John Brennock 


} 
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n to such answers and upon 
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and upon replicatio n the cross 
bill of Walker (Exhibit K.,) and the answer of the ban|l 
thereto (Exhibit L and replication thereto and upon 
de posit ions filed in said cause, upon the report of Butler, 


Master, and exceptions Une revo and upon evidence heard 1} 

lL, mr 1] Va os ] cia sor : 

pen court, and the court being fully advised therein, found, 
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ordered, adjudged ube gta. roti gmite was on that dav. 
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24th Apru, 1579, due said banks from Walker the sum 
of $10,000 for the payment of $8,532, of which the lands 
and premises described in the | of complaint in that case 
stood charged and were liable to besold to pay the same, 


: ~ 4 ‘3% nae, +) ’ y* o> oe 
and that unless said sum of $8,552 were paid within 
; . vo, Serre Pe 
twenty days from that date, a sale of said lands 
~~ . P 
- ne “WY 4 ea ‘ . } ahar ho ? ] | 
and premises were b\ Sald decree qairected LO pe 


made to patisly the sane, interest and costs, and 
if any § urplus arose from said sale beyond that amount 
it was ordered that it should be broug 

court to abide the order of the court, referring to the record 
for a more full statement of said decree. That said decree 
remains in full force, not reversed or set aside, and that 
afterwards, on or about the 30th April, 1879, without any 
sale of said premises therein described, which are other ¢ 
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different than the land and premises involved in this suit, 
the said sum of $8,532 with interest, was on the faith of said 
decree paid to and inewed by said bank. 

By means of which said several premises the sum of 
$1,468, _. interest thereon from the 20th April, 1879, to the 
present, is the sum of money and no more due from said 
Walker, or from his assignee in pene, Hi y, to said bank 
upon the matters of account between them, inc ‘luding all the 
principal notes involved in this suit and in Issue under the 
original bill and cross-bill of Walker in this cause, which 
amount the complainant is ready and willing to pay said 
bank on the surrender by it of all securities received 
by it from said Walker. That said Cireuit Court 
had jurisdiction in said SBrennock = suit of — said 
Walker and of the gy sane aged as his assignee in bank- 
ruptcy, and of the said bank, and of the subject matter of 
said litigation. That said ue so entered in said cause is 
still in full force and effect, and not reversed, set aside or 
annulled. That the issues tendered and joined in said 
Brennock suit in which said decree was rendered as afore- 
said are the same as those tendered in the cross-bill in this 
cause, filed by said Walker and now being prosecuted by this 
complainant, as his assignee in bankruptcy, and that said 
cross-bill of Walker in this cause is for the same matter and to 
the same extentas wascharged and prayed for by said Walker 
in thecross-bill so filed by him in said Bre sunock suit. Com- 
plainant sets up the bill ofthe bank and the cross-bill of Waiker 
in said Brennock suit, and the answers thereto respectively, 
and the replications, and the several proceedings in said 
former suit, and the final decree rendered and entered 
therein in bar of the present bill and supplemental bill, 
now being prosecuted by said bank. 

That during the pendency of said suit, on the 26th April 
1878, Walker was adjudicated bankr upt, Jenkins appointed 
assignee, and received his deed as such July 31, 1878. 

That the adjudication in the said Brennock suit being of 
a later date than the adjudication in the suit of Wilshire 
et al., complainants against the International Bank and 
other defendants, No. 18,556, set up and relied upon in the 
supplemental bill of said bs ink, filedin this cause November 
26, 1883, and upon the same matters and things that are 
involved in that suit, settles and determines the rights of 
the parties upon and touching those matters and things as in 
said Brennock suit is found and determined, and said de- 
cree so set up in said supplemental bill of said bank is not 
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conclusive upon the parties thereto, and no longer (if it ever 
did) operates as such bar as is pretended and claimed by 
said supplemental bill, if the same was or is any bar at all 
under the circumstances set out in the answer of your 
orator thereto. 

That your orator under the circumstances « 
is unable to plead or put the said adjudication insaid Bren- 
nock suit in issue or to use the same as a plea or matter in 
bar to the said bill and supplemental bill of said Interna- 
tional Bank so being prosecuted by it against him in this 
suit, or otherwise obtain any relief thereon or by virtue 
thereof. 

Prayer. Answer without oath, that the said former ad- 
judication in the said Brennock suit above set out may be 
established and declared by this honorable Court a suffi- 
cient bar to any further proceedings by the said bank, un- 
der or by virtue of its said supplementai bill, and that the 
saine be dismissed with costs, and that the amount found 
due in said decree in said Brennock suit may be declared 
to be the amount due from said Walker to said Bank, upon 
the principal notes set out in the bill of complaint in this 
cause, and for general relief and an order on defendants to 
answer, etc. 

Exhibit 1. Baill of complaint in the Brennock suit set out 
as part of certificate of evidence. 3 

Exhiiit I. Answer of 8. J. Walker to bill of complaint in 
Brennock suit set out as part of certificate of evidence. 

Eaehiiit K. Cross-bill of Samuel J. Walker in Brennock 
suit, set out as part of certificate of evidence. 

Eehibit L. Order of January 12,1876 in Brennock suit, 
set out as part of certificate of evidence. Stipulation of 
January 12, 1876,in Brennock suit, set out as part of certifi- 
cate of evidence. 

Exhibit M. Answer of International Bank to cross-bill 
of Samuel J. Walker in Brennock suit, set out in certificate 
of evidence. 

Exhibit N. Decretal order of July 6, 1877, in Brennock 
suit, set out in certificate of evidence. 

Answer of International Bank, filed 3d December, 1882, to 
the supplemental hill of Assignee, filed November SU. THES. 

Refers to pleadings in the cause in International Bank 
v. et al., No. 15550 Brennock for their contents, and makes 
them part of its answer. 

Admits order of November 8, 1875, substantially as set out. 
Also the order and stipulation of January 12, 1876, and the 
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order of July 7, 1877, but for greater certainty refers to 
record. : 

Denies that all the principal notes on or touching which 
an account is prayed for in this case, set out in its bill there- 
in were in issue and an account sought touching the same 
upon and under the issues made in said Brennock suit 
Genl. No. 15550. 

Admits final decree of 24th April, 1879. Denies that it 
is truly set out in the bill, and sets out a copy of it, but re- 
fers to the record for greater certainty. 

That on the — day of January, 1872 after the record of 
the trust deed to Rogers set out in the bill in the Brennock 
suit, conveyed the premises to Brennock for a valuable con- 
sideration and thereafter, in January ‘ 2, bY mesne Con- 
veyances the said premises became vested in said John 
Brennock. That under the interlocutory order of July 6, 
1877, S. J. Walker made application of a portion of 
$15,000 to the satisfaction of the principal note set out 
in the billin that eause. That after the satisfaction of said 
note this defendant had a right to said seeurity so de- 
scribed in said bill in satisfaction of whatever indebted- 
ness had been created prior to the conveyance of said 
premises by said Walker. That said decree is not truly 
set out in said supplementary bill. That the said de- 
eree does not pretend to ascertain the actual amount 
due to this defendant from 8S. J. Walker or his said 
assignee, but simply finds that at that time an amount 
of money exceeding $10,000 was due to it, and that of the 
same identical indebtedness which was due to it when 
said collateral security was pledged to it and that of the 
same identical indebtedness which was due to it when said 
collateral security was pleged to it on September 26, 1870, 
the sum of $8,532, still continue to exist and remain unpaid, 
and it does not pretend to ascertain the actual amount so 
due to it from said Walker, or. his said assignee when 
the -final decree was entered in the Brennock case. But 
this defendant alleges that by said final decree the Master’s 
report of the amount actually due to it was confirmed by the 
court, which amount by the report filed in that cause was on 
15th January, 1878, $172,474, which was also found and 
ascertained to be the amount due this defendant from S. J. 
Walker by the final decree in the Wilshire case, No.18556. 
And defendant makes decree in Brennock case a part of its 
answer. And hence this defendant alleges that instead of 
said decree and proceedings in suid Brennock case being 
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different or other, the same corresponds, so far as it was 
necessary for the purposes of that case with the final decree 
in the Wilshire case. That by confirmation of said Master’s 
reportin said Brennock case, the actual amount due unto this 
defendant, as ascertained by said Master, became the actual 
amount found due by this court, which confirmed and ap- 
proved of the said Master’s report. That in the Brennock 
case it became necessary to ascertain the amount which was 
due the defendant at the time when said collateral security 
was first pledged to it, or when the parties under whom 
Brennock claims first acquired title in said premises, and 
hence the court in its first decree in said Brennock 
case, did so find the amount due it on September 26, 1870, 
and which identical indebtedness exis ting at that time still 
remained unp aid to it, which amount was fixed by the court at 
€8 532, admits that the final decree in Brennock case was 
entered April 24, 1879, and remains unreversed, and that 
the indebtedness so secured by said collateral, and found by 
that decree with interest, was paid defendant, but was so 
paid by John Brennock, and not by Walker or his assignee. 
Denies that $1,468 and interest from April 29, 1879, is all 
that is due it from Walker or his assignee, but alleges that 
$172,474 with interest from January 15, 1878, as found and 
ascertained by the decree in the Wilshire case; and denies 
that the assignee is entitled to the surrender of the securities 
received by it from 8S. J. Walker. Alleges that any judg- 
ment or a between it and S. J. Walker, accrueing 
subsequent to 26th April, 1878, can not be claimied as a 
judgment or estoppel in favor of or against th eassignee. 
That deeree in no manner binds the assignee, as he was not 
made a party, and it was obtained after Walker filed his 
petition in bankruptcy. The decree in the _ Bren- 
nock case is not binding, either on the assignee 
nor in favor of the assignee against this de fend- 
ant. Denies. that the issues tendered and found in 
the Brennock case, are the same as those tendered by 
the cross-bill of Walker or by any of the pleadings in this 


cause; but admits that the issues tended by the cross-bill of 


said Walker in said Brennock cause, are the same as the 
issues tended by the cross-bill of said Walker now being 
prosecuted by said Jenkins in this cause, and alleges that 
the cross-bill of Walker being dismissed in that cause for 
want of equity, he said W alker, can no Jonger prosecute his 
cross-bill in this case for an accounting, and hence. the 
supplemental bill so filed by said Jenkins in this cause 
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shows a complete bar against said Jenkins for any further 
account in this cause against this defendant. But defend- 
ant denies that the pleadings, record and proceedings In 
said Brennock cause is any bar to the present bill so now 
being prosecuted by it in this cause. Admits bankruptcy 
of Walker and appointment of his assignee as charged. 

Order setting out stipulation to dismiss as to part of ball of 
complaint in this cause, entered January 9, 1884. 

The order recites a stipulation made by the parties that 
PS. J. 


oe 


the original bill, and amendments, and cross-bill o 
Walker, and supplement thereto, and the other pleadings 
relating to the following property be dismissed as to, Firs¢, 
two notes, (exhibits 107 and 103) H. H. Walker, dated Aug. 
16, 1871, to his own order and by him indorsed for $13,500, 
at 18 = 24 months secured by trust deed (Exhibit 109) 
from 8S. J. Walker and wife to Rogers, py A. lots 17 to 
25, block 6, Sutton’s addition to Chicago and othe : property 

Second, three notes of F. A. Riddle, date Feb. 15, 1871, to 
S. J. Walker by him indorsed for $5,200 each, at a 2 and: 
years after date, secured by trust deed from Riddle to “ad 
‘onveying certain lands in Cook County, the three notes 
being ex wiibite 110, 111 and 112, in the cause, and the trust 
de ed exhibit 115 

Third, one note made by Mary C. and 8. D. Baldwin, 
date June 1, 1871, for $2,000 at 5 years to S. J. Walker and 
by him indorsed se scan by trust deed to John G. Rogers 
en land in Cook County being exhibits 183 and 184 in the 
cause; this eauaeal” made in pursuance of another 
stipulation of parties (not filed). | 

Order of January l?, [SS 4, of dismissal as to part of supple . 
mental bill filed 1887. 

Aud now comes the said Robert EK. Jenkins, assignee, so 
yy his solicitor, W. T. Burgess, and dismisses the supple- 
mental cross-bill of complaint filed in this cause the—— 
day of——A. D. 1881, as to all of the items of sales made by 
the master under the decree in the cause therein specified 
except the one described as follows, viz.: 

‘Twenty-first, also a certain other promissory note, (de- 
scribing one of the $12,500 notes dated May 20, 1873,) “ also a 
certain other promissory note (describing ano ‘her of the 
$12,500 notes dated May 20, 1873), to secure which said two 
last mentioned notes and two others of same description 
held by Kohn Brothers, he, the said Samuel J. Walker and 
Amanda M. his wife, executed their certain trust deed of 
even date with said notes, thereby conveying unto John G. 
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Rogers, in trust for that purpose, Blocks 84 and 85, and the 
north half of blocks 91 and 92 in the Town of Canalport, 
being in section 30 T. 39, N. R. 14 E, in Cook County, Uh- 
nois, Which said trust deed was duly executed and acknowl- 
edged and filed for record May 21, 1873, and record book 
161, page 586; such dismissal is hereby made without prej- 
udice.” 

Replication of assignee to answer of International Bank to 
his supplemental cross-bill filed January 14, 1884. 

Order, January 21, 1884, leave to assignee to amend 
answer to supplementa! bill of Bank 

Amendments fo answer. filed January 21. LSd4. 

“On page 14 at the end of 2nd line from bottom of page 
insert as follows, viz: 

Ist. And this defendant further answering says that all 
of the indebtedness held or claimed by the said bank to be 
due it from said Samuel J. Walker was in fact claimed and 
set out in said original bill of complaint in this cause No. 
15157, and to that indebtedness the said Walker by his 
answer to said original bill and his cross-bill in his cause 
sets up the defences that he had to the said alleged indebted- 
ness, denying that he owed the said bank anything and that 
this suit is, and in fact was and always had been the princi- 
pal suit as between them touching said claimed indebtedness 
and the defences thereto; and that all of the bills and cross- 
bills hereinafter alluded to as filed by said bank were in fact 
filed after the bill in this cause 15157 was filed. 

2nd. That in the said suit No. 12962, Bauer v. Walker 
et al, it was claimed by said bank in its cross-bill filed the 
twelfth “day of April, 1876, in said cause, that if any 
surplus should remain after the satisfaction of the principal 
notes therein set out, some of which had been by it assigned 
to other parties to said suit and others still held by itself, 
by the sale of the property under the collateral notes and 
trust deeds specially pledged for their security and de- 
scribed in such trust deeds, cited, under, the “ blanket 
agreements,” so-called, in the bill in this suit and in its said 
cross-bill set out and referred to, belonging to it to satisfy 
whatever said Walker owed to it, and touching the same, 
did, in its said cross-bill aver, “That by virtue of said 
agreement of July 7, 1869, your orator is entitled to have 
the collateral securities pledged by said Samuel J. Walker 
with your orator applied toward the payment of the entire 
indebtedness which then existed or hasbeen since created and 
evidenced by the notes of said Samuel J. Walker or H. H. 
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Walker after the payment or extinguishment or other dis- 
charge of the principal indebtedness for which said collateral 
notes was specially pledged as aforesaid,” and further “ That 
said Samuel J. Walker is now indebted unto your orator In 
a large sum of IOney evidenced by various promissory 
notes described as follows,” setting out the same identical 
notes and evidences of indebtedness that are set out in the 
original bill in this cause No. 15157, and further “That 
your orator is entitled under his said agreement or agree- 
ments so set out or referred to in this cross-bill to all the col- 
lateral notes herein set out or referred to in said original bill of 
said Bauer or said cross-bill of said Leopold Miller et a/, and 
he is entitled to have the same or the proceeds thereof 
applied to the payment of the general indebtedness of the 


said Samuel J. Walker unto your orator, or he is entitled to 


so much of said collateral securities as shall remain upon 
the same ceasing to bea security for the principal note or 
notes for which they were specially pledged,” and praying 

that a decree may be entered by this honorable court, 
ordering the: said premises described in the trust deeds, 
securing the collateral notes referred to in this cross-bill to 
be sold and the proceeds applied in the satisfaction of the 
indebtedness of the various parties hoiding the principal 
notes of said Samuel J. Walker as heretofore shown and 
after the satisfaction or. extinguishment of said principal 
indebtedness, or if said collateral notes shall cease to be a 
security for the same, that what shall remain as the proceeds 
thereof shall be applied tothe payment and extinguishment 
of the indebtedness due unto your orator froin said Samuel 
J. Walker. : 

That the purposes and object of said cross-billin said suit 
No. 12962 were merely to show the right of said bank to 
obtain such surplus,and beyond said cross-bill in said suit 
No. 12962, and any decree that might be or was rendered 
therein, were and are under all the circumstanees herein 
set out merely incidental to the principal suit No. 15157, 
and not an independent suit and decree to be enforeed with- 
out regard to the result of said suit No. 15157. 

3d. That in the said suit No. 15549 Loewenthal v. Ernst 
et al, it was claimed by said bank in its cross-bill filed in 
said cause April 12, 1876, that what if any surplus should 
remain after the satisfaction and of a certain principal note 
therein set out, made to it by said S. J. Walker and by it 
assigned to said Loewenthal by the sale of the property 
under the collateral note and described in the trust, and 
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specially pledged for its security did under the blanket 
agreements so called, in this suit and in its said cross-bill, 
set out, belong to it to satisfy whatever said Walker owed 
it, and touching the same did in said cross-bill aver “that 
your orator retained said collateral note so secured by 
the trust deed as aforesaid to be held by it first as security 
for the note so sold and delivered unto said Loewenthal, 
and second after the same would cease to be security for 
said principal note that the proceeds or the balance thereof, 
should be applhed upon the indebtedness due to your orator 
from the said Samuel J. Walker,” and further that “at the 
time said collateral note of $20,000 was originally pledged 
to your orator, said Samuel J. Walker was largely indebted 
unto vour orator upon promissory notes, and that said 
Samuel J. Walker has also since that time become largely 
indebted unto your orator upon various and divers prom- 
issory notes of his as here-in-after set out, and that your 
orator is entitled to the benefit of the security to the 
said note of twenty thousand dollars to be applied upon 
the general indebtedness of said Walker unto your orator 
represented by the promissory notes hereinafter de- 
scribed. That said Samuel J Walker for a valuable consid- 
eration became indebted to your orator upon the prom- 
issory notes above referred to and hereafter set out at 
the time they respectively bear date ana for the amount 
therein specified, viz., and then sets out the same identical 
notes and indebtedness that are set out in the original bill 
of complaint in this cause No. 15157—and praying that 
the court would decree “all the premises in said trust 
deed described as above set out to be sold, and the pro- 
ceeds then applied toward the payment and satisfaction of 
said indebtedness so reduced by said note of fifteen thousand 
dollars, and also for the satisfaction of the indebtedness so 
due unto vour orator from said Walker not exceeding the 
amount due upon said collateral note of $20,000 as afore- 
said, and if any surplus remains” it be applied according to 
the principles of equity. 

That the purposes and object of said cross-bill in said suit 
No. 15548 were merely to show the right of the bank to ob- 
tain the surplus after satisfying the principal note held by 
said Loewenthal and beyond that said cross-bill and any 
decree that might be or was rendered therei::, was and is 
under all the circumstances set out herein merely incidental 
to this said principal suit No. 15167 and not an independ- 
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ent snit and decree to be enforced without regard to the re- 
sult of said suit. 
4th. That in the said suit, No. 15979, The International 
Bank vs. Benjamin V. Page et al., it was claimed by said 
bank in its bill filed in said cause, April 26, A. D. 1875, that 
what, if any, surplus should remain after the nan wage of 
aie principal notes therein set out made to it, by said 
J. Walker by the sale of the property under the ‘oll ateral 
aes and described in the trust deeds specially pledged for 
their security, did under the blanket inven. so called 
in the bill in this suit, and in its bill in said suit, No. 15979 
set out, belong to it to satisfy whatever said Walker owed 
it, and touching the same did in its said bill, in case No. 
15979, Bank vs. Page et al. aforesaid, aver: ‘“ That said 
Samuel J. Walker is largely indebted unto your orator upon 
other evidences of indebtedness besides those of the three 
promissory notes hereinbefore set out, and the amount of 
such indebtedness due to it by said Samuel J. Walker over 
and above the amount so due upon said three promissory 
notes first above set out, is far in excess of the amount due 
upon said note of $15,000, so secured by said trust deed to 
John G. Rogers as hereinbefore set out; and that your orator 
is'entitled to have the whole amount of said collateral secur- 
ity, or the proceeds thereof, applied toward the payment of 
the indebtedness generally of said Samuel J. Walker under 
and by virtue of the contracts aforesaid; that said $15,000 
note and trust deed securing the same were pledged unto 
your orator originally on or about the 15th day of May, 1871, 
and that the amount of the identical indebtedness ‘of said 
Samuel J. Walker unto your orator, existing at the time of 
the pledge of said collateral security as aforesaid, in May, 
1871, still continues to exist to an extent over and above 
the amount due upon said collateral note of $15,000 afore- 
said.” 
That the purposes and object of said bill in said suit, No. 
15979, were merely to show the right of the bank after sat- 
isfying the suid three principal notes therein, and in the 
bill in said suit, No. 15197, set out to obtain the surplus, if 
any, aforesaid, and beyond that said bill in said suit. No. 
15979, and any decree that might be or was rendered in it, 
was and is under all the circumstances set out herein, merely 
incidental to the said principal suit, No. 15197, and not an 
independent suit and decree to be enforeed without regard 
to the result of said suit. 
5th. That in the said suit, No. 15550, The International 
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Bank v. John Brennock et al., it was claimed by said bank in 
its bill filed in said cause that what, if any, surplus should 
remain after the satisfaction of certain principal notes 
therein set out, made to it by said Walker by the sale of the 
property under the collateral notes and described in the 
trust deeds specially pledged for their security, did under 
the blanket agreements, so called, in the billin this suit and 
in its bill in said suit, No. 15550 set out, belong to it to sat- 
isfy whatever said W alker owed it, and touching the same, 
did in its said bill in case No. 15550 aver: “ That said note 
and also said trust deed were held asa general pledge or 
collateral by your orator to secure whatever indebtedness 
was then due or might thereafter become due from said 
Samuel J. Walker unto your orator, in accordance with the 


agreement of which the following isa copy ; ’ setting out 
said blanket agreements, and also averring: “That at the 


time when said promissory note of $10,000, (the collateral 
note meaning) was so pledged unto your orator, he, the 
said Samuel J. Walker was largely indebted unto your orator 
in an amount far exceeding the amount of said promis- 
sory note of $10,000, and that the same indebtedness of said 
Samuel J. Walker as it then existed, continues to exist and 
reinains unpaid to a much larger amount than the amount 
now due upon said collateral note of $10,000.” And also 
averring that your orator is entitled to have said premises 
foreclosed and sold, and the proceeds resulting therefrom ap- 
plied upon the indebtedness due unto your orator fr om said 
Samuel J. Walker,” and praying, “ that a decree may be en- 
tered by this court ordering the premises above described be 
sold and the proceeds tow ards the payment of the andebtedness 
of said Samuel J. Walker unto your orator. 

That the purposes and object of said bill in said suit No. 
15550 were after satisfying the said principal note therein 
and in the bill in said suit No. 15157 set out to show the 
right of the bank to obtain the surplus, if any, aforesaid, 
and beyond that said bill in said suit No. 15550, and any 
decree that might be or was rendered in it, was and is un- 
der all the circumstances herein set out merely incidental 
to the said principal suit No. 15157, and not an independ- 
ent suit and decree to be enforced without regard to the re- 
sult of said suit. 

6th. That in the said suit No. 15575, The International 
Bank vs. William Wilshire et al., it was claimed by said bank 
in its bill filed March 22, 1875, in said cause that what, if any, 
surplus should remain after the satisfaction of a certain 
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principal note therein set out, made to it by said Walker 
bv the sale of the property ‘nuder the collateral note and 
described in the trust deed specially pledged for its secu- 
rity, did under the blanket agreements, so called in the 
bill in this suit and in its bill in said suit No. 15575 set out, 
belong to it to satisfy whatever Walker owed to, and touch- 
Ing the same did in its said bill in said suit No. 15575, aver: 

‘That since said Badger note (the collateral note above 
alluded to) was originally pledged unto your orator as 
hereinbefore set out, the same has continued and remained 
as a collateral to secure the payment of all said Walker’s 
indebtedness unto it. That an amount of the identical 
indebtedness due unto your orator from said Walker on 
the 5th day of January, A. D.1871, much greater in amount 
than the principal and interest of said Badger note, and 
not including the tndebtedness so evidenced by saia note 
first above set out, still remains due and payable unto your 
yrator, for the security of which and for the security of all 
indebtedness of said Walker unto your orator since con- 
tracted, the said Badger note and trust deed remains and is 
a security unto your orator; that your orator is entitled to 
have said collaterals or the proceeds thereof applied to the 
payment of the indebtedness of said Samuel J. Walker 
unto your orator, generally after the said collateral note and 
trust deed shall cease to be a security for the said principal 
note first above set out,” and praving for “the sale of the 
premises above described and the application of the proceeds 
the ‘reof to the satisfaction of said notes and the indebted- 
ness due unto your orator:” 

That the purposes and object of said bill in said suit No. 
15575 were after satisfying the said principal note therein 
and in the bill in said suit Ne. 15157, set out te show the 
right of the bank to obtain the surplus, if any, aforesaid, and 
be yond that, said bill in said suit No. 15575, and any decree 
that might be or was rendered in it, were and are under ull 
the circumstances herein set out, merely incidental to said 
principal suit No. 15157, and not an independent suit and 
decree to be enforced without re gard to the result of said 

u't. 

7th. That in the said suit No. 15815, Berthold Loe- 
wenthal v. Milford D. Buchanan et al it was claimed by said 
bank in its cross-bill filed April 12, 1876, in said cause that 
what if any surplus should remain after the satisfaction of 
certain principal notes therein set out made to it by said 8. 
J. Walker, and by it transferred and sold to said Loewenthal 
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by the sale of the property under the collateral notes and 
described in the trust deed specially pledged for its security 
did under the blanket agreements so called in the bill in 
this cause and in its cross bill 1n said suit No. 15815 set out 
belong to it to satisfy whatever said Walker owed it and 
touching the same did in said eross-bill in said case No. 
15815 aver. ‘“ That under and by virtue of said contract, 
(meaning the blanket agreement aforesaid of July 7, A. D. 
1869 therein set out) said two collateral notes above set out 
became a general collateral for any aud all notes, held or 
to be held at any time by vour orator executed by the 
said Samuel J. Walker or the said Henry H. Walker. That 
said Samuel J. Walker at the time said collateral 
notes were originally pledged to your orator, was 
largely indebted unto it upon promissory notes to 
(of) the said Samuel J. Walker and that said Samuel J. 
Walker has since that time, become largely indebted unto 
your orator upon various and divers promissory notes of the 
said Samuel J. Walker as hereinafter set out, which are 
all due and unpaid, and that your orator is entitled to the 
benefit of the security of the said two collateral notes, and 
to have the same applied to the genera! indebtedness of the 
said Walker unto your orator, as represented and evidenced 
by said promissory notes hereinafter to be described. That 
said Samuel J. Walker became indebted unto your orator 
for a valuable consideration upon the promissory notes, 
hereinafter set out, at the time they respectively bear date 
and for the amounts therein specifically enumerated” and 
then said cross-bill sets out the same identical notes which 
are set out in the said principal suit No. 15157 and then 
avers “that your orator is entitled to said collateral secu- 
rity as hereinbefore set out and is entitled to have the same 
applied to the indebtedness of the said Samuel J. Walker 
unto your orator, or unto so much thereof as shall remain 
upon the same ceasing to be security for the principal note, 
as herein set out, which is now owned and held by the 
said Berthold Loewenthal” and prays that “a decree may 
be entered by this honorable court ordering said premises 
to be sold and the proceeds thereof to be applied to the 
satisfaction of the indebtedness to your orator and to the 
extinguishment of the collateral notes so secured by said 
trust and as aforesaid.” 

That the purposes and object of said cross-bill im said suit 
No. 15815 were after satisfying the said principal note there- 
in set out as transferred to said Loewenthal to show the 
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right of the bank to obtain the surplus if any aforesaid and 
beyond that said cross-bill in said suit No. 15815, and any 
decree that might be rendered in it were and are under 
all the circumstances herein set out merely incidental to 
said principal suit No. 15157 and not an independent 
suit and decree to be enforced without regard to the re- 
sult of said suit. : 

That in the said suit No. 18556. William Wilshire e¢ al 
v. The International Bank e¢ al, it was claimed by said 
bank in its cross-bill filed April 12, 1876, in said cause that 
what if any surplus should remain after the satisfaction of 
a certain principal note therein set out made to it by said 
S. J. Walker and by it assigned to David Frey, one of the 
parties to said suit by the sale of the property under the 
collateral notes and trust deeds, and described in the said 
trust deed specially pledged for its security did under the 
blanket agreements so called in the bill in this cause and 
in its cross-bill in said cause No. 18556 set out belong to it, 
to satisfy whatever said Walker owed it and touching the 
same did in its said cross-bill therein aver: 

“That notwithstanding the selling and delivery of said note 
of $5,000 unto said David Frey, your orator nevertheless, 
by virtue of the agreement aforesaid, became entitled to the 
benefit of said security for the payment of the indebtedness 
of the said Samuel J. Walker unto it after the payment and 
extinguishment of said nutes so sold Frey or after said col- 
laterals should cease to be a security for the same. That 
said Samuel J. Walker, at the time said collateral note and 


trust deed was so originally pledged with your orator, was 


largely indebted unto your orator on said promissory notes of 
the said Samuel J. Walker, which indebtedness still contin- 
ues to exist In a large amount,as hereinafter will be shown. 
That said Walker has, also since that time become largely 
indebted unto your orator, upon various and divers prom- 
issory notes as hereinafter set out, and your orator is 
entitled to the benefit of the security of the said collateral 
note of $6,666.66, to be applied upon the general i:ndebted- 
ness of said Walker unto your orator, as represented by the 
promissory notes hereinafter to be described. : 

That said Samuel J. Walker, for a valuable consideration 
became indebted to your orator, upon the promissory notes 
hereinafter set out and above referred to, and at the time 
they ag: wer rat bear date for the amount therein specified, 
viz:” And then sets out the identical notes, set out in the 
said bill in said principal case, No. 15157, and then avers: 
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That all the foregoing notes “ are owned by your orator, 
and are wholly due and unpaid, and that your orator is 
entitled to said collateral security, as hereinbefore set out, 
and is entitled to have the same applied to the payment of 
the indebtedness of the said Samuel J. Walker unto your 
orator, or unto so much thereof as shall remain upon the 
same, ceasing to be a security upon the principal note as 
herein set out, which is now owned and held by said David 
Frey,’ and praying that said premises might “ be sold and 
the proceeds thereof applied to the satisfaction of the indebt- 
edness due your orator, and in the extinguishment of the 
collateral notes so secured by said trust deeds, as aforesaid, 
but not praying for any account to be taken touching the 
amount due said bank from said Walker.” 

That the purposes and object of said cross-bill in said 
suit No. 18556 were, after satisfying the said principal note 
therein set out, as transferred by said bank to said Frey to 
show the right of the bank to obtain the surplus, if any, 
aforesaid, and beyond that said cross-bill and any decree 
that might be rendered upon it were, and are under all the 
circumstances herein set out, merely incidental to said 
principal suit No. 15,157, and not an independent suit and 
decree to be enforced without regard to the result of said 
suit No. 15157. 

10th. And this defendant further answering says that 
the Master’s report filed in the said cause No. 18556, on the 
2d day of February, A, D. 1878, is as follows, to-wit: 

Circuit Court of Cook County. In Chancery. 

STATE OF ILLINOIS, ) __ 
Cook County. jf 
George Wilshire et al. } 
ie a ‘ Bill and Supplemental bill. 
of Chicago et al. 
David Frey 
Vv. + Supplemeutal cross-bill. 
George Wilshire et al. 
The International Bank of Chicago : 
+ Cross-bill. 
George Wilshire et al. 
Samuel J. Walker 1 
v. Cross-bill. 
David Frey et al. f 

To the Honorable Judges of said Court. In Chancery 

sitting. 
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I, Walter Butler, Master in Chancery of said Cook County, 
do respectfully report, pursuant to an order of reference 
heretofore entered by said Court in said cause, that I here- 
with present a statement in tabulated form, showing the 
principal notes described in the bill in this cause; the col- 
lateral notes securing the payments of the same; the trust 
deeds securing the payment of said collaterals; and also 
showing all amounts paid on each of said’ notes, and the 
amount now due upon the sai 

In finding the amount now due thereon, 1 have taken 
into consideration all the testimony taken in said cause. 

Said statement is as follows 
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Principal notes. 
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Proceeds Barker & Haskell sale, 
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All of which is respectfully submitted. 
Chicago, January 15, -1878. 
WALTER BUTLER, 
Master in Chancery of Cook County. 

I hereby certify that notice was given in the above enti- 
tled cause to all the respective counsel on January 16, 1878, 
to file objections or exceptions to said report by January 23, 
1878, and that further time was then granted to said report 
until the afternoon of February 1, 1878, and no exceptions 
were filed thereto, which notices accompany this report. 

: : Water Butter, 
Master in Chancery of Cook County. 


12th. And this defendant further answering says, that 
in each of said cases, General Numbers 12962, 15549, 15550, 
15979, 16575, 16815, the said master filed a report under 
the said order of reference made to him in each of said 
causes on the 6th July, 1877, dated the same day Jan’yv 15, 
1878, substantially so far as the principal notes held by 
s.id bank were concerned, the same as the one in said case 
No. 18556, and in this cause No. 15157, that is, its caption, 
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after the entitling of the particular cause beginning with 
the words, “to the Honorable Judges,” to the words, ‘ said 
statement is as follows,” and inclusive, after setting out the 
amount due on the particular principal note or notes in- 
volved in the bill of complaint in the cause then stating 
that the “ bank introduces its principal notes to obtain sur- 
plus as follows,” followed by the same notes in each report 
and the amounts due thereon, and then closing with the 
statement as herein set out from the words, “all of which 
is respectfully submitted,” to hissignature, are the same in 
all of said causes. 

9th. And this defendant further answering says that by 
reason of the said several stipulations herein set out, touch- 
iug the management and conduct of, and proceedings in 
said several suits whereby the said several suits were in 
those respects made one suit, the taking of the testimony 
thereunder and the hearing of all of the said causes in the 
master’s office as one suit, as in fact was done the hearing 
of all of said causes before the Courtas one suit, as in fact 
was doe, the demands of said bank against said Walker in 
exch of said suits being common to all of said suits, and 
made in all of them, the defenses of said Walker to such 
demands being common to all of said suits and made in all 
of them, the rights of the said parties, the bank and Walker 
as between and against each other, touching said demands 
and defenses, became and were so affected and changed 
thereby and interlaced and commingled that justice cannot 
now be done to either party by singling out a decree ren- 
dered in one of said suits and holding it in this suit to be a 
bar to an inquiry into the equities of the said parties as 
between themselves and conclusive upon them touching the 
premises. 3 

llth. And this defendant further answering says, that 
the error assigned and upon which the decree in Bank v. 
Walker, No. 15157, was reversed by the Supreme Court, 
and the case of Bauer v. Walker, No. 12962, and the other 
six cases, 15549, 15550, 15979, 15575, 15815, and 18556, 
were reversed by the Appellate Court, was that the findings 
and orders in the interlocutory decree of July 6th, 1877, 
were erroneous, and particularly in this, that thereby the 
Court referred the “cause to Walter Butler, one of the 
Masters in Chancery of this Court, for the sole purpose of 
ascertaining the amount due upon each principal note, as 
the same may be ascertained from the evidence heretofore 
adduced herein, * * * and he is hereby directed to 
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compute such amount so due upon each principal note and 
each collateral note. * * * The said master is further 
directed not to consider the question of usurious payments 
of interest upon any of said notes,’ whereby the true state 
of the account between said bank and said Walker upon 
the issues made in said causes was prevented from being 
ascertained, as in equity and good conscience it ought to 
have been, whereby upon the face of the record itself, said 
order of July 6, 1877, the report of said master thereunder 
and the decree of said Court thereon in said case No. 18550, 
is highly inequitable and unjust, and not such orders and 
decrees as this Court would or ought now to make and en- 

13th. “A.” And this defendant further answering says, 
in case this Hon. Court should hold the said bank en- 
titled to the relief prayed for in said supplemental bill of 
complaint to which this answer is made, notwithstanding 
the matters.set up herein, then, that in the said suit, No. 
15979, The International Bank v. Page et al., a sale of the 
lands described in the decree rendered therein was made 
thereunder; reported to and confirmed by the court, whereby 
the bank should be charged with the sum of $11,809.68, as 
of the date of such sale June 24th, 1878, and also that in the 
suit No. 15549, Loewenthal v. Ernst et al., a sale of the lands 
described in the decree therein was made thereunder, re- 
ported to and confirmed by the Court, whereby the sum of 
of $3,722.04 should be charged to the bank as of the date 
of said sale June 24th, 1878; and also that in this suit, No. 
15157, sales of lands and other matters described in said 
decree rendered herein were made thereunder, reported to 
and confirmed by the Court, whereby the bank should be 
charged with the suin of thirty-four thousand one hundred 
and sixty-eight 60-100 dollars, ($34,168.60,) as of the date of 
such sale, June 24, 1878. except also and as said amounts 
may be charged and said bank also should be charged 
under stipulations of the parties. heretofore made in this 
cause and the Bauer cause No. 12962. And also thatin the 
said suit No. 15550, the International Bank v. John Bren- 
nock et al., there has been paid the said bank on account 
of the general collateral held by said bank,, pledged with it by 
said Walker, being Note Exhibit No. 85, secured by trust 
deed Exhibit No. 86, under the decree rendered in said cause, 
the sum of-eight thousand five hundred and thirty-two dol- 
lars, ($8,532.00,) on the 24th day of April, A. D. 1879, with 


‘which said bank should be charged as of that date. 
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And this defendant further answering says, that the re- 
port of the master, dated Jan'y 15, 1878, and filed the 2d 
day of February, 1878, in said last mentioned case, No. 
18550, in the statement part thereof, in referring to the 
principal note, Exhibit No. 60, for $7,500 states as follows, 
to-wit: 
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Principat Noten. i. .c<es.. Bry 
60 6 Prin. at Nov.11, 1873..... $7,500.00 
Application of part of Baird 
and Bradley payment, as of 
NOW: Bec aet eis s cc saa ccus TIO 
Which leaves Ex. 50 paid... 
Collateral Note 85,securing, Ex. 


OG saiccVidcinntipnidl verwiaee aes, 
S56. 8 -G6 Fisica . 10,000.00 
Int. from Sept. 26, °70........ 5,842.21 


$15,842.21 
(Th at it then states:) 

‘This is the Brennock property and W alker has applied 
the $15,000 item toward the satisfaction of the principal 
notes, complain: ints claim, however, to have collateral fore- 
closed and proceeds applied on general indebtedness under 
blanket agreement. Bank introduces balance of its princi- 
pal notes as follows: 

And then sets forth the same notes that are set out in the 
report in the cases No. 18179 and 18556, respectively. 

That on the 24th day of April, A. D. 1879, a final decree 
was rendered and entered in said cause No. 15550, as fol- 
lows, viz: 


The pesage cranes Bank of Chicago, ) 


John Brennock, cad J. Walker, 
Amanda M. Walker, Henry H. | 
Walker, Francis A. Hoffman, Ju- | 
lius Rosenthal, and Joseph Tabor, } 

and 
Samuel J. Walker, | 
v. . 
The International Bank. j 
This day came said parties, by their respective solicitors, 


Cross Bill. 
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and by agreement it is ordered that said cause be, and the 
same hereby is redocketed. 

And thereupon this cause having now come on this day 
to be heard, upon the billof complaint filed herein, taken 
as confessed by Amanda M. Walker, Henry H. Walker, 
Joseph Tabor, Julius Rosenthal and Francis A. Hoffman, 
and upon answers thereto by Samuel J. Walker and John 
Brennock, and upon replications to said answers and also 
upon the cross bill of Samuel J. Walker, filed herein, and 
upon answer thereto, by said International Bank, and upon 
replication to said answer, and also upon depositians filed in 
said cause, and upon the report of Walter Butler, Esq., 
Master in Chancery, and upon exceptions to said report, 
and upon evidence heard in open court, and the Court be- 
ing now fully advised therein confirms said master’s report: 
and it appearing to the Court, from all the foregoing, the 
Court finds: 

That on or about the 26th day of September, A. D. 1870, 
said Samuel J. Walker endorsed, delivered and pledged unto 
said complainant, then doing business as the Internationai 
Mutual Trust Company, the promissory note set out in said 
bill of complaint, and described as follows: 
$10,000 


CHICAGO, Sept. 26, 1870. 
Two years after date I promise to pay to the order of 
Samuel J. Walker ten thousand dollars, at the Second Na- 
tional Bank of Chicago, Lllinois, with interest from date at 
the rate of eight per cent. per annum, payable annually, 
value received. | 
(Signed) HENRY J. WALKER. 


Which said note was duly endorsed by said Samuel J. 
Walker to said Trust Company for the purpose of securing 
any indebtedness then due from said Samuel J. Walker to 
said International Mutual Trust Company, or which might 
thereafter at any time become due from him unto said 
Trust Company. 

That in order to secure the payment of said promissory 
note, pledged as aforesaid, according to its tenor and effect, 
he, the said Samuel J. Walker, and Amanda M. Walker, 
his wife, executed and delivered unto said Francis A. Hoff- 
man a certain deed of trust, wherein and whereby they 
conveyed unto said Hoffman, for the purpose aforesaid, 
block fifteen (15), in Packer’s subdivision of the northeast 
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quarter of the southwest quarter of section five (5), town- 
ship thirty-eight (38), north of range fourteen (14), east of 
the third principal meridian, in Cook County, Illinois, 
which was duly executed and acknowledged by said Samuel 
J. Walker and Amanda M. Walker, his wife, and was filed 
for record in the Recorder’s office of Cook County, Illinois, 
on the 29th day of September, 1870, and was recorded 
therein in Book 599 of deeds, at page 331, which is the 
same note and trust deed set out and described in said bill 
of complaint. 

That on or about the 18th day of June, A. D., 1872, the 
name of said International Mutual Trust Company was 
changed to that of International Bank, the complainant in 
this cause, is the same institution in law as that of the said 
International Mutual Trust Company. 

That said note and trust deed above described have been 
in the possession of said complainant for the purpose of 
securing indebtedness due or to become due to it from Sam- 
uel J. Walker ever since it was pledged to it as aforesaid. 

That there was due to said complainant on the Ist day of 
January, 1872, and has been due to it ever since from said 
Samuel J. Walker, an amount of money exceeding the 
amount of ($10,000) ten thousand dollars, and that of the 
same identical indebtedness existing on the Ist day of Janu- 
ary, 1872, for which the security aforesaid was pledged 
there is now due the sum of eighty-five hundred and thirty- 
two dollars ($8,532.00), and that said complainant is en- 
titled to have said premises above described sold, and the 
proceeds applied in satisfaction of the indebtedness so due 
unto it, and the said John Brennock consented to the entry 
of this decree for such purpose. 

And the court being now fully advised in the premises, 
Joseph N. Baker, solicitor for said Samuel J. Walker and 
said John Brennock, being also present, it is ordered, ad- 
judged and decreed by the court that the said cross-bill of 
the said Samuel J. Walker be dismissed for want of equity; 
and it is further ordered, adjudged and decreed by the 
court that in case the said sum of ($8,582.00) eighty-five 
hundred and thirty-two dollars shall not be paid to 
said complainant or unto this court for the benefit of 
this complainaut, by some of said defendants within twenty 
days from this date, that a sale shall be made by Walter 
Butler, Esq., one of the Masters in Chancery of the premises 
in said bill described and heretofore set out, viz.: Block fif- 
teen (15) in Packer’s subdivision of the northeast quarter 
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of the southwest quarter of section five (5), township thirty- 
eight (38), north range fourteen (14) east of the third prin- 
cipal meridian, in Cook County, Llinois, or so much of said 
block as may be necessary to raise the amount of eighty- 
five hundred and thirty-two dollars ($8,532.00), with in- 
terest thereon from this date and costs of suit. 

That said sale shall be made for cash, at public auction, 
by said Master in Chancery, he first giving at least three 
consecutive weeks’ public notice of such sale by advertise- 
ment in the Chicago Legal News, a public newspaper pub- 
lished and printed in the City of Chicago, in said county, 
or in some other public newspaper then published in said 
City of Chicago, the first of which publication shall be at 
least twenty-one days prior to the day of sale. That said 
advertisement shall contain the time, place and terms of 
sale, together with a description of the premises to be sold, 
and said Master shall make such sale in such manner as 
may be provided by law. That any of the parties hereto 
may become purchaser at such sale, and after such sale and 
payment of the purchase money, and the approval thereof 
by this court, said Master shall deliver to said purchaser or 
purchasers thereof the usual certificate of purchase, and if 
not redeemed from said sale according to law a Master’s 
deed of said premises, or the portions sold, after the expira- 
ion of fifteen months from the date of said sale, shall be ex- 
ecuted and delivered to the person or persons entitled 
thereto, in accordance with the statute, and when so exe- 
cuted and delivered, said Master’s deed or deeds shall be a 
complete bar, both in law and equity, to all right, title, in- 
terest, claim or demand, or redemption of any and all par- 
ties hereto, and of any person claiming by, through or 
under them, or either of them, and said parties to whom 
such Master’s deed shall be delivered shall be entitled to a 
writ of assistance, and shall be put into possession of said 
premises. That out of the proceeds of such sale said mas- 
ter shall retain his commissions and disbursements, and 
pay to the clerk of this court the cost of this suit to be taxed, 
and he shall then pay to the said complainant the sum of 
eighty-five hundred and thirty-two dollars ($8,532.00), found 
due to it as aforesaid, with legal interest from this date, and 
if any surplus shall then remain in his hands he shall 
bring the same into court for distribution as may be _here- 
after ordered by the eourt.”’ : 

And this defendant, further answering, says and insists 
that the issues in this suit and the said Brennock suit, No. 
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15550, were the same as in the said suit of Wilshire v. The 
International Bank, No. 18556, as between the said Walker 
and the said bank, the same identical notes made by said 
Walker being the cause of action on the part of said bank 
against said Walker in each and and all of said causes— 
and the defenses of said Walker against the same being 
identically the same in each and all of said causes, That 
said decree in said Brennock suit settled and determined 
the amount due the said bank from said Walker on the said 
notes to be ten thousand dollars, and no more. That the 
said bank, under the averments contained in its bill of com- 
plaint and the issues made thereunder tn said Brennock 
suit, No. 15550, was entitled to a decree for what if any 
amount was due on said notes and did recover a decree for 
that amount, and is not at liberty now to say that it with- 
held a part of its claims, and therefore, this defendant in- 
sists that said decree is a bar and an estoppel against it in 
favor of this defendant and conclusive that all that said 
Walker was indebted to said bank on the principal notes 
set out in said Master’s report, was the said sum often thou- 
sand dollars, in and by said decree found to be due it. 

16th. And this defendant, further answering, says and 
insists that the said decree in the said Brennock suit is as 
the last finding of a court having jurisdiction of the per- 
sons and of the subject matter, upon the matters in con- 
troversy between the said persons parties thereto, conclusive 
upon them and their rights in the premises, and is a bar to 
the relief prayed for by said complainant in its said supple- 
mental bill touching the same matters in this cause; and he 
prays the same benefit from this exception that he would 
have had, had he pleaded the decree in the said Brennock 
suit, or otherwise set the same upin bar of said supple- 
mental bill; and on this point he prays the judgment of this 
court, and that said supplemental bill be dismissed, hereby 
offering to pay the balance due the said bank on said 
decree in said Brennock suit, and claiming to be thereupon 
entitled to wll securities received by said bank from said 
Walker as this court in equity and good conscience shall 
direct. , 

And this defendant, further; answering, says that in the 
account to be taken the said bank should further be charged 
in respect to the following matters depending upon the re- 
sult of suits in other courts, viz.: 

In the said Bauer suit a sale of what is called the Kin- 
ney lots was made, to-wit: on the 24th June, 1878, in which 
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the said bank, with others, was interested. That a decree 
was rendered the —- day of ——, in the case of Jenkins, 
assignee of S. J. Walker, v. Lowenthal et al., No. ——, of 
this court, and is now pending on error in the Supreme 
Court of the United States, and if affirmed, then the said 
bank should be charged in the account as of the date of 
said sale with that portion thereof belonging to said bank, 
and that the question of so charging it should be reserved 
for further order. 

That in the said Bauer suit a sale of lots 11 to 18, in- 
elusive, in block 12, in Walker’s dock addition, was made 
on. to-wit: the 24th of June, 1878, for the benefit of said 
bank end others; that a suit is now pending in the Circuit 
Court of the United States for the Northern District 
of Illinois, between said Jenkins, assignee, eic., and 
Henry H. Davis, D. kK. Tenny and others, touching said 
lands, and the application of the proportion of said bank 
of the proceeds of such sale should be reserved for further 
order. 

Exceptions to Answer’, filed January 21, 1884. 

“Exceptions taken by complainant to the answer and 
that portion of the amendments thereto down to _ place 
marked “A” in said amendments, on page 28 thereof, filed 
by said Jenkins on January 21, 1884, to the supplemental 
bill of the International Bank,” filed in this cause. 

‘For that the said answer and said portion of the amend- 
ments thereto down to the point “A” on the 28th page 
thereof, is impertinent,” thereupon excepts, and moves that 
it be expurged. 

(NoteE.—This exception includes the whole of the answer 
filed Nov. 30, 1880, from R. P. 4-2 to R. P. 95, inclusive, 
and that part of the amendments filed January 21, 1884, 
from R. P./ 63, at “Ist,” to R. P./2 6, to words “ make or en- 
force,’ in fourth line, inclusive.) 

Answer filed January 25, 1884, of defendants Miller, Lie- 
benstein, Bauer, Loebnitz, Schoelkopf, H. A. Kehn Brothers, 
Loewenthal, Koch, Austrian and Frey, to the amendments filed 
by Walker on Nov. 29, 1875. ; 

Deny charges made in said amendments and admit that 
they have other principal and collateral notes than those 


mentioned in this suit, and deny that they have received 


any such notes with notice of any equity of said Walker 
uot disclosed thereby, and deny all other allegations in said 


amendments. 
Replication. Filed Jan. 25, 1884. Toso much of answer 


to its supplemental bill to which exceptions have not been 
sustained. 

Replication of Int. Bank. Filed Jan. 30, 1884. Of as- 
signee to answer of Miller et al. Filed 25th Jan. 1884. 

Order of 16th Feb., 1884, supplying lost supplemental 
cross-bill of assignee, filed June 28, 1881, on stipulation of 
parties to that effect. 

Supplemental cross-bill by assignee, filed June 28, 1881. 

That on the 17th February, 1875, the International Bank 
filed the original bill in this cause. On the 11th March, 
1875, Austrian and others filed their cross-bill. On the 29th 
April, 1875, Walker filed his cross-bill. On the 2d August, 
1875, Walker filed his supplemental cross-bill, and amend- 
ments thereto on the 25th October and 29th November, 
1875. 

That said cause being at issue, came on for hearing and 
was heard, and on the 25th April, 1878, a decree was ren- 
dered by this court after finding the amount due from said 
Walker to said bank to be, on January 15, 1878, $172,474, 
it was ordered that unless the said sum be paid within 
twenty days thereafter sale be made by the Master of the 
matters and things following: 

(Setting out the 21 items as described in the decree, R. P. 
86 to 110. and report of sale, R. P. 115 to 150.) 

That on the 26th June, 1878, the Master filed his report 
of sale made by him under said decree on the 25th June, 
1878, wherein and whereby it appears that on that day he 
sold to said International Bank allLofthe matters and things 
set forth and described in said decree, except the 13th and 
14th items which were sold to H. Wintson Walker, and who 
had paid thereon as earnest or deposit money $100, which 
items of sale are as follows from said report: 
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Thirteenth, (bought by H. Winston Walker)...... 200 00 
Fourteenth, " 5 ” 225 00 
i seat na pain S ne 1,000 00 
NS ES OES AEA SY SOS EY a cn a ae gal a 225 00 
Seventeenth .......... TE eee RECN Be ne eee 175 00 
SR CRIES ann Seppe SR CERSSp Oe ae | rp Penn hen 700 00 
TES TROLLS SPIE HALLO ME NEN SO TOC MP ORS GG 2 47 
ail 1113 
III 55 iis Secnsicccscd ua NA DERaRaa peu hwand pen cede 3,000 00 

3. RD ERS RaMeaneRe SAP et Pranrage ee ius dicwadens esis ew ka vaxent $37,593 60 

Less amount of H. W. Walker’s bids......... a 425 00 


$37,168 60 


That on 23d July, 1879, said H. W. Walker paid the 
Master his bids and the same was paid bank, and so reported 
and confirmed. 

The bill then sets forth the suing out of a writ of error on 
the 18th June, 1878, before said sale of June 25, 1878, and 
the subsequent proceedings in the Appellate and Supreme 
Courts resulting in a reversal of the decree. 

That assignee was substituted as plaintiff in error while 
cause Was pending in the Supreme Court. | 

That the sales made by said Master to said bank and 
thereinabove set out, were all made after the service of proc- 
ess on the writ of error sued out of the Appellate Court. 
That the Master issued certificates of such sales to said bank 
of the matters and things so sold, which certificates of sale 
and said sale to it should be set aside by order and decree 
of this honorable Court, and the said collaterals declared 
subjeci tc redemption upon payment of what, if anything, 
upon the taking of the account in this cause under the 
order of the Supreme Court, should appear to be due. 

Prayer. That the International Bank, Miller, Lieben- 
stein, Loewenthal, Schoelkopf, Bauer, Austrian, Koch, 
Henry A. Kohn, Julius A. Kohn, David A. Koln, Jo- 
seph A. Kohn, Yondorf, Rogers, Loebnitz, Fleishman and 
Frey, made defendants thereto, should answer without 
oath. 

That the sales so made by said Master be, with the certifi- 
cates of sale by him issued, vacated and set aside and held 
for naught, and the said securities declared open to redemp- 
tie: to the like extent and with like effect, as though said 
sx! 2s hal never taken place, upon the account being taken 
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herein as directed by the Supreme Court, and for general 
relief. 

Stipulation for restoration of the preceding bill. 

Decree entered Feb’y 16, 1884. 

And now this day comes on to be heard said cause upon 
the pleadings and evidence. And said assignee under the 
demurrer contained in his answer to the supplementelbill 
of the bank insists that the said decree in said case, No. 
18556, Wilshire et al. v. International Bank et al., as a 
cause of action against him is barred by Section 5057 of 
the Kk. S. of U. S. and thereupon, after argument had, 
the court doth overrule said demurrer and holds the cause 
so assigned to be insufficient as grounds for sustaining the 
same. 

And it appearing to the court therefrom, the court finds 
that there was due the International Bank from Samuel J 
Walker on 15th Jan’y, 1878, the sum of $172,474, as ther 
found and ascertained by the decree of this court in a cer- 
tain cause lately pending in this court on the chancery side 
thereof wherein Greorge Wilshire and others were com- 
plainants and the said International Bank and others were 
defendants, and wherein the said bank was complainant in 
a cross-bill therein and 8S. J. Walker and others defendants 
thereto, and wherein Walker was complainant in his cross- 
bill therein and the bank and others defendants thereto; 
the general number of which cause was 18556, and is the 
same case set up by the supplemental bill in this cause. 
And, after application of all moneys collected by said bank 
since January 15, 1878, from said Walker or from securities 
held by it which were pledged to it by said Walker, the 
court finds that there is now due said bank from said 
Walker the sum of $143,630.22, as stated in the certificate 
ot evidence herein. | 

And the court further finds that said Walker pledged and 
delivered to said bank collateral securities from time to time, 
some of which were pledged to secure a specific portion of 
said indebtedness, and others were pledged as a general se- 
curity for the entire indebtedness. That those collaterals 
which were pledged as a security for a specific indebtedness 
were also by agreement between said bank and Walker to 
be held as a general security for all said indebtedness after 
the satisfaction or payment of such specific indebtedness. 
That the remainder of those securities, which were pledged 
only as general security and which have not been fore- 
closed or collected, are those hereinafter described in the 
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ordering part of this decree. That the collaterals which 
were specifically pledged for certain ‘specific indebtedness 
have either been collected or are in process of collection by 
foreclosure in other suits. And the court being now fully 
advised in the premises, upon motion of Rosenthal & Pence, 
solicitors of said bank and others, it Is: 

Ordered, adjudged ahd decreed by the court that the 
equities of the case are with the said International Bank: 
and that the cross-bill filed by Samuel J. Walker, and the 
amendments and supplement thereto filed by him are here- 
by dismissed for want of equity. And that the supplemental 
eross-bill of Jenkins, assignee, etc., filed November 30, 1883, 
herein be dismissed for want of equity, and that the cross- 
bill of Joseph Austrian and others, on motion of their sol- 
icitor, is hereby dismissed without prejudice. 

That Walker, his assignee or any other partyt»o suit may 
within 20 days pay into court the said sum of $143,630.22, 
the amount found due bank with interest from date. And 
in case of such payment within that date or before sale as 
hereafter directed, the person so paying the same shall re- 
ceive from the said bank all securities which are still held 
by the bank, and which were so pledged to it by said Walker, 
and which have not been enforced, collected and applied 
upon the amount due the bank. 

In default thereof for twenty days directs the sale by 
Wait, Master, etc., of the following described securities or so 
much thereof as may be necessary, viz: 

The Ann W. and James Quinn notes and trust deed. 
(Being the seventh item in decree of April 25, 1878. Record, 
page 97, ante.) 

Twenty railroad bonds. (Being the eighth item in said de- 
cree. Record, page 98, ante.) 

The judgment vs. A. C. Badger and check. (Being the 
ninth item in said decree. Record, page 98, ante.) 

The promissory note for $6,500 by J. D. Kinney. (Being 
the tenth item in said decree. Ante Record, page 99.) 

The five promissory notes for $8,333.00, $7,500, $8,625, 
$7,300, $7,350, by the C. D. & V. R. R. Co. (Being the 
eleventh item in said decree. Ante Rec. p. 100.) | 

The judgment vs. J. D. Kinney for $7,220.50. (Being the 
twelfih item in said decree. Ante Rec. p. 101.) 

The Walsh note and trust deed. (Being the eighteenth 
item in said decree. Ante Rec. p. 107.) 

The Francis A. Riddle notes and trust deed for $5,000 


131 


each. (Being the nineteenth item of said decree. Ante Ree. 
p. 108.) 3 

The H. E. Pickett note for $2,374. (Being the twentieth 
item in said decree. Ante Rec. p. 109. These areall in 
the Master’s report of sale. Rec. p. 115 to 150.) 

Directs mode of sale, execution of bills of sale to purchaser, 
which shall vest an absolute title in time; if any surplus, 
Master shall distribute the same as hereafter directed by the 
court. | 

Appeal prayed and allowed on filing bond in $250. 

Certificate of evidence, filed Feb’y 16, 1884. 

Cause heard on the original bill and answers thereto: 


cross-bill of Austrian and answers thereto; cross-bill of 
Samuel J. Walker and answers thereto; supplemental cross-. 


bill of Walker and answers; supplemental cross-bill 
of Jenkins, as assignee, etc., filed in 1881, and answers 
thereto; supplemental bill of International Bank, filed 
Nov. 26, 1883, and answers thereto; replication to that 
portion of the answer to which exceptions had not been 
sustained ; supplemental cross-bill of assignee, filed Nov. 30, 
1883, and answers thereto; replications being filed to all of 
said answers. 

And to maintain the issues on their respective parts evi- 
dence was offered or introduced as follows: 

The complainants in original bill and supplemental bill 
of the bank, and in the cross-bill of Austrian and others, 
and the defendants in the cross-bill and supplemental cross- 
bills of Jenkins, assignee, by Rosenthal & Pence, their solicit- 
ors, offered and read in evidence the principal notes belong- 
ing to the bank at the time of commencement of suit as the 
same were described in original bill, to which reference 
is made, and the originals need not be inserted; also the col- 
lateral notes and trust deeds as described in the ordering 
part of the final decree herein to which reference is made, 
and the originals need not be inserted in the certificate. 

They also introduced the three general collateral agree- 
ments: 1, dated July 7, 1869, (R. p. 22, ante); 2, dated 
Dec. 30, 1871, (R. p. 22, ante); 3, dated July 9, 1873, (R. p. 22, 
ante. ) 

Admitted name of International Mutual Trust Co. legally 
changed to International Bank (the complainant) June 18, 
1872. 

Wilshire v. International Bank pleadings, etc., introduced, 
VIZ: 
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Bill of Complaint, filed March 1 L, 1874, by Wilham Wil- 
shire and George Wilshire. 

That on 5th January, 1871, Alpheus C. Badger made 
his note for $6,666.66, at one year, with interest at 8 per 
cent., and being the owner of said premises next hereafter 
described, did, to secure payment of said note, make a trust 
deed dated Janvary 5, 1871, his wife joining therein, con- 
veving to John G. Rogers east half of block 32, in the C. T. 
subdivision of E 4, 8.31, T. 39, N. R. 14 E., in Cook County, 
[il., recorded January 7, 1871, by which it was provided, 
if default were made in payment of said note, then on the 
application of the legal holder thereof, it should be lawful 
to sell said premises and all equity of redemption of said 
Badger, etc. That afterwards and before the 15th Jan- 
uary, 1872, the title to said premises became vested in John 
D. Kinneyzand he made on that day to Rogers a trust deed, 
whereby he conveyed to Rogers said block 32, to secure three 
notes made by him, dated January 15, 1872, to the order of 
S. J. Walker, in one, two and three years from date, each for 
$6,666.66, the deed containing a power of sale if notes not 
paid. That afterwards (date not given) Walker transferred 
the said notes secured by the Kinney trust deed to com- 
plainants. That the Kinney note, due 18th January, 1874, 
was not paid when due, and on application by complain- 
aunts as the holders thereof to said Rogers, he having given 
due notice of the sale, sold the said premises to said com- 
plainants for $15,000. That said Rogers has advertised for 
sale under a trust deed first herein mentioned the E 4 of 
said block 32, to take place on the 11th March, 1874, at the 
Court House in Chicago, and will make such sale unless 
restrained by order of this court. That the place so adver- 
tised is not the place intended by the makers of said trust 
deed. 

That the note made by Badger became and was _ shortly 
after the making thereof, the property of S. J. Walker; 
that he pledged the same with the International Bank as 
collateral security for loan or loans made by said bank to 
said Walker, the amount whereof the complainants can 
not state. That such loan or loans have long since been 
paid and satisfied by Walker; that neither said Bank, nor 
its assignees have any claim to said note nor authority to 
require any sale to be made under said trust deed. That 
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said bank has made a colorable and fraudulent transfer of 


said note to David Frey, who now pretends to be the owner 
thereof, but they charge if any such transfer was made, it 
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was after the maturity of the note, and after the payment 
and satisfaction of such loans, and Frey therefore received 
said note with the notice of all the defects in the title 
thereof. That Walker at the time he sold the Kinney notes 
te them represented the Badger note as paid, and they, re- 
lying thereon, and having no notice to the contrary, pur- 
chased them, believing them to be a first hen on said prem- 
ises. That S. J. Walker is the real owner of said Badger 
note and has not applied to Rogers to make anv sale under 
said trust deed. That said trust deed has never been re- 
corded since the tire of Oct. 1871, and though they have 
offered to Frey to pay the expense of recording, he refuses 
to allow it to be re-recorded. 

Prayer: Answer without oath, for a writ of injunction 
against International Bank, John G. Rogers, Samuel J. 
Walker and David Frey to desist and refrain froin any and 
all steps and proceedings whatever, for the sale of said 
premises or any part thereof, under and by virtue of the 
power of sale in said trust deed, made by said Badger and 
wife, and for summons against them to answer bill. 

Indorsed. Filed in Superior Court. March it. L874: in 
Circuit Court, December. 2, 1875. 

Also supplemental bill of the heirs of William Wilshire LO 
be made parties to suit filed in the Wilshire v. Bank case, 
RK. P. 470 to 488, not deemed material to abstract it further. 

Cross-bill of Samuel J. Walker, filed December 9th, 1875, 
in 18556, sets forth the filing of the original bill in the Su- 
perior Court, on the llth of March, 1874, and the subse- 
quent pleadings and changes of venue to the Circuit Court. 

This contains the same averments as the answer to the 
original bill, as to his business dealings with the Interna- 
tional Bank. 

That he is by reason of the premises entitled to have the 
Badger note and trust deed surrendered up to him. That 
it was given in the course of his dealings with said bank, 
and is fully paid and satisfied without consideration, or upon 
an usurious consideration, and so it will appear upon a full 
and fair disclosure of all said dealings and transactions, 
and he claims such discovery and relief accordingly. 

Prayer.—Answer without oath that the $5,000 Badger 
note and trust deed be surrendered to him. 

That an account be taken in the premises between him 
and the bank, and it required to make a full, fair and com- 
plete statement of all dealings and transactions had at any 
time between it and him. 
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That Frey, under the circumstances, be held to be a holder 
of said $5,000 note, subject to the equities of complainant 
touching the same, and the taking of the account. And 
that if it appears, upon taking said account, that said $5,000 
note is usurious, or fully paid and satisfied, that then it and 
the Badger note and trust deed be surrendered—and for 
general relief. Process prayed against Frey, the Bank, 
Rogers, G. and W. Wilshire, and A. C. and E.C. Badger. 

Answer of Bank fo eross-bill of ry F Walk rs filed 12th April, 
1876, in 13556. 

Admits Walker had for a long time past, kept with this 
defendant a deposit account, but cannot state as to the time 
mentioned in the cross-bill. Admits Walker deposited 
with it from time to time large sums of money and drew 


various checks and drafts against such deposits. That 
whatever checks Walker drew were not for settlement of 
fraudulent or pretended balances, but were in due course 
of business and done 1n good faith, and that the account so 
kept with Walker will show correctly the checks drawn. 
Admits that Walker was a borrower of money from it and 
that he gave his notes therefor from time to time, some of 
which sums were at time of borrowing paid over directly to 
him, and others credited him in his account. Denies that 
such loans were usurious, or in violation of its charter. 
Denies making any charges against him on false or fraud- 
ulent pretexts, or that any of them were usurious or to 
cover usury. It admits some loans were paid at maturity 
and others were extended from time to time as alleged, but 
denies that they were usurious. Admits the deposit by 
Walker of notes and obligations as security. That he had 
at no time the usual bank book, and did not keep regular 
books of account in which his dealings with it were set 
down, but the reason that he did not have a bank book was, 
he always refused to take one, and said that he was perfect- 
ly satisfied with the honesty of the bank and its officers, and 
that they would keep his accounts correctly. Believes 
Walker cannot himself make outa statement and account 
of their transactions in detail, and alleges that the ac- 
counts between it and said Walker with the exception 
of the indebtedness due it upon the promissory noies of 
said Walker are settled and the accounts closed. Denies 
that Walker has not had a fair settlement with it of his 
accounts. Admits that it has from time to time made out 
statements and presented them to Walker of his accounts; 
denies they were made out under false pretexts or obtained 
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his signature under any false pretences. Denies that he 
signed such statements and admitted them to be correct 
without any investigation or any opportunity to do so. 
That the said statements were accurate in all respects, and 
Walker is bound and stopped by them; denies that it has 
alwavs kept suca statements, and alleges it always furnished 
Walker with copies of them. Admits that it has for sev- 
eral years past kept all the checks of said Walker and has 
many of them in its possession, and that it has occasionally 
kept the paid notes of Walker, but not in anv large num- 
bers, and were always marked cancelled or paid and are 
not held as any obligation against him, that it has allowed 
Walker to examine his accounts and never refused him an 
opportunity to do so. Deny that upon a full and fair state- 
ment of his accounts, all notes held by it, including those as- 
signed to others would be found paid and satisfied. Alleges 
that Walker owes it a large amount of money, evi- 
denced by notes in its possession. Denies that the 
loan evidenced by the note 18th January, 1873, was 
made in 1870, or was upon a usurious consideration, 
or in violation of its charter; denies that there were 
no circumstances justifying the form of note used, or 
that it was used as a cover for usury, that it has been judi- 
ciously determined that it had the right to take a note in 
that form. ‘“ Admits that Walker signed such notes as he 
would any other presented to him by a bank on the oecasion 
of borrowing money or obtaining an extension, because he, 
the said Walker, could not get accommodation with so 
doing.” But denies that in such signing by said Walker, it 
was taking an undue or extortionate advantage of said 
Walker’s wants and necessities, as a debtor to said bank or 
in any other capacity. That Walker is a man of great busi- 
ness capacity, and able to take care of himself, and of 
wonderful power of memory and mind. 

Replication of Frey and Bank. 

Cross-bill of International Bank filed 12th April, 1876 in 
18556. 

That on the 6th January, 1871,8.J. Walker was indebted 
to it in $4,500, evidenced by his note for that amount, and 
in order to secure it, he pledged as collateral, a note made 
by Badger to him for $6,666.66, of that date, payable in one 
year with interest at 10 per cent., to secure which. note 
Badger had given a trust deed to John G. Rogers, whereby 
he and his wife conveyed the E } of block 32, in C. T. Sub- 
division of E38. 31, T. 39, N. R. 14 E., Cook County, IIL, 
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which was recorded January 7th, 1871. That said note and 
trust deed have ever since remained in defendant’s posses- 
sion to secure the indebtedness first above mentioned, due to 
it from said Walker, and second to secure whatever indebt- 
edness Walker then owed this defendant. or which he 
might ¢] ee owe on his notes hat on the 7th July, 
1869, S. J. Walker made to it a contract in writing: } 


CuicaGco, July 7th, 1869 
‘Whereas, the undersigned has heretofore and intends 
hereafter to borrow money from the international Mutual 
—- st Company, on his own note or notes, or the note or 
tail H. ae Walker: and whereas, to secure the pay 
asl of such note or notes, he has heretofore, and intends 
hereafter, to deposit collateral securities; and whereas such 
collaterals were given and are hereafter to be given, to 
secure the payinent of Sp eifie noves: Now. heretore. for 
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the purpose of more fully securing the said International 
ray ‘ : ‘ . 
Mutual Trust Company, I do hereby agree that all and 
, 1} } . . mo . : 
singular the coliateralis given by me, or to be given 
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tiated for my account by said Trust ¢ pompany. 


SAMUEL J. WALKER.” 


That by virtue of this contract said collateral note of said 
Badger has continued a general collateral to secure any in- 
debtedness said Walker might at any time thereafter | OWe 
this defendant or that of said H. H. Walker. 

That sald Walker since the making ot said contract has 
become largely indebted unto defendant upon certain 
promissory notes, numbers, dates and amounts as foilows: 

- No. 20138, 3Uth Dec., 1871, for 16,748. 
2. No. 2009, 30th Dec. 1871. for $10,000. 
3. No. 2797, 20th Nov., 1872, for $4,000. 
4. No. 2796, 20th Nov., 1872, for $4,000. 
5. No. 2795, 20th Nov., 1872, for $4,000. 
6. No. 2430, 24th Nov., 1872, for $5,000. 
7. No. 2529, 20th Jan., 1875, for $6,000. 
8. No. 2537, ( Date not given) for $6,000. 
9. No. 2612, 14th March, 1873, for $7,500. 

10. No. 2629, 27th March, 1875, for $6,000. 
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No. 2659, 4th April, 1873, for $5,000. 
No. 2701, 15th April, 1873, for $4,000. 
No. 2741, 29th April, 1873, for $5,000. 
No. 2640, 29th April, 1873, for $5,000. 
No. 2698, 15th April, 1873, for $1,000. 
No. 2822, 29th May, 1873, for $8,000. 
No. 2893, 20th June, 1873, for $10,000. 
No. 3151, 18th Sept., 1873, for $12,500. 
No. 3082, 4th Sept., 1873, for $10,000. 
No. 3276, 17th Jan., 1874, for $10,000. 
21. No. 3082, 4th April, 1874, for $8,000. 
22. No. 33894. 17th March, 1874, for $41,755.67. 
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The { said notes are due ancl payable and that complainant 
is entitled to the benefit of said collateral security, after the 
same shall cease to be a security for the said promissory 
note so owned and held by said Frey. 

That Frances M. Wilshire, Joseph W. Wilshire, William 
M. Wilshire, Sarah Wiishire, Ella Pomeroy, Fannie Pomeroy, 
John H. Young, George Wilshire, John G. Rogers and 
Samuel J. Walker, claim to have some interest, but what- 
ever interest they may have therein, is subject 2nd subse- 
quent to your orator as hereinbefore set out. 

Prayer that they and David Frey may answer, without 
oath, thata decree hay be entered directing sald premises 
to be sold, and the proceeds applied to the satisfaction et 
indebtedness due complainant and in the extinguishment 
of collateral note secured by said trust deed, that the rights 
of all parties may be foreclosed and sale made by one of the 
masters in chancery. 

Pravs fora rule on them to answer certain day. 

Answer, filed May LV). LS7 7, of Samuel ar Weal ke ,. to the 
cross-bill, fil d April 12, 1876, of the [inte rnational Bank. wn No. 
IS 5HbG. 

That a bill of complaint was filed in said cause which he 
hath. answered and said cause is pending. 

That he isnot indebted to said complainant and insists 
that it will soappear-upon a full, fair and equitable account- 
ing between them. 

He admits that the said complainant has now in its_pos- 
session under its control a large number of notes executed 
by him and others, and among them the notes alluded to in 
said bill of complaint, which were delivered into the custody 
of said complainant as security for the payment of moneys 
loaned to this defendant by it upon the conditions, arrange- 
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ments, and agreements hereinafter more particularly set 
out; that this defendant did, at the time of making such 
loans and extensions, and renewals of loans made, sign 
papers as prepared for his signature by the officers of the 
said complainant, and without alw ays knowing the contents 
therefor, and in that way signed the notes in said cross-bill 
set out so far as they contain any agreement touching a 
penalty as liquidated damages. 

That all of the transactions and dealings between him and 
the complainant were based wholly upon the loan or for- 
bearance of money. 

That there was no special circumstances out of which any 
claim could possibly be set up for damages other than arises 
from the non-payment of moneys loaned or forborne, and the 
clause (for the payment as a per centum as damages) is and 
was designed on the part of said complainant as a cloak 
and device under which, if such moneys so loaned or for- 
borne, would if not paid at maturity, vet yield them a greater 
rate of interest on such moneys than is ailowed by law. 

And he, further answering, says that he commenced doing 
business with the said corporation in or about the year 1868, 
and continued the same until some time in 1874; that this 
defendant was during all that time extensively engaged in 
the buying and selling of real estate in the city of Chicago 
and its vicinity, in the course of which he was obliged to 
use, and did use, large sums of money, and in the carrying 
out of his purchases was compelled to and did borrow 
moneys from divers persons and banks in the city of Chi- 
cago, and among them the said complainant, and executed 
to the complainant, his own notes on account of loans and 
extensions of loans, and also those of Henry H. Walker, 
either alone or in connection with this defendant; but this 
defendant expressly charges and states that whether the 
notes upon which the said complainant loaned or extended 
the loan of money, were the notes of defendant, or of him 
and Henry H. Walker, or of Henry H. Walker alone, the 
transactions in which the same came to the possession of 
the said complainant concerned this defendant individually, 
and the use of the name of said Henry H. Walker was an 
accommodation for the use and benefit of this defendant, 
and as a security for him exclusively; all of which was well 
known to and understood by said complainant. 

And this defendant, further answering, says that he did, 
from time to time during the period aforesaid, execute and 
cause to be executed various deeds of trust to secure the pay, 


159 


ment of other notes deposited and left with said complain- 
ant, as collateral security for the payment of the notes upon 
which loans had been negotiated by the defendant with said 
complainant, so that in many, if not in all cases, the said 
complainant held duplicate. obligations for the money so 
borrowed of him, the notes so given as collateral security 
being in most cases much larger in amount than the sum 
actually borrowed, and the defendant also from time to 
time deposited with said complainant various notes and ob- 
ligations of other persons, some of whi.h were secured by 


mortgages or deeds of trust on real estate, and others of 


which were not; and this defendant also states that although 
a large amount of the loans so made to him by said com- 
plainant have been repaid specifically, yet the said com- 
plainant has for the most part of the notes and other secu- 
rities given to it by this defendant, and claims and pretends 
that the same are unpaid. 

And this defendant, further answering, gives notice under 
the statute that he intends to defend against all of the con- 
tracts set out and alluded to in said bill of complaint, and 
sued upon in this cause by said complainant on the ground 
that they and each and all of them are usurious. 

And he further says that all loans of money and extensions 
and renewals of loans of money made or obtained by this de- 
fendant from said complainant, were made and obtained 
under and in pursuance of corrupt, unlawful, and usurious 
agreements and understandings in each and every case 
between said complainant and this defendant, to the effect 
that this defendant should pay said complainant for the 
loan and forbearance of said moneys from time to time, in- 
terest thereon at a greater rate than ten per cent., and at 
and after the rate of one and a half and two per cent., : 
month and upwards, and extensions and renewals of said 
loans were made and secured upon agreements for actual 
payments in each case of unlawful and usurious interest, 
and at rates greater than ten per cent. per annum. 

And he is unable, for the reasons hereinafter fully stated 
and set forth, to give any particular description of the notes 
and obligations of this defendant and others given by him 
to the said complainant in the course of his dealings with it 
as aforesaid, or of the collateral notes, mortgages and deeds 
of trust deposited with said complainant as security for the 
payment of the same, nor is he lable, from recollection or 
otherwise, to state as to whether the papers set forth in the 
bill are therein correctly copied or set out, and leaves the 
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complainant to his proof. He denies that he is either legally 
or equitably indebted to the said complainant to the amount 
of said notes, and insists and states that he is and was at 
the time of exhibiting said bill entitled to larger credits 
upon said notes and for the payment made thereon, and for 
other large sums of money paid to said complainant over 
and above the lawful rate of interest for the loan and for- 
bearance of moneys loaned to this defendant by complainant 
as well as upon said notes and obligations, as upon other 
notes and obligations in the course of his dealings with it 
(by it transferred to other parties and paid by the defendant 
to them) in pursuance of the unlawful, corrupt, usurious 
agreements and understandings aforesaid between said com- 

, plainant and this defendant, and which sums so paid should 
in equity and gook conscience be credited to this defendant 
in the account to be taken in this cause upon the principle 
of said loans assuch payments were from time to time to 
be made. 

And this defendant, further answering, says that in course 
of his business and transaction aforesaid, and for the con- 
venience of the same, he kept with said complainant a bank 
deposit account in which he from time to time deposited 
large sums of money, checks and drafts, and other evi- 
dences of money due him, such as are usually treated as 
money in such accounts and in which were frequently also 
deposited the proceeds of the loans negotiated by him as 
aforesaid from the said complainant. 

That from about the year 1870 up to the year 1874, and 
while this defendant transacted business with said com- 
plainant, the amount of his deposits so made with said com- 
plainant was very large, aggregating many millions of 
dollars. 

That in addition to the checks drawn by this defendant 
from time to time in the usual course of his business, upon 
and against his said deposits which were properly charge- 
able to him in his accounts, the said complainant made or 
caused to be made against his said account various other 
unlawful, unusual and improver charges, without the con- 
sent or authority of this defendant. That the said com- 
plainant never furnished any bank pass-book such as is 
usually furnished and kept between a bank and its custom- 
ers. That this defendant trusted wholly to the complainant 
to keep the accounts between them, and he did not during 
his said dealings with the complainant keep any proper 
account, record or memorandum thereof, and so much 
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thereof as he did keep were in a great measure destroyed 
by the great fire of October, 1871. 

That in consequence of his failure to keep and preserve 
full and accurate statements of his dealings and transac- 
tions with said complainant he has at no time been able to 
determine, without the assistance of the complainant, the 
state or condition of his accounts with it, and being always 
occupied with his trades and negotiations incident to his 
business he found no opportunity to inve stigate the condition 
_of his account until after the financial panie of September 
and October, 1873, by which, in common with others, he 
was greatly embarrassed. 

That at various times pending his dealings with said com- 
plainant there was presented to him by the officers and 
agents of the complainant papers purporting to be partial 
statements of the accounts with the said complainant, and 
some such papers may have been endorsed by this defend- 
ant as if in approval thereof, but defendant says such en- 
dorsements, if made, were without examination by him and 
solely upon the representation of the correctness of such 
statement by the complainant and with the intention of in- 
vestigating the same, together with the whole of his account, 
with said complainant at some future time. That this de- 
fendant at different times signed checks upon said com- 
plainant at its instance and request and delivered the same 
to it without receiving anything therefor, upon its represen- 
tation that said checks were nee essary to t the adjustme! nt of 
his account with it. 

That the check so signed and delivered by him amount- 
ing in the aggregate to many thousand dollars, and this de- 
fendant believes sand charges that the same were obtained 
from him as aforesaid for the purpose of covering up and 
concealing the improper, unlawful, and extortionate charges 
made by said complainant against this defendant without 
his knowledge or concurrence and with the intention of 
using the same as vouchers in the settlement of his accounts 
which would otherwise show large balances to his credit. 

That said complainant, its officers and agents, well knew 
that this defendant was dealing with said complainant in a 
very careless and unbusiness-like manner, relying upon 
their good faith and integrity, and that he had no full or 
sufficient record of his transactions with it, and no bank 
book showing the amounts of his various deposits, and that 
they wrongfully and fraudulently made use of such knowl- 
edge and of his confidence in their honor and integrity to 
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make the said improper, unlawful, and extortionate charges 
against him, and to procurehis signature and apparent ad- 
roission thereto and vouchers therefor, expecting that no 
investigation thereof could or would be had, and that the 
results of their fraudulent practices would ultimately be ac- 
quiesced in by this defendant. 

And this defendant, further answering, says that he has 
recently applied to the complainant and requested a state- 
ment from it of his accounts and dealings with it and a re- 
turn, or at least an inspection, of the checks, receipts, 
and other papers relating to his accounts in its possession, 
and also had requested permission to examine the ac- 
counts of this defendant upon the books of said complain- 
ant, and the checks, receipts, and other papers aforesaid, 
in connection with an experienced and_ skillful account- 
ant, for the purpose of preparing a statement of his said 
accounts and dealings, at his own expense; but said com- 
plainant, by its officers and agents, has declined to grant 
said requests or any of them, sometimes pretending and 
claiming that the books of said complainant are imperfect, 
and that portions of them are mislaid or cannot be found, 
and at other times that its accounts with the defendant are 
incomplete and in great confusion, so that the just balance 
cannot be determined thereby within a large amount of 
money, to-wit, the sum of two hundred thousand dollars; 
but defendant believes and charges that all the books of 
said complainant relating to its accounts and dealings with 
the defendant are in its possession and control, and that they 
will, unless fraudulently changed and altered, show in 
what manner the transactions between it and the defend- 
ant were conducted, and will enable this defendant to 
point out and show the improper, illegal, usurious, and ex- 
tortionate charges made against him by the said complain- 
ant, and that by means of said books and the checks, re- 
ceipts, and other papers in the possession of the said com- 
plainant, the account between this defendant and said com- 
plainant can be fairly and equitably adjusted. 

And this defendant, further answering upon this belief, 
charges it to be true that a careful investigation of the 
accounts between said complainant and this defendant will 
show that this defendant isentitled to set off against the 
pretended claims of the said complainant against him, a 
very large sum of money that this defendant hus paid to 
said complainant for the loan and forbearance of moneys 
upon unlawful, corrupt and usurious agreements therefor, 
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the sum of at least four hundred thousand dollars, over and 
above the lawful rate of interest, under the statute of this 
State, which sum should be credited upon the principal of 
the claims presented against him by said complainant in its 
cross-bill of complaint. 

And this defendant further insists that it is true and the 
investigation would show it,that the said complainant is 
actually indebted to this defendant upon his account with 
it in the further sum of two hundred thousand dollars, 
which this defendant is entitled to offset against any just 
claim which can be presented against him by said com- 
plainant, and which sums are largely in excess of the debt 
pretended to be due by this defendant to said complainant, 
as claimed by the notes and obligations set out or alluded 
to in said cross-bill. 

And this defendant denies refusing to come to any 
accounting with said complainant; that, on the contrary, 
he has frequently endeavored to procure such an account- 
ing, and has been unable to do so, and that he is now ready 
and willing to have an accounting with said complainant 
under the order and direction of this court. 

Order of July 6th, 1877. 

Title of cause. No. 18556. 

“And now, this cause having come on this day to be 
heard, and the Court having announced the principles gov- 
erning the same. 

‘Now, therefore, before entering a final decree herein, 
the Court refers thiscause to Walter Butler, one of the 
Masters in Chancery of this Court, for the sole purpose of 
ascertaining the amount due upon each principal note, as 
the same may be ascertained from the evidence heretofore 


adduced herein, except the said principal note, number 
1 


30820, bearing date, April 4th, 1874, being for the sum of 


eight thousand dollars, and he is hereby directed to com- 
pute such amount, so due upon each principal note 
and each collateral note, with the exceptions hereinbefore 
stated. 

“And he is further directed to permit the said Samuel J. 
Walker to select the principal notes belonging to said bank, 
upon which to apply the fifteen thousand dollars, ($15,000), 
paid to the said bank by the check of Baird and Bradley, 
bearing date, the day of , A. D., 1874. 

‘And the said Samuel J. Walker, having now elected in 
open Court to have said International Bank charged with 
the net proceeds of the sale of the premises, ordered by this 
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Court to be sold in a certain cause, heretofore pending in 
this Court, wherein said International Bank was complain- 
ant, and Frederick Haskell, John Barker, Samuel J. Walk- 
er and others were defendants, which such premises were 
purchased at such sale by said International Bank, the said 
master is directed, after deducting all costs and expenses 
of foreclosure of said premises, to permit said bank, by its 
officers to select the principal notes, upon which to have 
said net proceeds applied. 

‘‘ And the said master is further directed to take an ac- 
count of all moneys collected by said bank upon cullaterals 
special to all the above mentioned principal notes, as the 
same appear from the evidence now taken, and apply the 
same upon the principal notes, for which they were special- 
lv pledged. 

“ And said master shall also take an account of all sums 
paid upon general collaterals held by said bank, as such 
payments appear from the evidence heretofore adduced 
herein, and apply the same upon the principal notes so held 
by said bank, as it may appear from the evidence already 
adduced that sald bank has heretofore chosen to apply 
them, or, if said bank has not applied them, that said mas- 
ter shall apply the same as said bank by its officers may be- 
fore the master elect tO apply them: when partial payments 
have been made the master shall follow the usual rule of 
computation. 

Where payments have been made to said bank on general 
collaterals, the bank shall be charged at the rate of six per 
cent. per annum thereon. ‘The master shall compute in- 
terest upon said principal notes that bear interest from date 
at the rate such notes bear prior LO maturity from the time 
to which interest has already been paid, and upon said 
principal notes that do not bear interest from date, at the 
rate of six per cent. per annum from the date to which in- 
terest was last paid, and upon all said collateral notes he 
shail compute interest according to their terms. 

“The said master is further directed not to consider the 
question of usurious payments of interest upon any of said 
notes. 

“The court further finds that at different times during 
the continuance of the dealings between Walker and the 
International Bank, accounts were presented to said Walker 
by the bank of amounts debited and credited to him upon 
the books of the bank, and that said accounts were retained 
by Walker without objection on his part, made either to the 
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aggregate or the various items of said accounts, and up to 
the time of the commencement of this litigation no objec- 
tions had been made to the same, and that said accounts are 
not to be investigated by the master as to such general items, 
but said Walker may be allowed to prove if he can that 
there have been items included fraudulently in said ac- 
counts, or that there are specific credits to which he is entitled 
in said accounts. 

Master’s Report, filed February 2d, 1878. 

In pursuance of order of court he re tofore entered in the 
cause, presents “a statement in tabulated form, showing the 
principal notes described in the bill in this cause. The col- 
lateral notes securing the payment of the same, the trust 
deeds securing the payment of said collaterals, and also 
showing all amounts paid on each of said notes, and the 
amount now due upon the same. In finding the amount 
now duethereon 1 have taken into consideration all the 
testimony taken in said cause.” 

Principal note, Ex. 227, $5,000. Interest from October 
Ist, 1875, $1,286.66, total amount $6.28. 66. 

Collateral note, Ex. 228, securing Ex. 227. Principal, $6,- 
666.66. Interest from January 5th, 1871, $3,748.12, total 
$10,414.78. 

‘Bank introduces principal notes to obtain surplus as 
follows: ” 

Kx. 40, Prin. $4,000, Int. from October 12th, 1873, $1,022.- 
02, total $5,022. 

Kix. 41, Prin. $10,000, Int. from October 26th, 1872, $2.- 
5:51.66, total $12,531.66. 

Hx. 44%, Prin. $16,748, Int. from October 26th, 1873, $4.- 
240.03, total $20,988.03. 

Ex. 43, Prin. $6,000, Int. from October 22d, 1873, pay- 
ments on balances credited, and balance reported due Jan- 
uary Ldth, 1878 8, $6, 423 98. 

Ex. 45, Prin. $ $10,000, Int. from October 2}st, 1873, $2,540, 
total $12,540. 

Kix. 48, Prin. $6,000, Int. from November 14th, 1873, $1.,- 
501, total $7,501. 

Kx. 50, Prin. $6,000, Int. from November 14th, 1873, $1.- 
o01, total $7,501. | 

Kx. 53, Prin. $5,000, Int. from October 1st, 1873, 
386.66, total $6,386.66. 

Ex. 54, Prin. $8,000, Int. from October 28th, 1873, 
022.67, total $10,022.67. 
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Ex. 55, Prin. $4,000, Int. from October 17th, 1873, at ten 
per cent. $1,697.62, total $5.697.72. | 

Ex. 56, Prin. $4,000, Int. from October 17th, 1878, at ten 
per cent. $1,697.60. total $5,697.62. : 

Ex. 57, Prin. $4,000, Int. from October 17th, 1873, at ten 
per cent. $1,697.62, total $5,697.62. a | 

Ex. 58, Prin. $5,000, Int. from October 26th, 18735, $1,- 
265.83, total $6,265.83. 

Ex. 59, Prin. $5,000, Int. from October 26th, 1878, $1,- 
265.83, total $6,265.83. 

Ex. 60, Prin. at November 11th, 1873, $7,500, application 
of part of Baird & Bradley payment, as of November 11th, 
1873, leaves Ex. 60 paid. 

Ex. 61, Prin. at November 6th, 1873, $10,000, balance 
Baird & Bradley payment, $8.012.50, Int. to September 2d, 
1874, $68.04, amount $2,085.54, deduct payment of $2,500 
paid September 2d, 1874, balance in Walker’s favor, to he 
applied on other indebtedness $415.46. (But the Master does 
not apply it.) 

Ex. 63, Prin. $5,000, various payments are credited and 
balance due is $1,113.18. 

Ex. 64, Prin. $1,000, various payments are credited and 
balance due 1s $59.83. 

Ex. 65, Prin. $12,500, Int. from November 17th, 18783, 
$3,120.83, total $15,620.83. 

Ex. 66, Prin. $10,000, Int. from March 21st, 1874, $2,290, 


total $12,290. 


Ex. 67, Prin. $41,755.67, Int. 1s computed on this at ten 
per cent., from March 17th, 1874, and various credits 
allowed, including “ Proceeds of Barker and Haskell sale, 
January 16th, 1877,’’ balance due reported at $8,151.57. 

Ex. 67 A., Prin. $7,000, Int. from September 28th, 1873, 
at ten per cent., $3,007.37, total $10,007.37. 

Ex. 67 B., Prin. $5,000, Int. from October 30th, 1873, at 
ten per cent., $2,104.16, total $7,104.16. 

The report is dated January 15th, 1878. 

It is followed by a statement that notice was given to file 
exceptions to the report, which notice accompanied the re- 
port. No exceptions were filed. 

Final decree 28th February, 1878, in 18556. 

Cause came on to be heard on pleadings, etc., and upon 
depositions, proofs, and exhibits filed herein, and upon evi- 
dence heard in open court, and upon the report of Walter 
Butler, Esq., a master in chancery, to whom this cause was 
heretofore referred, to state an account. The court finds 
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therefrom the equities of the case against Samuel J. Walker 
and against the Wilshires dismisses his cross-bill and their 
bill, and further, that Walker is indebted to Frey upon the 
note made by him, No. 2533 for $5,000, dated July, 1878, 
payable ist April, 1873, to the order of the said Inter- 
national Bank, and is entitled to interest at 6 per cent. 
thereon, from Ist October, 1875, the time to which 
the last payment of interest was made thereon; that 
the bank, for a valuable consideration, indorsed it to said 
Frey, that there was due said Frey from said Walker there- 
on $6,286.66 onl5th January, 1878, the date of the Mas- 
ter’s report, which still remains due. ‘That Walker in- 
dorsed and deposited with said bank to secure said note, 
the note of A. C. Badger, dated 5th January, 1871, 
for $6,666.66 payable toS. J. Walker, one year after its 
date, with interest at 8 per cent.,and there was due on 
this last mentioned note $10,414.78, on the 15th Jan., 1878. 
the date of said Master’s report. That to secure this last 
mentioned note said Badger and Elvira C., his wife, made 
to John G. Rogers a mage deed conve ying to him for the 
purpose aforesaid the E. $ of block 32, in C. I. subdivision 
of FE. 3S. 41, T. 39, N. R. 14 E., Cook County, JI., which 
deed was recorded 7th January, 1871. That Frey is en- 
titled to have this deed foreclosed and the premises sold to 
satisfy the note secured by said trust deed and the proceeds 
applied on the said principal note to satisfy the amount due 
him. That the indebtedness evidenced by said principal 

note was originally created on or about 6th January, 1871, 
and was evidenced by the note of S. J. Walker, and the in- 
debtedness so created has continued in existence and is now 
evidenced by the said principal note to belong to said Frey. 
That the said Badger note was originally pledged to said 
bank on or about 6th January, 1871; that by agreement 
between 8S. J. Walker, and said bank, all notes pledged by 
him to it or the International Trust Company, after the satis 

faction of the principal indebtedness for. which specially 
pledged were to be held as a general collateral to secure all 
indebtedness at any time due from 8. J. Walker unto said 
Mutual Trust Company, or said bank, and that by virtue 
of said agreement said bank is entitled to any surplus that 
may remain upon the sale of the ape after the satis- 
faction of the principal note for which the Badger note was 
specifically pledged; that said Trust Company, now said 
bank, has continued, in possession of said collateral ever 
since it was originally pledged and has ever since been 
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entitled to hold the same as security for Walker’s indebt- 
edness to it. 

“That said Samuel J. Walker was indebted unto the said 
International Bank on January 15, A. D. 1878, the date of 
said master’s report, in the sum of $172,474, which still re- 
mains due and unpaid, and said bank is entitled to what- 
ever surplus may remain upon the foreclosure of said 
premises after the satisfaction of said principal note of said 
David Frey, not exceeding the amount so found due upon 
said collateral note.” 

That all the material allegations in the said supplemental 
eross-bill of David Frey are true; that the Court has juris- 
diction of all the parties hereto, and of the subject matter 
hereof. 

“Tt is therefore ordered, adjudged and decreed by the 
Court that said cross-bill of said Samuel J. Walker and said 
original and supplemental bill of George Wilshire and 
others, be dismissed for want of equity, and that the report 
of said master be ratified and confirmed.” 

The decree then directs the property to be sold unless the 
amount due on the Badger note is paid into court by some 
of the defendants. 

“That out of the proceeds of such sale the master shall 
retain his commissions and disbursements, and pay to the 
elerk of the court the costs of this suit to be taxed, and he 
shall pay to said David Frey the sum found due to him as 
sforesaid, with legal interest from January 15th, 1878, and 


‘if any portion shall remain in his hands of such proceeds, 


he shall pay out of the same unto the said International 
Bank a sum which shall be equal to the difference between 
the amounts so to be paid unto said David Frey and the 
amount so found due upen said Badger note with interest, 
end if any shall remain in the hands of said master after 
the above payments, he shall pay the same over unto the 
other parties herein, as may be hereafter directed; and it 
is further ordered and adjudged that said David Frey 
have a decree against said 8. J. Walker for any balance 
of money that may be found due him herein, after said 
sale and application of proceeds as aforesaid, and that execu- 
tion issue for the collection of such balance when ascer- 
tained.” 

All of them objected to by assignee. Objection overruled 
and exception taken. 
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THE ASSIGNEE’S EVIDENCE 


Decree in this cause of April 25, 1878, set out as part of 


the record, (ante R. p. 67.) 

Order OF Ape Llate Court reversvi 1g that decree filed April 
11, 1861, (ante R. p. s | 

Offer of proof: The assignee also offered to prove each 
and all of the same facts, matters and things, instruments 


In writing and records stated and set forth in that part of 
his answer filed Nov. 30, 1883, to the supplemental bill of 


the bank commencing with the words, “that at the date,” 
in line 27 of page 3, (R. p. 222,) to the words, “ been ren- 
dered,” in line 27 of page 14 inclusive, (R. p. 236,) and ii 
the amendments to said answer from the Ist page, (R. p. 
047,) to the end of 26th page, (KR. p. 378,) inclusiv: separately 
and severally considered, whieh was objeeted to DY Said 
complainants and such objec ined by the C 
and each and all of said matters, ete., separately an 
} 
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severally. considered, excluded, to which ruh 
assignee then and there excepted. And _ sa 
also read: Proceedings LN [inte rnational Bank v. Biv nminock 
No. 15550. Exhibit H. to Sup. Bill of Assignee. 
Bill. (;eneral No. 15550, filed Mareh l9th, 1875, by the 
International Bank of Chicago, states: 


That it is a corporation existing under the laws of Lhinois, 
formerly known as the International Mutual Trust Com- 
pany. That Samuel J. Walker is indebted to it on a pr 
issory note, (setting outa copy), No. 2612. dated March ] Ith - 

| é 


1873, for $7,000, payable four months after the date thereof 
to the bank, with interest at 10 per cent. after due, “and in 
Case this note shall not be paid WwW ithi in three days after ma- 
turity thereof, interest shall thenceforth be charged and 
paid at the rate of twenty-four per cent. per annum, such 
rate being agreed upon as the measure of liquidated dam- 
ages, for the non-payment hereof at maturity,” and recit- 
ing the deposit as collateral to secure the payinent thereof, 
note for $10,000, by H. H. Walker, secured by trust deed to 
Francis A. Hoffman, on block 15, N. E. 8S. W. 5d, 38, 14, 

That in order to secure the payment of said note, said 8. J 
Walker endorsed, pledged and delivered to plaintiff, a 
certain other note by Henry H. Walker, (setting out a copy 
dated April 26th, 1870, for $10,000,) at sea years, with in- 
terest at 8 per cent., to the order of S. J. Walker. That to 
secure this $10,000 note, into 2 ncaa hands the same 
might come, S. J. Walker, on the 26th day of September, 
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1870, made to Francis A. Hoffman a deed of trust, convey- 
ing to him, for the purposes aforesaid, the premises in Cook 
County, Illinois, described as block 15,in Packer’s subdi- 
vision of N. E. 4, of S. W. 4, S. 5, 3, 38, N. R. 14 E. record- 
ed September 26th, 1870. ‘That neither of said notes have 
been paid. That the $10,000 note and trust deed were origi- 
nally endorsed and pledged to it. on or about 26th of Sep- 
tember, 1870, for the purpose of securing a certain other 
note, date September 26th, L870, for $7,500, that the indebt- 
edness evidenced by this last $7,500 note has never been 
paid, but that the evidence thereof was changed from 
time to time, until the $7,500 note, No. 2612, first set out, was 
given in lieu of the former evidence of indebtedness, and in 
which said $10,000 note was continued as a special pledge, and 
still remains specially pledged tosecure the debt aforesaid. 
That said note and trust deed were also held as a general 
pledge or collateral by it, to secure,it whatever debt was 
there or might thereafter become due from said S. J. Walker 
to it, in accordance with the agreement, of which the follow- 
| isa copy, sets out “blanket agreement,’ dated July 
869, (same as R. p 43) 

hat after the change in the name to confirm the former 
agreement, S.J. Walker executed to it another “blanket” 
agreement, dated July 4th, 1875, of same purport as the 
preceding, sets out that agreement, (same as R. p. 7.) 

That at the time when said note of $10.000 was so pledged 
to it, S. J. Walker was largely indebted to it, in an amount 
far exceeding the amount of said $10,000 note, and the 
same indebtedness, as it then existed, continues to exist, and 
remains unpaid t> a much larger amount than the amount 
now due thereon. That John Brennock, Julius Rosenthal 
and Joseph Tabor claim some interest in or to the premises 
above described, either as subsequent grantees, mortgagees, 
trustees, incumbrancers or otherwise, but that whatever 
interest they have in and to said premises is subsequent 
to and subject to the rights of plaintiffin the premises, that 
S. J. and H. H. Walker refused to pay either of the notes 
set out, and it is entitled to have premises sold and proceeds 
resulting therefrom applied upon debt due it from.S. J. 
Walker. 

Prayer. Answer without oath, for a deeree directing the 
premises to be sold by the master, “and the proceeds thereof 
applied towards payment of the indebtedness of 8S. J. 
Walker to it, and that the defendants, and all persons under 
them, be barred and foreclosed of all right and equity of 
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redemption, and for other and further relief, and for process 
against John Brennock, Samuel J. Walker, Amanda M. 
Walker, Henry H. Walker, Francis A. Hoffman, Julius 
Rosenthal and Joseph Tabor. 

Answer of John Brennock to bill in 18550. filed June 1, 
1875. 

This is a traverse of the bill and sets up title to the land 
In question in that suit 

Answer of S. J. Walker, filed October 21st, 1875, in No. 
18550 (Ex. “I” to Sup. cross-bill of assignee at R. P. 

Admits that the bank and trust company are identical, 
—denies his indebtedness to complainant on the note for 
$7,000, No. 2612, or in any sum, or for any amount what 
ever. That in the course of a long series of dealings exté nd 
ing through a number of years, between complainant and 
him, he fre ue ntly had occasion to and did borrow mon: y 
from it, and deposite d therefor with it his notes, someti 
for the amounts so borrowed, and frequently for much 
larger amounts, and to secure the payment of such notes he 
often deposited with it other notes of himself or of other 
persons secure d bv mortgage or trust deed, conveying real 
estate. That owing to the frequency and magnitude of his 
dealings with complainant, and that his memoranda of 
such dealings (in those instances in which he retained 
memoranda thereof), have been largely lost, and to the fact 
that the complainant has constantly refused to give him 
access to its books and aint he can neither admit or 
deny the making of the notes set out in the bill, and calls 
for proof, admits the pledge of the $10,000 note to complain- 
ant, and that it was secured by trust deed to Hoffman on 
the premises alleged, neither admits nor denies the two 
$7,500 notes, but avers that they and all others are fully 
paid. 

Admits that from time to time he signed papers presented 
to him by the officers of the bank, but in the hurry and 
pressure of business he freque ntly signed without knowing 
their contents, relying on the good faith and inteygrity of 
bank and its officers. 

That in the course of his dealing with the bank he paid 
in large sums of money which he ought to be, but has not 
been, credited with in his accounts with it, and without the 
usury in his dealings they are sufficient to pay all he owes 
it. 

Denies indebtedness to bank at the time he deposited the 
$10,000, that the debt claimed was wuolly composed of 
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usurious interest, charged by the cemplainant for use of 
money borrowed by him from it. 

That the usury paid by him to it amounts to $400,000, 
and ona fair aecounting the bank will be found indebted 
to him. That he always has been willing to come to a fair 
and equitable accounting, but complainant refuses so to do. 

That he is not indebted to bank, and is entitled to have 
said securities surrendered-to him. 

Order, November 8th, 1875. Ordered thatsaid cause be, 
and it hereby is referred to Walter Butler, Master, etc., to 
take proof of allthe material allegations in said bill con- 
tained, and report the same to this court with all conven- 
ient speed, with leave to either party to apply to the court 
for directions. 

Cross-bill of Samuel J. Walker, filed December 3d, 1875, in 
No. 15550 (“‘ Exhibit K” to Sup. cross-bill of assignee, ante, 
R. p. 

Sets forth the filing of the original bill and his answer to 
it. That he had for many years, from some time in 1868 to 
1873, kept with said bank, prior to June, 1872, known as 
the International Mutual Trust Company, a deposit account, 
and did deposit with it from time to time large sums of 
money, and drew against such deposits, checks and drafts, 
some of them to settle pretended balances fraudulently 
elaimed to be due it from him. That during that time he 
also borrowed large sums of money from it and gave it his 
notes therefor, of which sums of money some were paid to 
him and others credited to his account. That such loans 
were always made and notes given to it upon rates of inter- 
est of more than ten per cent. per annum, and were 
usurious and in,violation of the statutes in such case made 
and provided, and of its eharter. That in his accounts 
with it, it from time to time charged him with various 
large sums of money upon one pretext or another which 
were without consideration, and some of them upon a 
usurious consideration, and others exorbitant, unusual and 
excessive, as between banker and depositor. That some of 
said loans of money were paid at maturity, others extended 
from time to time, some by indorsements on the notes 
to indicate it, others by new notes, but always being 
upon an agreement to pay a rate of interest greater than 
ten per cent. per annum. That he also deposited with 
said corporation as collateral to said notes, and to secure the 
payment of the same, divers notes and obligations for the 
payment of money secured by mortgages or trust deeds on 
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real estate. That his deposit and discount accounts with it 
are of long standing, of large amounts and complicated, 
and to be fully understood need careful examination. That 
he has at no time had from it the usual bank book, nor has 
he kept regular books of account in which his dealings with 
it were set down in detail, so that he could make out and 
state an account. That he has at all times relied on the 
good faith and integrity of the officers of said bank in keep- 
ing the books thereof, so as to show accurately all his deal- 
ings with it. That its officers have at various times made 
out what they called a statement, and on various pretexts, 
and under the pressure of his necessities as a borrower of 
money, and indebted to it, obtained from his signature to 
them as correct, but he so signed them without a careful 
aud full investigation thereof, and without the opportunity so 
to do, and he charges that they are full of errors, over-charges, 
excessive and exorbitant charges, and that he should not be 
bound thereby. That they have always kept such statements 
and his checks, paid notes and other vouchers in its own 
possession, and not allowed him an opportunity to verify 
and inspect the same, although he has repeatedly requested 
of said bank and its officers an inspection of books, ete., and 
he charges thet upon a full and fair statement and adjust- 
ment of his account with it, including all payments made on 
account of usurious interest, all the principal notes made by 
him to it including those held by others to whom it has 
assigned them, or any of them will, be found fully paid and 
satisfied, or without consideration, and that he does not owe 
it anything. That the note set out in the bill as made by 
him to it, was so made in the course of the dealings and 
transactions between him and it, and were given either 
upon the loan of money or the forbearance of money due, 
or about to fall due, and no circumstances existed justifying 
the insertion of the “ penalty clause,” and that that was put 
in simply as a cloak and cover for usury. That he signed 
said notes as he would any other presented to him by a 
bank, because he could not get the accommodation without. 

Prayer, answer without oath, that an account be taken 
in-the premises between the said bank and him, and it re- 
quired to make a full and fair statement and account of all 
the dealings and transactions between it and him, and if 
anything shall appear to be due on the notes set out in the 
bill, then on payment thereof it and the collaterals be sur- 
vendered, or if nothing due, or said notes are usuriqus, then 
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that the same be delivered to him, and general relief and 
prayer for process against the bank to answer, etc. 

Order of 12th of January, 1876, in No. 18550 (Exhibit L, 
in Sup. cross-bill of Jenkins in this suit, ante, p. 295.) 


INTERNATIONAL BANK 
15550 v. 1028 - Bill. 
JoHN BRENNOCK, et al. j 
and 
SAMUEL J. WALKER, 
V >» Cross Bill. 


THE INTERNATIONAL BANK. 


“ And now, this day, comes the said International Bank 
of Chicago, by Rosenthal & Pence, its counsel, and moves 
the court fur direction, as authorized by a former order of 
this court, as to whether it or its officers shall be compelled 
to produce the books, papers and vouchers, as called for in 
a subpoena duces tecum offered in evidence in said cause, be- 
fore the Master in Chancery of this court, and marked 
Exhibit 218. 

“And it appearing to the court that Berthold Loewenthal, 
president of said bank, who had been examined as a witness 
on behalf of said bank, upon cross-examination by the de- 
fendants, refused to produce the same for the reason as- 
signed by him in the following language: 

“«T refuse to pruduce them for the reason, that if pro- 


“duced they would have a tendency to expose the Interna- 


‘tional bank, as well as those claiming under the bank, in 
‘these suits upon the notes of Samuel J. Walker, sold and 
‘transferred by the said bank to them, to the penal liability 
‘of usury or forfeiture of the same, taken by them or con- 
‘tracted for with said Walker, and would have the tend- 
‘ency to subject said bank and said parties claiming under 
‘it, to such penalty or forfeiture of usury, and would have 
‘a tendency to furnish evidence whereby the franchises and 
‘charter of said bank might be forfeited on account of such 
‘usury.’ 

“And itappearing to the court from the record herein 
that said Samuel J. Walker and other defendants are in- 
sisting upon the forfeiture of all interest taken or agreed to 
be taken by said bank of Samuel J. Walker, in their deal- 
ings with each other by virtue of the statute of Illinois, re- 
lating to the subject of usury, and are defending against the 
recovery of any interest by said bank, or its assignees, upon 


155 


the promissory notes set out in the pleadings, as made by 
said Walker to it, and are seeking to have satisfied and de- 
clared paid said promissory notes, by the application of 
all interest heretofore received by said bank from said 
Walker, upon the ground that the same was usurious and 
illegal,andcontrary to the statute 1n such case made and 
prov ided. 

And said motion having been fully argued by Rosen- 
thal & Pence, counsel for said bank Loewenthal, and by John 
N. Jewett, E. C. Larned and W. T. Burgess, counsel for said 
defendants, and the court being now fully advised in the 
premises doth sustain the objection interposed by said 


Loewenthal to the production of the books, papers and 


vouchers as set forth and described in said subpcena duces 
tecum, unless the said Samuel J. Walker shall, by a stipula- 
tion duly signed and filed in this cause, waive the forfeiture 
of legal interest, so that in taking the account in the cause, 
interest may be charged against the said Walker upon the 
loan or forbearance of money to him by said bank, up to 
and at the legal rate therefor, notwithstanding any for- 
feiture thereof which he might otherwise be entitled to, and 
that none of the other parties to this suit shall have the 
benefit of said books and papers, etc., unless a like stipula- 
tion be signed and filed by them respectively. To which 
ruling of the court the defendants by their counsel now 
here except. 

And said stipulation in pursuance of said order being 
now here filed by said Walker, it is ordered that the said 
international Bank produce before the Master, under the 
oath of its officers, the books, papers, vouchers, and other 
written memoranda in its possession, touching the business 
dealing or transactions had done or transacted by or be- 
tween it and said Walker, in obedience to the said subpeena, 
or as may be necessary to a full, accurate and complete 
statement of the accounts in the case before the Master.” 

Stipulation, filed 12th January, 1876. 


THE SACRE ATION BANK G. No. 15550. 
vi Bill and Cross Bill. 

BRENNOCK et al. j 
It is hereby (under and in pursuance of the order this day 
made in this cause, but not intending hereby to waive the 
exception taken to such order) stipulated by said Samuel J. 
Walker.that the forfeiture of legal interest be, and the same 
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is hereby expressly waived, so that taking the accounts in 
the cause, interest shall be charged against the said Walker 
upon the loan or forbearance of money to him, up to and at 
the legal rate therefor, notwithstanding any forfeiture 
which the said Walker might otherwise claim or be entitled 
to. But evidence obtained from books, etc., produced under 
said order shall not be used by the parties hereto in any 
other than the causes in which said bank and Walker are 
interested, and standing upon reference to the Master, W. 
Butler, Esq. 
SAMUEL J. WALKER. 


Answer of International Bank to cross-bill of ae 8 Walker, 
filed 31st of January, 1876, in No. 18550. (Ex. M. to sup- 
plemental cross-bill of assignee, ante, R. p. 299.) 3 

Admits 8. J. Walker deposited money and kept an ac- 
count thereof with said aaa but when it commenced can 
not state; admits Walker has deposited with it large sums 
of money, and drew against the same from time to time; 
denies that any of such checks were to settle to pretended 
balances, but if to settle a balance it was just and due the 
bank. Admits that he was also a borrower of money, 
which was sometimes paid to him and sometimes credited 
in his account with it, or in other ways as Walker directed; 
denies that such loans were for a greater rate than ten per 
cent. 

Admits some loans paid at maturity, and others extended, 
but not at a greater rate than ten per cent. 

Admits Walker deposited from time to time with it as col- 
lateral to said notes, and to secure the same divers notes 
and obligations for the payment of money. 

Denies that there are any unsettled accounts betwéen it 
and said Walker, except the unpaid notes held by said bank. 
That all the book accounts between it and said Walker have 
been closed and settled upon an account stated between 
them, and Walker has no longer any right to go intoan in- 
vestigation of his accounts with the bank. 

Admits Walker has not had the usual bank book, but that 
was because he would not have one. 

Admits Walker has not kept regular books of account, or 
that he himself could make out an account of his various 
transactions with the bank, and admits Walker has always 
relied on the good faith and integrity of the bank and its 
officers in keeping its books so as to show accurately all the 

dealings of Walker with it, and avers that it has so kept 
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strict account of all its dealings with him. Alleges that 
Walker has had a fair and full settlement of his accounts 
with said bank at various times. 

Admits that it had many of the checks and paid-up 
notes of said Walker, but denies that it has all of them. 
That said checks are proper vouchers to be held by it 
against said Walker. Denies that it has refused to allow 
Walker to verify such paid-up notes or checks, and alleges 
that prior to this suitit allowed him to do so when re- 
quested; it admits it now refuses him access thereto as it has 
a right to do. 

Alleges that Walker is indebted to it upon various prin- 
cipal notes now held by it. -That it does not deem it of any 
consequence whether any circumstances existed attending 
or preceding the loan or forbearance of MmoueV SO evidenced 
by said principal notes in said original bill set out that justi- 
fied said corporation in demanding as damages for the non- 
payment of such notes at maturity anything more than a 
legal rate of interest thereon; denies that the notes were 
taken in the said form as a cover or cloak under which to 
recover and receive interest for such loan or forbearance at 
a greater rate than ten percent. That it always had, and 
has the right to take promissory notes from said Walker, or 
any other person, in the form of said notes for the purpose 
of indemnifying said bank or any person claiming under it 
for damages resulting from the non-payment of such notes 
at maturity, and had a legal right to agree with said Walker 
upon the sum so included as liquidated damages for neglect 
or delay in the payment thereof. 

Order, July 6, 1877. (Exhibit N. to Sup. cross-bill of 
assignee, R. p. 312, ante.) | 

Title of cause. No. 18556. 

“And now, this cause having come on this day to be 
heard, and the court having announced the principles gov- 
erning the same. 

“Now, therefore, before entering a final decree herein, 
the court refers this cause to Walter Butler, of the Masters 
in Chancery of this court, for the sole purpose of ascertain- 
ing the amount due upon each principal note, as the same 
may be ascertained from the evidence heretofore adduced 
herein, except the said principal note number 3082 B., 
bearing date April 4th, 1874, being for the sum of eight 
thousand dollars, and he is hereby directed to compute such 
amount so due upon each principal note and each collateral! 
note, with the exceptions hereinbefore stated. 
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“And he is further directed to permit the said Samuel J 
Walker to select the principal notes belonging to said bank 
upon which to apply the fifteen thousand dollars ($15,000) 
paid to said bank by the check of Baird and Bradley, 
bearing date the —- day of ——, A. D. 1874. 

“And the said Samuel J. Walker, having now elected in 
open court to have said Llnternational Bank charged with 
the net proceeds of the sale of the premises ordered by this 
court to be sold in a certain cause heretofore pending in 
this court, wherein said International Bank was complain- 
ant and Frederick Haskell, John Barker, Samuel J. Walker 
and others were defendants, which said premises were pur- 
chased at such sale by said International Bank, the said Master 
is directed, after deducting all costs and expenses of fore- 
closure of said premises, to permit said bank by its officers 
to.select the principal notes upon which to have said net pro- 
ceeds applied. 

“And the said Master is further directed to take an ac- 
count of all moneys collected by said bank upon collaterals 
special to all the above mentioned principal notes, as the 
same appear from the evidence now taken, and apply the 
same upon the principal notes for which they were specially 
pledged. 

“And the said Master shall also take an account of all 
sums paid upon general collaterals held by said bank as 
such payments appear from the evidence heretofore adduced 


-herein, and apply the same upon the principal notes so 


held by said bank as it may appear trom the evidence 
already adduced that said bank has heretofore chosen to 
apply them, or, if said bank has not applied them, that said 
Master shail apply the same as said bank by its officers 
may before the Master elect to apply them; when partial 
payments have been made the Master shall follow the 
usual rule of computation. 

‘Where payments have been made to said bank on gen- 
eral collaterals, the bank shall be charged at the rate of six 
per cent. per annum thereon. The Master shall compute 
interest upon said principal notes that bear interest from 
date at the rate such notes bear prior to maturity from the 
time to which interest has already been paid, and upon 
said principal notes that do not bear interest from date, at 
the rate of six per cent. per annum from the date to which 
interest was last paid, and upon all said collateral notes he 
shall compute interest according to their terms. 

“The said Master is further directed not to consider the 
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question of usurious payments of interest upon any of said 
notes. 

“The court further finds that at different times during 
the continuance of the dealings between Walker and the 
[International Bank, accounts-were presented to said Walker 
by the bank of amounts debited and credited to him upon 
the books of the bank, and that said accounts were re- 
tained by Walker without objection on his part, made either 
to the aggregate or the various items of said aecounts, and 
up to the time of the commencement of this litigation no 
objections had been made to the same, and that said ac- 
counts are not to be investigated by the Master as to such 
general items, but said Walker may be allowed to prove if 
he can that there have been items included fraudulently in 
said accounts, or that there are specifie credits to which he is 
entitled in said accounts.’ 

Master’s report, filed February 4 2, 1878, sets forth that the 
Master, in pursuance of order of reference heretofore made 
to him, presents a “‘a statement in tabulated form, showing 
the principal notes described in the bill in this cause, the 
collateral notes securing the payment of the same, in the 
trust deeds securing said collaterals, and also showing all 
amounts paid on each of said notes and the accounts due upon 
the same. In finding the amount now due thereon I have 
taken into consideration all the testimony in said cause.” 

Exhibit No. 60, rate six per cent., Prin. at Nov. 11, 
1873, $7,500. Application of part of Baird & Bradley pay- 
ment as of November 1, 1873, $7,500,which leaves Ex. 60 paid. 

Collateral note 85, acute Ex. 60, $100,000. Int. from 
September 26th, 1870, $ $0,842.21, total, $15,842.21. 

‘This is the Brennock property, and Walker has appliod 
the $15,000 item toward the satisfaction of the principal 
note. Complainants claim, however, to have collateral fore- 
closed and proceeds applied on general indebtedness under 
blanket agreement. Bank introduces balance of its princi- 
pal notes as follows: 

Ex. 40, Prin. $4,000. Int. from October 12, 1873, $1,022, 
total, $5,022. 

Ex. 41, Prin. $10,000. Int. from October 26th, 1873, $2,- 
531.66, total, $12,531.66. 

Ex. 42, Prin. $16,748. Int. from October 26th, 1873, $4,- 
240.03, total, $20,988.03 

Ex. 43, Prin. $6,000. After allowing payments, balance, 
$6,423.98. | 
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Ex. 45, Prin. $10,000 Int. from October 21st. 1875, $2.,- 
540, total, $12,540. 

Kx. 48, Prin. $6,000. Int. from November 14th, 1873, 
$1,501, total, $7,501. 

Kx. 50, Prin. $6,000. Int. from November 14th, 1878, 
$1,501, total, $7,501. 

Ex. 53, Prin. $5,000. Int. from October Ist, 1873, $1.- 
386.66, total, $6,386.66. 

Ex. 54, Prin. $8,000. Int. from October 28th, 1873, $2,- 
Q22.67, total, $10,022.67. 

Ex. 55, Prin. $4,000. Int. from October 17th, 1873, at ten 
per cent., $1.697.62, total $5,697.62. 

Ex. 56, Prin. $4,000. Int. from October 17th, 1873, at ten 
per cent., $1,697.62, total, $5,697.62. 

Ex. 57, Prin. $4,000. Int. from October 17th, 1873, at ten 
per cent., $1,697.62, total, $5,697.62. 

Ex. 58, Prin. $5,000. Int. from October 26th, 1873, $1,- 
265.83, total $6,265.83 

Ex. 59, Prin. $35,000. Int. from October 26th, 1873, $1,- 
265.83, total, $6,265.83. 

Ex. 61, Prin. at November 6th, 1873, $10,000. Applies 
balance of Baird & Bradley check, $8,012.50. Int. to Sep- 
tember 2d, 1874, $98.04, making $2,085.54; deducts pay- 
ment of $2,500 paid then, which leaves a balance in Walk- 
er’s favor of $414.46 to be applied on other indebtedness 
(but the Master does not apply it anywhere). 

Ex. 63, Prin. $5,000. Applies payments, leaving balance 
January 15th, 1878, $1,113.18. 

Kx. 64, Prin. $1,000. Applies payments, leaves balance 
January 15th, 1878, of $59.88. 

Ex. 65, Prin. $12,500. Int. from November 17th, 1873, 
$3,120.83, total, $15,620.83. 

Ex. 66, Prin. $100.000. Int. from March 21st, 1874; $2,- 
290, total, $12,290. 

Ex. 67, Prin. $41,755.67. Applies payments. Int. at ten 
per cent.; balance January 15th, 1878, $8,151.57. 

Kix. 67 A. Prin. $7,000. Int. at ten per cent. from Sep- 
tember 28th, 1873, $3,007.37; total, $10,007.37. 

Ex. 67 B. Prin. $5,000. Int. at ten per cent. from Octo- 
ber 30th, 1873, $2,104.16, total, $7,104.16. 

Does not report the gross amount due, and reports all 
exceptions, etc.; overruled. (The rate of interest where not 
mentioned is at six per cent.) 

Final decree April 24th, 1879. 

Title of cause, Genl. No. 15550, bill and cross-bill. 
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The parties came, by their respective solicitors, and by 
ayreement the cause is redocketed. Recites that the cause 
came on to be heard on the bill of complaint, and answers 
cross-bill and answers, und replication,and upon depositions 
filed in said cause, and upon the report of Walter Butler, 
Esq., master in chancery, and upon exceptions to said 
report, and upon evidence heard in open court, and the 
court being fully advised, confirms the said master’s report, 
and it appearing to the court from all the foregoing, the 
court finds that 8S. J. Walker, being indebted to the Bank, 
pledged to it the $10,000 note of September 26th, 1870. de- 
scribed in the bill of complaint made by H. H. Walker to 
S. J. Walker, and by him about its date duly indorsed. That 
in order to secure it S. J. Walker, and his wife, Amanda M.., 
made to F. A. Hoffman a trust deed set out in bill of com- 
plaint. ‘That said note and trust deed above described 
have been in the possession of said complainant for the 
purpose of securing indebtedness due or to become due it 
from said S: J. Walker, ever since it was pledged toi as 
aforesaid. That there was due to said complainant ontthe 
first day of January, A. D. 1872, and has been due to it 
ever since, from Samuel J. Walker an amount of money 
exceeding the amount of $10,000. And that of the same 
identical indebtedness existing on the first day of January 
1872, for which the security aforesaid was pledged, there is 
now due the sum of $8,532, and that said complainant is 
entitled to have said premises above described sold and the 
proceeds thereof applied in satisfaction of said indebtedness 
so due unto it; and the said John Brennock consents to the 
entry of this decree for such purpose. It is therefore or- 
dered ‘ that said cross-bill of Samuel J. Walker be dismissed 
for want of equity,” and that in case said sum of $8,532 
is not paid in 20 days, that a sale ofthe premises described 
in the trust deed be made by the muster, the usual decree 
of foreclosure following. 

If any surplus after satisfying costs, interests, and $8,532 
the master to bring it into court for distribution. 

Stipulation. It is agreed by the parties that in making 


up the transcript of the record on appoal or writ of error 


the above papers, if copied in the pleadings of parties, need 
not be again copied. 

Admitted that replications puttin 
duly filed. 

Report of Master in Wilshire v. Bank put in above by In- 


ternational Bank (R. p. 611), filed Feb’y 2, 1878. 
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Report of Master in this case of same date (R. p. 113). 

Admitted that the exhibits Principal Notes referred to in 
said three reports of the Master, Butler, are the same in all 
three of the cases, Bank v. Walker, Wilshire v. International 
Bank and International Bank v. Brennock. 

The assignee in connection with this statement in the de- 
cree in this cause, viz: 

“That the said International Bank has introduced all of 
the collaterals held by it for the purpose of securing the inp- 
debtedness so due to it by said Samuel J. Walker in evi- 
dence in this cause. That since the commencement of this 
suit, certain of those collaterals have been foreclosed and 
the premises securing the same have been ordered to be sold 
by the decree of this court in various suits heretofore pend- 
ing in this court:” 

Offered to prove that among those suits referred to in said 
decree, was the said suit of Wilshire et al vy. International 
Bank et al, No. 18556, to which counsel for Bank objected. 
Objection sustained, evidence excluded and assignee except- 
ed. 

The assignee to show the principal notes and the collater- 
al notes and trust deeds put in evidence in the testimony 
before the Master, Butler, and. at the hearing of the said 
cases in court before Judge Williams, offered and read in 
evidence the three tables following in lieu of the original 
papers, and as a statement of the contents thereof. 


| 
| 
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Table 1.—Principal Notes. 


- . Interest 

moO] -, | After Due} 

o of “ No, Note. | “ae Amount. | When Due. asliq- | To Whom Belongs. 

am Ss | ¥ uidated | 

- A | Damages. 

oun on - - sonra oo ——E — = — - eee 

3125) 1} 2012 Dec. 30, 1871. | $10,000 00; 90 days. (20 per ct./A. Bauer. 

3129 2 1225 Nov. 7, 1870. 5.000 00| ee os 

3133 3| 2422 | 22, 1870. 5,000 00} Feb. 17, °73,) os =e 

3137 4) 2538 Jan, 18, 1873. | 4,000 00} 3months, [24 per ct. 

320] 16) 101i8 B | June 19, 1871. | 4,000 001 60 days. 20 per ct. \ Milier & Liebenstein. 

3205 17) 1736 | July 17, 1871. | 4,000 00}. 2 months, ” 

3210, 18) Say ie 2, 1872. | 12,000 00} days, | “ | e 

3214 19) 2696 April 14, 1873. | 6,000 00; = 24 per c " 

3218 20) 2697 = 1873, | 5,000 00) " , IL oebnitz. 

3223 21) 865 C | Dec. 2, 1870, | 5,000 00| Feb. 2, 71, (20 per ct.! several credits. 

3228 22} 2010 ew 30, 1871. | 5,000 00) 60days, | _ |Schoellkopf. 

3232 23 2011 30, 1871. 5,000 00) = oe 

3313 40 2701 April 15, 1873. 4,000 00) . 24 per ct. International Bank. 

3317 4] 2009 Dec. 30, 1871, | 10,000 00} 30 days, 20 per ct.| ’ 

3321) 2) 2033 - 30. 1871. | 16.748 00} 3 months, | " “ 

3326) 43 2629 | March 27, 1873. | 6,000 00} 90days, (24 per ct. bad several credits. 

3332) 45) 2893 June 20, 1873. | 30,000 00} 60days, | és “s 

3338) 48) 2527 Jan, 20, 1873. | 6.000 00! 20 per ct.| 7 

3343} 50 See = 20, 1873. | 6,000 00) ie ” : 

3349 3 | 2659 | April 4, 1873, | 5,000 00) Z 24 per ct.} - 

IS 53 | 54 2822 May 29, 1873, | 8.000 00) 90 days, = - 

3356) 55! 2795 | Nov. !20, 1872, 4,000 00} 6 months, /20 per ct.| ? 

3360 56 | 276 20, 1872, | 4,000 00) “ o' os 

3364 57 | 2797 iB) ten 26, 1872. | 4,000 00} “a | “ | - 

3369 AR! 2740 | April 29, 1873. | 5,000 00} 60 days, 24 per ct.| ’ 

3373 59) 2741 Wag 29, 1873. | 5,000 00) me | sg | 

3377 60) 2612 | March 14, 1873. | ,500 00) 4months, (24 per ct.) = 

3382 61) 3082 A | Sept. 4, 1873. | 10, 000 00| 60days, | 2s te oy ~ pt. 2, 

1874, $2,500. 

3386 62! 3082 B | April 4, 1874. | 8,000 00| IOdays, (24 per ct.| sever al credite. 

3390 63) 2430 Nov. 24, 1872. | 5,000 00 60 days, (20 per ct. | ; 

3395 64) 2698 April 15, 1873. | 1.000 00 40 days, 24 per ct.| 

3401} 65} 3151 Sept 18, 1873. | 12,500 O¢ 60 days’ | ” + 

3405 66 3276 | Jan. 17, 1874. | 10,000 00! a 9 y 

$409] 67) 3394 | March 17, 1874. | 41,755 67) l0days, | . “ credited $2,906.89. 

3414) 67A| 2924 | June 27, 1873. | 7,000 00' 90 days, 10 per ct.| ie {This note executed 
} by J. D Kinney. 
| Guaranteed by 
| l Walker. 

3417; 67B; 2925 ~ 27, 1873. 5.000 00 4 months, | wr "7 {This note executed 
T } by J. D. Kinney. 

| Guaranteed by 

l alker. 

3419) 68) 2008 Dec. 30, 1871. | 8,750 oo 3 months, (20 per ct.|Loewenthal. 

3424} =e | daly 11, 1873. | 10,000 00) 90days, [24 per ct. " several credits. 

3430) 71] 2526 Jan. 20, 1873. | 5,000 00) xs (20 per ct.|E. Koch. 

3435) 73) 2421 | Nov. 22, 1872. | 5,000 00) Feb. 17, °73,) ane ‘Kohn Brothers. 

3439) 74) 2519 Jan. 18, 1873, 3,500 00; 90 days, | 2 is 

3444) 75) os 6lCUitC* 20, 1873, 5,000 00} i” _ ” 

3449) 76 2716 | April 19, 1873. 5,000 00} 60days. (24 per at.) 7 several credits, 

3453) = 7! .. Sa ie 18, 1873. 3,000 00) “ie “9 < 

3461} 81) 2516 | Jan. 20, 1873. 6,000 00'Feb. 6, °74,/20 per ct. | Austrian: credit $1,000. 

3490) 89\217 and 218] Dec. 15, 1870. 18.000 00;Feb. 15, °71.) ou |Loewentha 1. 

3513} 94) 2405 | Nov. 6, 1872, 11,000 00) 90 days, “| “6 iFleischman; $i, 000 paid April 24, °74.* 

3525} | ze | July 30, 1873. 10,000 00} 60days, |24 per ct.| 'B. Loewenthal 

3539 100/369 and * 371) Dec, 15, 1870. 15,000 00| Feb. 15, °71,/20 per ct.) 

3703; 197) 2985 | July 9, 1873. | 6.000 00 60 days, (24 per ct. (Kohn Brothers. 

3706 199 2936 | 19, 1873. | 6,000 00; - ” 

3711} 202) 2314 | Jan. 18, 1873. | 15 000 00) * 20 per ct.| - 

3719; 209) 2728 - | April 23, 1873. 8 000 ou! OOdays, (24 per ct.! sg 

3743) 227) 2503 | Jan, 18, 1873. | 5,000 00) April 1, °75,|20 per ct. David Frey 
i . } | i i | 


* Onn margin ofn note, in pencil, following memoranda: 


substituted.” 
All the principal notes have indorsements of the 


May 30th, ’71. July 30th, 71. Sept. 30th, °71. 


**Note H. H. Walker $5,000 released, and notes amounting to $3,700 


new maturities, similar to exhibit 1, which has, March 30th, = 


Nov. 30th, 71. March Ist,’73. May ist, °73. Aug. Ist, "73. Sept. 29th, 
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Table 2.—Collateral Notes. 


a » ; 
© 
a a Rate of 
’ a Date of Note, Amount. | When Due. I 
g4 S) ae Se ee Interest. MAKER. 
Az 
j 
3142 5 jl, 22, 23,41, 42, 68; Dec. 29, 1871 $50,000 00 | 18 months./ 8 per ct. (iS. J. Walker. 
3142 6 a y 50,000 00 a he - 
3153 8 June 24, 1872 50,000 00 4° ¥ “ 
3165 10 2 ov. 2, i870. 10,000 00 | 1 year “ H. H. & 8. J. Walker. 
3177 12 3 and 73 June 22, 1570 15,000 00 * se H. H. Walker. 
3188 14 4 Jan’y 2, 1873. 7,500 00 | 2 years 10 per ct. iS. J. Walker 
3237 24 16, 40 Aug. 18, 1870. 12,500 00 | | year. 8 per ct. |H. H. Walker 
3247 26 17 May 15, |} 5,334.00; 2 years. ne F. A. Riddle. 
3258 28 18 Oct. 24, 1870. 6,000 00 | 1 year. ee .|| Hansbrough. 
325% 29 18 as 6,00000 | 2 years. 2%: Acr face 6 
last two notes 
are written, E. 
fN. W. % 
Sec. 4, T. 38 N. 
13, E.3d P. 
3275 | 31 19 and 20 Aug. 29, 1871. | 1250000) 2 years. | 8 per ct. |H. H. Walker. 
3286 | 33 19 and 20 “3 12,500 00 : % 
3298 35 21 Sept. 29, 1869. ‘ 600000; 1 year. 
3331 44 43 Jan’y 2, 1873. 7,500 00 | 2 years. 10 per ct. |S. J. Walker, 
3335 | 46 45 os 7,500 00 ne " a 
3337 47 45 "2 7,500 00 * “a a 
3342 | 49 48 - 7,500 00 . - . 
3347 | 51 50 * 7.500 00 © 4 
3348 52 General ” 7,500 00 ~ : m 
3429 70 69 Jan’y 2, 1873. 7,500 00 x 10 per ct i 
3429 72 71 oe 7,500 00 ip va 
3459 78 74, 77 ~ 7,500 00 3 ze Ps 
3459 | 79 75 7,500 00) eA : e 
mie) 8 : | eel) ae 
3465 83 55, 56, 57 April 10, 1871. 1E 000 00 8 per ct. H. H. Walker. 
3474 85 60 Sept. 26, 1870. 10,000 00 ’ f 
3484 | 87 53 Jan’y 5, 1871. 6,666 66 : : A. O. Badger. 
m1 © 80 June 19, 1869. anes oo) <4 ages = bro 
3516 | % 4 Dec. 29, 1871. | 20,00000 | 12 months. <4 8. J. Walker. Across face of note 
following mem- 
um: 
by 
deed of this date 
uly ‘ 
ts ‘ 


rs. - 7 
filed Jan. 4, ’72. 
Endorsed by 
8. J, Walker. 


Ph LS a ee 
I Ph ie el, 
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Table 2.—Collateral Notes—(Continued.) 


| 


oa 
tae 
$% S Collat. to Ex. Date ot Note Amount. | When Due. ee a MAKER. 
em) .o i a 
A : 
3529) 98. 97 June 20, 1871. {$16,000 00 2years. {10 after due. |S. J. Walker. This is a dupli- 


cate; the orig- 


1871. 
Payable to the 
order of Ade- 
line Laughton 


101 100 av 14, 1868. 20,000 00 | 12 months, | — ..cc.-e-seee H. H. Walker. 
3543) 1 54 Jan’y 19, 1871. 6,666 66 2 years. S8perct. (Badger. 
3549; 105 6.666 66 l year. ” 4: 
3561; 107 58, 59 Aug. 16, 1871. 13,500 00 18 months. om H. H. Walker. 
3561) 1 58, 59- 13,500 00 | 24 months. 7 Sy 
110 61, 62 Feb. 15, 1871. 5,700 00 l year. 5 Riddle. A 
3563) 111 61, 62 5,200 00 2 years, - ** $2,500 paid. 
3564) 112 61, 62 = 5,200 00 3 years. = "ey 
3587 227 Jan’y . 1871. 6,666 66 f 1 year. 2 Badger. 
122 63 Oct. :.. -26FR. 166 66 3 years. ne Lambert Lues. 
pr = 64 Feb 4, 1873. 400 00 we Carl Wandusee. 
to 65 20,000 00 Cuong paresis & Vincennes R. 
3601) 152 Bonds, $1,000 each . 
3601) 153 66 Sept. 18, 1873 10,000 00 Choe 5. Walker and A. ©. & 0. 


‘ ger. 
3602) 154 Le sc aoret of Jdement, Ex’ bit 153. 


3605) 155 66 Sept. 18, 1873. 6,500 00 , ney. 
156 Tree’ pt a "dawns, Ex’bit 153. 
3619} 157 67 July 11, 1873. &,333 00 | Due Oct. 1. Chicago D. & V. R. R. Co 
3620} 158 a July , 1873. 7,500 00 90 days Bp 
3621) 159 fs Aug. Hl, 1873 8,625 00 75 days ’ 
160 " Sept. . ‘ 7,350 00 65 days. o; 
3623) 161 si rg 7,350 00 95 days. zy 
3623) 162 Tr’sc’pt Judgment, Exhibit 67a. 
3641; 163 yes eS 67b. 
164 March 24. 1873. 300 00 3 years. Jacob Donnermuth. 
2656} 166 General. Jan’y 10, 1868. | 25,000 00 | 18 months. S ke 
3672) 176 = t. 24, 1872. 1,066 66 2 years, Frank Boehm. 
3672) 177 si 1,066 6° 3 years, bs 
3674) 180 : April 29. 1873. 225 00 ” Geo. Bradford. 
3675) 183 5 June 1, 1871. 2,000 00 5 years. M. C, Baldwin. 
135 Me Nov. 26, 1869. 700 00 i year. G. Walsh. 
3678) 187 sie May 27, 1873. 5,000 00 oi F. A. Riddle. 
3678) 188 “ : 5,000 00 2 years. het 
3681} 190 ge? July 31, 1873 2,374 00 | 5 months. H. EB. Picket. 
3705; 198 197 May 20, 1873. | 12,50000/ 15 months. 8. J. Walker. 
199 s 12,500 00 es ot 
3713} 203 202 June 22, 1873 10.000 00 1 year. H. H. Waiker. 
4) 205 ry June 22. 1870, | 15,000 00 15 = 
3716} 207 . July 21, !870. 10,000 00 | 12 months. 2 
3721; 210 April 16, 1873. 5,500 00 | 15 months. E. C. Walker. 
3723) 212 _ 6,500 00 o be: 
3725) 216 General. May 20, 1873. | 12,500 00 - 8S. J. Walker. 
3726} 217 = ef 12,500 00 54 3 
3745} 228 227 Jan’y 5, 1871. 6,666 66 | 1 year. A. C. Badger. 
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Table 3.—Trust Deeds Securing Collateral Notes. 


v4 
, 
g 3 a | Secures Ex. Date. Grantor. Trustee. Filed for Rec’d.| PROPERTY CONVEYED. 
. a vt 
3143 7 5, 6 Dec, 29, 1871,/8. J. Walker and wife| Rogers Jan 5, 1872,|Lots 21 to 36, inclusive, Bloc 
10, and Lots 1 9 to 28, - 
er Block 1 is. Walk 
3154 a & Juue 2A, 1872. si i eeessecovesesie June 28, 1872, Lots Hy to 18, ocaetee 
33, Be Fe 
diti 
3166 ll 10 Noy. 2, 1870, Ws MOOSE... .ccrscereeeee| NOV. 15, 1870, Block 2, —— Sub. 
. 39, 
3178 13 12 June 22, 1870, ” Hoffman ............,June 27, 1870, Block > Sub. South 
3189} 15 wot 45": 47, {|Jan’y 2, 1873, * Rosenthal ..........\Jan. 18, 1873, bet fous 1 
5 "19,808 70, 3” ; canal, 
3237 25 Aug. 18, 1870,\H. H. Walker Rogers .........-----|Aug. 26, 1870,) Lots ote} end 2, Block D, 
3248] 27 26 May 15, 1871,| Riddle ‘entwined eee 
F. Smith’ 
i. 8, 39, 14. 
3259 30 28 29 Dec, 13, 1873 .| Hans cough See eeeeeeseoeeseoee or) rececoes| . . Be a Fy Tong . 
3275} 32 31 Aug. 29, 1871,|8. J Wa er and wife; “*  .......-e00- (Sept. 8, + 1871.) Lots 9, 10, 11, 12, Block 1, 
3287 34 Ks 7 a Sept. 8, 1871, Res gy 7, 8, 
—_s ddition 
3299} 36 Sept. 29, 1869,/H. H. Walker...............-|Hoffman............./0ct. 19, 1869,\pot5 31 to 39. 
& McMallen’s Sub., 
8. KE. 20, 
leased 
leased 
3466) 984 83 April 10, 1871, “ Rogers May 19, 1871, Lot 14, Re-sub., 
3 +H Logg’ Sub., N. 
3475 86 85 , 1870./8. J. Walker and wife) Hoffman sreeeeceeeee | SOPE. 29, 1870, 
3484 “8 87 Sept. 26 *y 5, 1871 1, and w Crcccvecoceco! Rogers erereseaeesooss Jan’ y 7. 1871, Wig 15, Packer's A B. 
3494) 9 90 June 19, 1869,| Hansbrough Hoffman ............,June 24, 1869.)g. set on | Reuben 8,50 feet 
3504 93 92 ais ™ eecccoveececoce “ ovasusenouas June 24, 1869, ne teak Gore “Reuben and 
3516) 96 95 Dec. 29, 1871,/8. J. Walker and wife| Rogers Jan’y 5, 1872, Apo 33 to 37 
Usculed saps 
i dee rrgewent aaae: 
3531 99 98 June 2, 1871, . Rice. July 1, 1872|y' & Block 8, Laughton" 
eee of original der 
3542; 102 101 May 14. 1868,)H. H. Walker.............../Hen. Walker...|July 9, 1868,iTots 1 to8: i 
inclusive; 
, inclusive 
* ker 52, — Res 
clusive; 
Block 48, in Sub. of © 
33, 47 of | 
3543; 104 103 Jan’y 19, 1871,| Badger Rogers .............../Jan’y 21, 1871, we % Block 33, &c. | ee 
3549) 106 105 ‘eogtt a ETE, ig E. % Block 33, Bos 
3550; 106A Decree in Su 3 
: peggy over Sn .. 
3562; 109 107 and 108 §=jAug. 16, 1871/8. J. Walker and wife) Rogers.......:.......Aug. 21, 1871, 1 to 4, inel to 2. 
sive; 27 to 32 rors 
6, Sutton’s Addition 
3564; 113 110,111,112 |Feb. 15, 1871,| Riddle 2 csssesereeee (JULY 10, 1873,)/Part of Block AS Aromas 
vision, E. nea ; 
3567; 229 228 Jan’y 5, 1871, r ei ieee . ty Mie B. i Block 
123 122 22, 1872,/L. Lues. F. A. Hoff Lot 32, Block 
3569; 131 130 _ 4, 1873,\C. Wandersee................ PERSIA EO 
3656; 165 164 24, 1873, 3: Donnermuth............. ERE ITA 
3657 167 166 Jany 16, 1868, H,. H, WEIROF occccccccsesces H. —aorne 
get 168 
3673 be 177 Oct. 24, 1872/8, Boeh ¥. A. Hoffman 
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22 PH 4 April 16, 1873,| E. O. Walker J.G. in 
228 Jan’y 5, 1871, A.C. Badger.......c.ccsecc00e! Resi 
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Motion for reference. The assignee moved that it be refer- 
red to a Master to take and state an account of what is equi- 
tably due upon the principal notes exhibits numbers 197 
and 199, being two notes made by S. J. Walker, to said 
Bank, each for $6,000 and by it assigned to H. A. Kohn & 
Brothers, introduced in evidence before the Master, Butler, 
with instructions to include in the taking of such account 
matters touching said notes which occurred before as well 
as after the said notes came into the hands of said Kohns 
from said bank, to which reference with such instructions 
their counsel objected, but offered to refer it to the Master 
to ascertain what is due on said notes, as between said Koh» 
and said Walker after the notes came into the hands of said 
Kohns and such reference was declined by said assignee as 
thereby his defenses to said notes would be excluded: the 
said assignee then and there duly accepted to the rulings of 
the court, which notes are as follows: 

Note. Bank No. 2065. July 19, 1873, for $6,000 at 60 
days (no grace), by 8. J. Walker, at the office, to the order of 
International Bank of Chicago, if not paid within three 
days, interest at 24 per cent.; deposit of one $12,500 note, 
dated May 20, 1873, at fifteen months, made by Walker to 
his own order, indorsed by him, secured by trust deed to J. 
G. Rogers, and gives power to sell collaterals. Itis followed 
by a power to confess judgment, and endorsed by bank 
without recourse. | 

Note. Bank No. 2986. Same date and amount at same 
time, by S. J. Walker, to International Bank, recites deposit 
of a note for $11,500, made by Walker to his own order, 
same date and time, and secured by trust deed to Rogers, 
followed by power of attorney to confess judgment, and in- 
dorsed by the bank without recourse. 

Admission, That on the 19 September, 1878, said Interna- 
tional Bank and said Kohns caused John G. Rogers the 
trustee in said trust deed, Exhibit 201, to thereunder adver- 
tise said blocks 84 and 85, and the north half of blocks 91 
and 92, in Canalport, the ‘lands therein described, and sell 
the same to said Henry A. Kohn for $14,786.50 net, who 
thereupon made a deed as such trustee to said Kohn, recit- 
ing such sale to him under said trust deed for said sum of 
$14,786.50 and conveying the same to said Kohn. That no 

money was paid on said sale, it being made for the use of 
the parties holding the security, that is—to the bank one- 
half and to the Kohns one-half. That the writ of error 
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upon the decree in this cause was sued out of the Appellate 
Court on the 18th June, 1878. 

Ojfer to amend pleadings. Assignee tenders amendments 
to his pleadings setting up these facts, and asks leave to file 
the same, which are as follows: 


A mendments Propose ad. 

ist Amendment—On page 12, after the words “ appear to 
be due” (in Sup. bill), insert as follows, viz: 

And your orator further shows on information and be- 
lief that the said bank and the said Kohns on or about the 
et Seas day of August, 1878, and after the writ of error was 
sued out of said Appellate Court, as herein stated and 
served upon them or they had notice thereof, applied to the 
said Rogers to proceed and sell said lands, viz: Blocks 84 
and 85, and the north half of blocks 91 and 92, in Canal- 
port, under the powers conferred upon him and contained 
in the said trust deed (Exhibit 201 before Master Butler), 
dated May 20, 1875, and set out in the pleadings in this 
cause, claiming to be the owners—holders of the four notes 
of $12,500 each, set out therein and in the pleadings in this 
eause and Exhibits Nos. 198, 200, 216 and 217, before But- 
ler, Master. That in pursuance ot such request sald Rogers 


caused. advertisement to be made, and on the 19th day of 


September, A. D, 1878, sold said lands as such trustee under 
said deed to said Henry A. Kohn on his bid of $15,000, and 
thereupon made a deed to said Kohn on or about that date, 
recorded October 4, 1875, reciting such deed to him, Rogers, 
and sale to said Kohn thereunder, and conveying said 
premises to him by virtue thereof. That no money was 
paid at the said sale, but the said bid was made in the in- 
terest of and for the said bank and thesaid Kohn Brothers: 
and said deed, taken for their use and benefit solely, they 
respectively claiming each one-half, that is—the bank one 
undivided half and the said Kohn Brothers the other un- 
divided half of said Jands under said sale and deed. 

And your orator claims and insists that such sale and 
deed did not change the character of the interest or estate 
of said Bank and Kohn Brothers in said land, but they 
held it thereafter as they did before—simply and only as 
security for what, if anything, on taking an account upon 
just and equitable principles may be found due them re- 
spectively from said Walker, to which accounting he is 
willing and hereby offers to submit. 
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2d Amendment—In prayer for relief insert as follows, 
V1Z: | 
That your orator be let in to redeem said blocks 84 and 
85, and the north half of said block 91 and 92, in Canal]- 
port, in all respects, the same as though said sale and deed 
thereof by said Rogers, trustee, to said Henry A. Kohn had 
not been made; and that said Kohn be declared to have re- 
ceived and to now hold the said lands as a purchaser pen- 
dente lite, and with notice of all equities, your orator hereby 
offering to do equity in the premtses as the Honorable Court 
shall direet. 
(Signed) W. T. BurGEss, 
Solicitor 
lt is stipulated that the above amendments may be filed 
as of february 16, 1884, and answers and replication now 
filed to stand to that bill so amended. 
(Signed) W. jx BURGESS, 
: Sol icitor. 


W hich Was objected to by Rosenthal WV Pence, denied by 
the Court, and assignee excepted. 

Motion to set aside this sale by Roge rs to Kohn under trust 
deed, Ex. 201, thereupon made by assignee, denied by Court 
and exception taken. 

Offer by Ikohn and International Bank. That said H. A. 
Kohn & Brothers, notwithstanding said foreclosure, are 
now willing and offer for the purposes of this trial to permit 
said assignee to redeem said security, by payment of the 
amount due upon said principal notes (exhibits 197 and 
199) after allowing all usurious or other payments, if any 
made to them upon said notes, after the same were sold and 
delivered to them by said bank, and said bank agrees and 
is willing that said assignee should redeem from said sale 
by payment of the amount found due it by the court, as 
provided in the decree herein, or at the option of said 
assignee, to pay the amount realized by it upon said fore- 
closure, viz: $7,398.25, with interest from September 19, 
1878. (But they do not intend to admit that they are not 
now the owners of said property by reason of said fore- 


closure and sale.) 

3ut said assignee insists that he has the right to have 
said sale by Rogers, the trustee, set aside, or the said lands 
sold asthough it had never taken place, to pay the amounts 
to be ascertained by the court justly due the said bank and 
the Kohns, including matters both before and after they, 
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the Kohns, received them, on the principal notes for which 
they received and as he claims hold the said collateral notes, 
exhibits 198, 200, 216 and 217, and said trust deed 201 as 
security, which the court denied, and he then and there 
excepted. 

Motion for account by International Bank. Whereupon 
counsel for the bank moved for an account in said cause; 
and that the court should take as a basis in ascertaining 
the amount due to it, the bank, the amount found due by 
the decree in said case of Wilshire v. International Bank, 
numbered 18556, being the sum of $172,474 on January 
15, 1878, with interest thereon at the regular rate; and that 
the said bank should be charged with all sums collected or 
realized since January 15, 1875, from the collaterals in its 
hands so pledged to it by Samuel J. Walker, and that 
interest thereon should be computed in the usual way, 
where partial payments are made. 

Limitation. Assignee sets up See. 5057, R.S. of U. 
bar of judgment, and insisted that the said decree as a cause 
of action against him as such assignee in bankruptcy was 
thereby barred. Overruled by court, and exception. 

Said : assignee further insisted that as said decree covered 
and included the claims and demands of said bank against 
said S. J. Walker, and the same were merged therein, and 
thesaid decree was now extinguished by lapse of time as 
against him; that the claims and dem: ands so covered, in- 
eluded and merged were also extinguished and no longer 
existed; and that in the account to be taken in this cause 
he was entitled to the proceeds of the collaterals when dis- 
posed of, or the collaterals themselves, when not disposed of; 
and thereupon moved that the said bak be so charged in 
taking said account. Which motion the court de nied and 
assignee excepted. 

And in order to state the account in this cause upon the 
findings and rulings of thecourt herein (the said assignee 
not intending to waive any objection or exception by him 
taken ). 

The International Bank puts in evidence certain stipula- 
tions as follows: 

Stipulation in 12962. 

Stipulation in Bauer suit of January 12, 1882. 

Title of cause. Itis stipulated and agreed by and be- 
tween Robert E. Jenkins, as assignee in bankruptcy of 
Samuel J. Walker, of the first part, and Bauer, Interna- 
tional Bank, Schoelkopf, Miller, Liebenstein, Loewenthal, 
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the sec- 


Loebnitz, Kohn & Brothers, Koch and Austrian of 
ond part, in manner following, that is to say: 

Said Robert E. Jenkins, the assignee in bankruptcy of 
Samuel J. Walker, a bankrupt, has surrendered whatever 
right, title or claim he has or might have in and to the fol- 
lowing securities, in full satisfaction of any right, title or 
claim said second parties, or either of them, might have to 
the following principal notes, that is to say: 

(1.) No. 1018 B, for $4,000.00, Ex. 16, by surrender of 
his claims to the collaterals accompanying the same, to-wit, 
those exhibits in said cause numbered 24 and 25. 

(2.) No. 1736 for $4,000.00, Ex. 17, by surrender of his 
claims to the collaterals accompanying the same, viz: those 
exhibits in said cause numbered 26 and 27. 

(3.) No. 2696 for $6,000.00, Ex. 19, by surrender of his 
claims to the collaterals accompanying the same viz: those 
exhibits in said cause numbered 31, 32, 33 and 34. 

(4.) No. 2697 for $6,000.00, Ex. 20, by surrender of his 
claim to the collaterals accompanying same, viz.: those 
exhibits in said cause numbered 31, 3?, 33 and 34. 

(5.) No. 865 C, for $5,000.00, Ex. 21, by surrender of his 
claim to the collaterals ace ompany Ing same, VIZ: those eX- 
hibits in said cause numbered 35 and 36. 

(6.) No. 271 for $4,000.00, Ex. 40, by surrender of his 
claims to the the collaterals acconipanying the same, being 
said numbers above 24 and 25. 

lt is stipulated and agreed by and between the parties 
hereto, that such surrender shall be deemed and taken as if 
enforced cash payments of the face amount of said notes 
had been made of each of them by Samuel J. Walker, of the 
dates respectively, as follows: 

One (1) of the 14th day of Oct., 1873; two (2) of the 14th 
day of Oct. 1873; three (8) of 11th Nov. 1873: 1 of llth 
Nov. 1873; 5 of 29th Sept. 1875; 6 of 11th Oct. 1873. 

And that in the taking of the account of the business 
dealings and transactions of and between 8S. J. Walker and 
the Inter national Bank of Chicago in any suit or suits, the 
said face amounts shall be allowed and charged as of those 
dates respectively, if otherwise proper to be allowed and 
charged, neither party intending hereby to concede any 
matter other than that by the surrender of the claim to the 

securities the said notes are paid as above provided for. 

And it is further agreed between the parties that said In- 
ternational Bank, Miller, Liebenstein and Loebnitz shall 
and do accept in satisfaction of said principal notes, above 
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herein set forth from said Jenkins, as assignee, etc., the 
surrender of all his interest in said securities, and said 
Jenkins as such assignee, agrees to and does hereby assign 
all claim, title or interest in or to the same to them re- 
spectively, and waives and surrendersany right to said se- 
curities under any and all circumstances, and will, when re- 
quested, apply to the District Court of the United States for 
the proper authority to make this agreement, and to make 
any further instruments, 1f any may be necessary to com- 
plete such assignment, and for ratification thereof, and to 
vest in them the absolute title to said securities. 

[tis dated Jan. 12, 1882, signed by the assignee, by the 
bank under its seal, and ti_e other parties by Rosenthal «& 
Pence, their solicitors 

Stipulation of the 19th December, 1883, in the Bauer suat. 

Title of cause. It is hereby stipulated and agreed by 


and between said Jenkins, as assignee in bankruptcy of 


Samuel J. Walker, party of the first part, and Augustus 
Bauer, the International Bank of Chicago, Schoelkopf, 
Miller, Liebenstein, Lowenthal, Kohn Brothers, Koch and 
Austrian, parties of the second part, in manner following, 
vt. 

That said Robert E. Jenkins, assignee, etc., has surren- 
dered, and does hereby, sell, assign, transfer and surrender, 
unto said Augustus Bauer, whatever right, title, cluim or 
demand he has or might have to the following note, trust 
deed and land therein described, and money received 
thereon and by virtue thereof, viz.: 

Describes a trust deed dated Nov. 2, 1870, made byS. J. 
Walker and wife to S. M. Moore, to secure the payment of a 
note therein described, of same date, made by S. J. & H. H. 
Walker to order of S. J. Walker, by him indorsed for 
$10,000, and known in this suit as exhibits 10 and 11, and 
trust deed conveys block, sec. 31, 59, 14. 

In consideration thereof it is agreed and stipulated be- 
tween the parties that such transfer and surrender is to be 
in full satistaction of two certain principal notes known in 
this suit as exhibits 2 and 3, one principal note numbered 
1225, exhibit 2, for $5,000, dated Nov. 7, 1870, made by said 
S. J. Walker to said bank, payable 90 days after date, and 
by said bank sold to said Bauer, and another principal 
note, numbered 2422, exhibit 3, for $5,000, dated Nov. 22, 
1872, made by said S. J. Walker to said bank, payable Feb. 
17, 1883,-and by it sold and indorsed to said Bauer. 
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And such surrender and transfer are to be taken and 
treated as enforced involuntary payments of $10,412.50, on 
June 1, 1878, and of $5,771 of June 24, 1878, by means 
whereof the amount due upon said principal notes, exhibits 
2 and 3, is deemed and declared to have been paid as 
enforced involuntary payments as of the dates last aforesaid. 

This arrangement and stipulation is not to interfere in 
any manner with the taking of the accounts between said 
Walker and said bank in this.or any other suit or occasion 
if such accounting should be had, except that said princi- 
pal notes then drop out of the accounts as then paid; but 
otherwise the taking such accounting to be had, is to be 
entirely unaffected by this arrangement, neither party in- 
tending hereby to concede any matter to the other, other 
than that by the surrender of the claims of said assignee to 
said money and securities the said principal notes are paid 
as above provided for. 

And further this stipulation shall operate and is hereby 
made to be a transfer and assignment to said Bauer of all 
the interest of said assignee as such ig and to the securities 
herein above described, and to the money above paid, so 
that the said Jenkins shall not hereafter, as such assignee, 
have ar claim any right or title to the same, or any part 
thereof, and said Bauer shall have the absolute right to said 
money and full power and authority to enforce the said 
securities as absolute owner thereof, so far forth as said 
Jenkins, as such assignee,can assign the same. And, if 
necessary, said Jenkins, as such assignee, shall, at the re- 
quest of said Bauer, apply to the proper court for an order 
confirming this arrangement. 

Dated Dec. 19, 1883, and signed by Jenkins, assignee, the 
bank under its seal, and the others by Rosenthal & Pence, 
their solicitors. 

Stipulations of 8th Dec., 1883, in this cause, No. 15157. 

Title of cause. It is hereby stipulated and agreed be- 
tween Robert E. Jenkins as assigneein bankruptcy of Sam- 
uel J. Walker, of the first part, and the International Bank 
of Chicago, of the second part, as follows: 

The said first party hereby transfers and surrenders to 
said second party whatever right, title or claim he has or 
might have in and to the securities hereinafter set out, or 
the proceeds or money collected on account thereof and the 
property described therein under any and all circum- 
stances. ‘ 

First. The two notes made by H. H. Walker, dated 
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August 16, 1871, for oe 500 each, and trust deed accom- 
p: invil 1” same on land in Block 6, Sutton’s addition, notes 
being exhibits 107 and 108, and trust deed exhibit 109 in 
this cause 

ead Three notes made by Francis A. Riddle, dated 
Kebruarv 15, 1871, each for $5,200, and the trust deed se- 
curing the same, convey part of Block 7, Assessors division 
of EB. + of S. E. ~ ee as od. N. 17, 16 E., said notice 


te 


be ing exhibits ae 111 and 11? and the trust deed ex- 


hil bited 113 in this cause. Net proceeds of sale of part of 


said premises, made by the trustee vadded the trust deed 
February 11, 1882, amounted to $4,929 and $519.25 collect 
ed on the Baldwin securities (below). 

Third. A note made by Mary C. and Silas D. BaJdwin, 
dated June 1, 1871, for $2,000, and the trust deed securing 
the same, to J.G. Rogers, being exhibits 183 and 184 in this 
CaUSC 

In consideration of the transfer and surrender of the said 
secu ritie Ss, the Prope rty de scribed therein, and of the moneys 
collected upon or by reason of such securities herein above 
set out, it 1s agreed and stipulated that the same is to be in 
full satisfaction of the two principal notes of Samuel J. 
Walker for $5,000, each numbered respectively 2740 and 
2741, and being exhibits 58 and 59 in this cause, and said 
securities, property and money are taken as an enforced in- 
voluntary payment by said Walker or his assignee of $6,000 
aus of June 25, 1575, and of the sum of $510.28 as of January 

1881, and of the sun of $4,929 as of February 11, 1882, 
upon said two principal notes, which is the amount agreed 
upon as the value of said collateral securities, property and 
money. 

This arrangement and stipulation is not tointerfere with 
the taking of such accounts between said Walker and the 
said bank in this or any other cause or occasion (if the 
taking of such accounts shall be allowed) except that said 
bank is to be charged as of the dates aforesaid, with the 
amounts aforesaid as an involuntary enforced payment by 

said Waiker or his assignee, of principal notes; and the 
said principal notes shall drop out of the account as paid, 
otherwise the taking of the said accounts to be ultimately 
unaffected by this arrangement, neither party intending 


liereby to concede any matter to the others, other than that 


Ly the surrender of the claims of said assignee to said 
ioney and securities, the said principal notes above de- 
<gribed are paid as above provided for. 
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the proper court an order confirming 
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- the arrangement. 
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Bank el al. as conelusive upon the parties, and the court 


overruled his objections and assignee excepted. 

And thereupon the assignee read in ey idence tha rep rts 
of sale and distribution in following cases. 

Report of saie in Bauer case No. 12962. 

Title of cause. Recites that in pursuance of decree 
April 25, 1878, having duly advertised as thereby required, 
he did on the 24th June, 1878, sell to Jacob Rosenberg Lots 
?1 to 36, Block 10, Walker’s Dock addition for $54,500 

To the same person Lots 11 to 18 in Block 12, Walker’s 
Dock addition for $16,000. 

To Jacob Liebenstein Lots 1 and 2, Block D, Wright’s 
addition for $10,000. 

To Leopold Miller & Jacob Liebenste In), Lot 20 in fs 
Walker re-subdivision of Block 17, ete., for $5,150. 

To Jacob Kosen berg, Lots Y. LO, 1] and Ll? In Bloek . 
Sutton’s addition for $8,000. 

To Jacob Rosenberg, Lots 7 and 8, Block 6, Sutton’s addi- 
tion for $3,750. 

To Augustus Bauer, Lots 31, 32 and 34, in Walsh & Mc- 
Mullins subdivision for $2,000. 

To Jacob Rosenberg part of Bleck 27, Sec. 31, 3 


ie ee 


v. 14, for 


To Jacob Rosenberg strip 800 feet wide on Canal and 
River in 30, 39, 14, for $65,000. Report is dated June 24, 
1878. 
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Report of distribution unde ih sale mn Bauer Case. 


Proceeds of sale of Ex. 7... , $04,500 
6 ee eee ce 16,000 


0.500 


lereby secures 
A. Bauer ik Lee ek aaclbnat doll guacou wuld 12,909.92 
Hi. Schoel kopf | . 6,480.15 
NEE AES eke ae erg oe a 
International Bank 2. 863.72 


os r | | “ny 944.20 


EEE ONE ais ee Oe Cee eee Oe 11.355.76 


Total 
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Amount Siic pro rata to ea 


Hy 1. Augustus Bauer 
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nternationa! Ba ee 


Loewenthal. 


10.500.00 


n Bauer case: 
12,677.80 
Fy. vied OO 
4 Sy 2 SY ) 
000 00 
10,000.00 
5,000.00 
5,000.00 
5,000.00 
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Less costs in said cause 
Net amount received in said case..................$ 


Said bank received In Re. Int. Bs ink \ ’ . Page 809.68 
. ‘: “s ” ss . Wilshire. 5,890.00 


= ane rae “ ee alker.. 36,917. 
‘“ ‘ Loewenthal v. Ernest 3,72 
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Amount due bank under decree: 


PRN i sits. 3-5 siw ceciceis deewiweneket 172,474.00 
| ER OR REPL see ae a ae a 1599.99 

- 177,073.29 
Less amount received above...... 130,322.53 
Deficiency still due...............0.. $46,750.76 


Statement that the bids of Jacob Rosenberg are for the 
interest and benefit of the parties entitled tothe decree. 

Receipt of bank for its pro rata $5,000.65 for Ex. 40. 

Receipt of bank for four amounts of $5,000 each for pro 
rata on Notes, Ex. 48, 48, 50 and 582. 

Receipt of bank for $12,677.80 and $21,232.82 its pro rata 
share for notes 41 and 42 for sale of lands in exhibits 7 
and 9. 

Receipts for $3,286.26 pro rata share of land described 
Ex. 11 in Bater v. Walker. | 

Report of sale and distribution Lin Loe wenthal U. Kirnst et al. 

Master reports that under decree of 25 “ April, 1878, he 
had on 24 June, 1878, sold in Block 33 in a subdivision” in 
S. 19, T. 39 N. R. 14 E. for $23,200. 

Reports surplus, after satisfying Loewenthal’s claim, paid 
Bank $3,722.04. 

Receipt of bank by its president for said $3,722.04. 

Report of sale and distribution in International Bank ». Page 
et al. ; 

Master reports that under decree of April 20, LS78, he did 
on 24 June, 1878, sell to Jacob Rosenberg for $12,000 the lots 
of land in decree deseribed Lot 14 of Walker’s resub. of B. 
10 and 15, in S. F. Smith’s subdivision, and that he had paid 
bank $11,809.68 and returned its receipt signed by B. Loe- 
wenthal, president, ete. | 

Reports of sale and distribution Li International Bank , 
Wilshire et al. 

Master reports that under decree of February 28, 1878, 
he had on June 24, 1878, sold tu Jacob Rosenberg the W. 4 
of Block 32 in E. 38. 31, 39, 14, land described in decree 
for $6,000, and that he had paid the Bauk $5,890.10, and 
returns its receipt for that amount signed by Loewenthal, 
its president. 

Admission. That the decree in Bauer v. Walker, et al. 
wus reversed by Appellate Court. That thesale under that 
decree of Lots 11 to 18 in Block 12, Walkers Dock addition 
was made to Jacob Rosenberg for the parties in interest 
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thereunder, and the certificate of such sale was by him at 
their request transferred to D. Kk. Tenney before such ro- 
versal, and that all the other property sold under said de- 
cree was bought in at the Master’s sale for the use of the 
parties in interest under said decree. Also. That in said 
Bauer suit on the 20th Nov. 1880, a decretal order was 
made as follows: 

{nd now on this day comes on to be heard said cause 
upon the issues made by said Eli Kinney herein, since the 
final decree entered herein on April 25, 1878, in pursuance 
of the leave granted him bv the Court, and the said Eh 
Kinney comes by his attorney John P. Ahrens and consents 
that the decree of April 25, 1878, entered herein may be 
confirmed and the ecross-bil!l filed by him dismissed. And 


the.Court being now fnliy advised in the premises upon 
motion of Rosenthal & Pence, it is ordered, adjudged and 
decreed by the Court, that the decree of April 25, 1878, 
entered herein, stand confirmed against said Eli Kinney, 


and that this cross-bill filed herein be and the same is here- 
by dismissed. ” 

Also. That on the 27th June, 1881, after said reversal of 
said decree in said Bauer case, a supplemental cross-bill of 
complaint was filed in said cause by said assignee to, among 
other things, set aside the sales made under said decree, in- 
cluding that of Lots 21 to 36 in Block 10, Walker’s Dock 
addition, and to set aside the deed made by Eli Kinney and 
wife vesting the title through mesne conveyances in Loe- 
wenthal, and to have the deed from S. J. Walker and wife 
to Kinney of said lots declared a mortgage, and the Court 
upon answers filed by said Int. Bank and others, and the 
trial of the issues thereby made, entered a decree on the 
lith July, 1882, as follows: 

Decree on supplemental cross-bull of the assignee in the 
Bauer suit entered July 11, 1882. 

Finds that S. J. Walker being seized in fee of Lots 21 
to 34, inclusive in Block 10, Walker’s Dock addition, did 
on 9th January, 1873, for a valuable consideration, sell and 
convey. to Eli Kinney said lots by deed absolute on _ its 
face, and recorded January 21, 1873. That said Walker 
being also seized of Lots 35, 36, and S. 4 of 37, in said 
block 10, did on January 9, 1874, for a valuable considera- 
tion, sell and convey to Eli Kinney said lots by deed abso- 
lute on its face, recorded Feb’y 19, 1874. That the assignee 
claimed that said deeds though absolute in form, were in- 
tended as mortgage security, as to which the Court makes 


for ; 
Charles L. Burgoyne, recorded Nov. 9, 1880. That said 
Burgoyne by deed dated Mar. 7, 1878, recorded Nov. 9, 
weigé conveyed said lots to Martha S. Kinney the wife: of 
Kili Kinney. That Martha S. Kinney with her husband Eh 
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— of any suit or action poe the defendants to said 


a ’ F " , > . + ] aes , " »t+y ; ; 
original bill or any of them, under and bv virtue of the 

ri Y ° 7 ’ ° , ? ‘ 
statute of the United States in such case made and pro- 


vided That Walker was adjudicated bankrupt and deed 

issued to his assignee July dl, 15/8 

[It is therefore ordered, audjudged and decreed that said 
upplemental cross-bill and the amendments thereto be dis- 

missed for want of equity, except that portion oe. re- 


} . ' . , : be . ; ° . ; } ; | » ¥ 
lating to the premises hereinufte described l and to those 
ii he dismissed without prejudice. ‘Those see ti pelng 


lots 11 to 18, block 12, Walker’s Dock addition. . The 800 
feet strip between River and Canal. 

Admitted. That a supplemental cross-bili was afterwards 
filed by said assignee to. set aside the resi jue of the sules 
made under said decree, which is now selper a, foe thi 
except as to those parc els thereof which have been disposed 
of by the said stipulations above referre ea io." 
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Also. That in the Bauer suit the report of distribution 


shows that said: 


punts 23 60 16 Cm EF ROU FO ee ois ccc cvc ccc $16,000 OO 
The gross sum of the 6 principal notes.............. 71,533 90 
Of which the bank share is stated to be............ 34,407 92 
And therefore its pro rata of $16,000 is............ 7,693 20 
Arid After GedwetUne COBts 1B.....ciicisccccesccccssceess 2008 20 


Also. That the bank has received on account of Walker’s 
collaterals as follows: 
1878, Sept. 20. From P. Higgins, (No. 4 in 


bee PUNO. i 6055s ose es ieuraaSwar pieisieebisnitassiien See OO 
1878, Sept. 21. From W. Kerrigan, (No. 6 in 

bank sale........ abe Coe ia aw ekewaie Riv etanwiioks eubncns 769 50 
1879, April 9. In Bank v. Brennock............. 8,080 7o 
1879, Julv 24. From master’s sale in this case 

of J. McQuade and Charles Manske notes..... 425 OO 
1881, Jan’'y 7. S. and M. C. Baldwin on ac- 

count Ex. 113, (No. 7 in bank sale).............. bo0 OO 
1877, April 30. “G: Bregiord......... (ewe be eee o6e-ves Ls QO 


1878, June 28. G. Bradford, (No. 16 in bank 
255 VO 


sale) Speci es ch oak eeee Ces RD ON bd ENS 6O6 be bb 2a cbicee 
1878, May 7. IL. Lues, (No. 5 in bank sale)...... 60 00 
July J1. " pha Smee rine 50 00 
Nov. 14. e gitar eres 140 00 
1877, Oct. 23. F. Boehm, (No. 15 in bank sale)... 35 00 
NOVae e = 35 00 
1878, Jan’y 15. “ 3 ae 142 80 
1879, April 9. “ ss ai O19 29 
« et 7.* . a 200. 00 
Sept. 23. “ ' Hai 100 00 
Dee. 3. . X ee 190 00 
Dec. 17. . . ay 200 00 
80, Jan’y 17. “ " me 60 00 


18 May 22. - “ cm 150 00 
June 2... * 6 tae 100 00 

July 8. ‘s . ae 200 00 
“Age. * as - sedi 100 00 

“ Bont. 2.“ 4 ate 100 00 
Oct. 7. ms s Mba 79 50 


Also. ‘That under the decree in Buchanan vy. Interna- 
tional Bank and others, (item No, 1. in master’s report of 
sale in this case,) a sale was made by B. D. Magruder, 
master, etc., Nov. 12, 1878, to Jacob Rosenberg, realizing 
$8,791.35 net, after deducting expenses and costs of 
collection. 


1S] 


Also. ‘That the costs of court and attorneys’ fees in 
attempting to collect Exhibits 133 to 152 inclusive, amounted 
to the sum of $1,002. Lo. 

All admissions made by the parties herein contained are 
so made subject to mate reality, compe tency aieak nan ales 
Cause. 

The parties, (the said assignee saving however his excep- 
tions as to the Kohn notes above taken,) waive a reference 
to the master to state the account, and submit the matter to 
the Court, and thereupon the assignee not waving hic eiten- 
tions to the above findings of the Court. tenders asthe items 
to be thereunder in the premises allowed and charged in 
taking and stating the account herein, the following state- 


ment viz: 
ASSIGNEE’S STATEMENT OF ACCOUNT. 


Se, ET BOs a inchs dite i scicicccscss $1 
1878, June 24 et: Be. DRG ev sncece caveseesi 4,070 56 


ss | f {044 IO 


> ee a ‘ ee ™ 
heceived trom master’s sales. 


On Exhibit 40, Bauer ease....... € 5.000 65 
i], " er nee 12.677 80 
12, = spies ae. 8 21.252 SO 


Sale Block 27, Sec.31, Bauer case... 3,286 26 

é 0, Sec. 19, Ernst ease... 3 

" Exhibits 55, 56 and 57, Page 

NN ia ua eee coe 11.809 68 

D3, Wilshire case... 5.590 10 
securities 1n Int. Bank suit, ex- 


8s 


cept Exhibits 216and217,(No. 21) 33,917 45 97,536 80 


@ (vvoU0/ (6 


1879, April9. Interest 9 mo. 16 days............ 3,789 84 


$ 83,297 60 


Received from John Brennock..... Ppp rr ere 8,080 75 


% 75,216 8d 
1884, Feb’y 16. Int.4 years 10 mo. 7 days .. 21,900 59 


$ 97,117 44 
425 OO 


1879, July 24. Manske and McQuade......... 


eee enee -ee 


Amount due..... oiaesnee Rete ey Re NES $ 96,692 44 


choaiaaiel Lee ee ey F 
Cite SOO: Rs Bi 
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Objections by bank to the above statement. 
First. As to item 1, Ex. 40, Bauer case, the bank is 
charged with the sale under that decree, while it should be 
charged with the amount agreed upon by stipulation of 
January 12, 1882. 
Second. Because the decree of sale in the Bauer Case Was 
reversed and the sale thereunder of Lots 19 to 36 inclusive 
in block 10, was vacated, and the mortgages thereon re- 
main unforeclosed, and it is not to be charged with the pro- 
ceeds of that sale. The objection relates to items 2 and 3, 
Exhibit 41 and 42. 
Third As LO item b sale 6) bloek 27, if should not be 
charged with proceeds of sale under that revised decree, 
but with the amount as provided in stipulation of Decem- 
ber 19, 1838p. | 
Fourth. As to item S of that statement it objects as it Is 
not chargeable with the amount of the sales under the 
revised decree in this cause, but only with the proceeds of 
such collaterals as have been collected. 
Fifth. Because if has enforced the payment ot Kixhibits 
216 and 217, and has charged itself with the amount re- 
ceived in its account rendered, while said assignee excepts ° 
those collaterals and does not charge the bank therewith. 
Siath. It objects to the items of interest as charged In) 
that aceount. 
Objections of bank sustained by the court, and the court 


— 


refused to state the account as proposed by said assignee to 
which he then and there excepted. | | 
Thereupon Rosenthal & Pence tender as to the items of 
said account to be taken and stated, the following: 
Bank's statement of the account: 


STATEMENT OF ACCOUNT OF THE SAID INTER- < 
NATIONAL BANK TO FEBRUARY 16, 1884. 


1878. Jan. lo— 


‘To amt. as per decree, Keb. 28,’78 and 


UN Bs crave wines shneeegadevenses $172,474 00 
By collection on collateral G. Brad- 

RP FE Pe EE a ciisessssccseevens: bs 18 00 
By collection on collateral F. Boehm, 

Ne EE aiecs i coin ses cscreysesece so ao. OO 
By collection on collateral, F. Boehm, 

Nov. 13..1877T..... ELiNA Sk badseaeass weeks 70 OO 


1S3 


By collection Ol} collateral, I’. Boehm, 

Pens TG, BAT ircicsccais aries 142 8U 
By note 2701 Ex. 40 as per 

stipulation of Jan. 12, 
1882, treated as paid Oct. 


12. 1873, amt. of note..... $4,000 OO 
[Interest from Oct. 12, 1875 
Pie: Tite Se i sksadéanevcacs L.UzZ OO 6,022 00: 8.257 80 
$167,186 20 
L878, June 24— 
Oe BI DO i iii ia i oe deere) ska 4430 43 
By L. Lues collection Mav 7, 1878......8 60 00 
By nel proceeds \Master’s sales as fol 
lows 
By Bank v. Wilshire, et al. Ex. 88, W 
‘B. 32, C. T. Subd. Ed, 31, 39, 14.. 890 10 
sank v. Page, et al. Ex. 84, Lot. 14, of 
10-15. south, N E } 13,99, EA... ccsco-.kh ooo 68 
Bauer v. Walker et. al. Ex. 8 
48 19-100 part of $16,000 
lots 11 to 18, blk. 12 Dock 
wg SORES TEE ESP Ae ER S7.f07 20 
Less estimated pro rata of 
fe! | icien aia daddies o0 OO 7,657 20 
By Loewenthal v. Ernst, Ex. 102 sur- 
plus of Master sale paid bank under 
general collateral agreement.......... 0,422 04 29,139 02 


i er ee cent te ee reer 


$142 477 61 


1878, June 25— 
To interest one dav 1 tM or Ree Cea Ep rene 23 (4 


$142. 501 55 
By agreed value of Exs.58 and 59 as per 
stipulation of Dec. 8, 1880............... 6,000 OO 


€136.501 25 


1878, September 19— 
ZO Bibereek 60 Gate... joincccccsececee SAPO eee i 1,911 00 


2 ore 


ee 


RAN erie eapah tnmuniepceiA sramtrvecnincsatelilbonatncnnayeahn-tene 
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By proceeds of sale under T. D. Walker, 
Hx. 201, B84 and 85, and N 4 91 and 
dy MIE ag i kds Gdise cones sascscxces $7,393 25 
sy G. Bradford collection June 28, ’78. 235 00 
sy Ju. Lues collection PRY fo PO cases a0 OO 7,678 25 


$150,754 10 


1875, Septembe: LU0— 


rrr . 3 ra tee 
l'o interest to date.. 21 iY 


$130.755 89 

By proceeds of sale under ce Fee CA Hig- 

ins, Ex.120, Lot 19, B. 4, Walker’s 
lock eeccecevecee o tees SO SG ecer 


oO 
-, 


1878. September 21— 


To interest LO AE a ae EO a a ae. Frc mg 


$130,307 60 
By proceeds of sale under ¥ iy... W. 
Kerrigan, Ex. 126, Lot 43, B. 5, 


I lines, 169 5O 


S129 538 10 


1878, November 12— 
a i L101 07 
$130,639 17 
By proceeds of Martin’s sale Ex. 103 
and 105, E $ W 3 B. 33, 31, 39, 14...$9,500 00 
Less attorneys’ fees and court 
costs obtaining decree...... $ 600 00 


Master's fees and cost of sale 108 65 TOS 65 8.791 85 
~121. 847 S82 


1879, April 9— 
ee ev eanvscawiwcs 


SS A SS ELEGTRORRES 


$124 833 09 


By proceeds Ex. 85 (Bren- 
nock), B. 1 15, Packer’s 
ME ios ic chi vaseent $8,583 75 


“S ae 


IS5 


Less attys’ fees and court 

PO ee ee Ronee 5OO OO 
— 8.083 75 
By L. Lues collection Nov. 14,1878... 140 00 
By I’. Boehm, collection Apr. 9,1870. 519 29 


——— 5,/45 O04 
$116,090 05 
1884. Feb’v 16,to interest to date.................. 00,801 54 
S149 S891 59 
1883, Oct. 10, to costs in suit vs.C. D. & V.R. RB. 
yn aceount of 20 bonds, Ex. 133 to 152 1.002 138 
S150.893 7? 
b collections as follows 
Is/Y, July 24, cash from Butl I’, 
Master, proceéds or 470 to 37. 
‘John McQuaid notes and T. D....8 200 00 
173 to 175, Charles Manske notes and 
We ees ed ata EAT 295 OD 
18/9 Sep 7, EF. Boehm ,-00 OO 
eS do PUetp GR) 
Dec. 4 ao é 190 OO 
LD wi A re re ern VAGLO REELS, 
L880, Jan’y 17 HU OO 
‘ Vi ay 22 , Pot) (i) 
1880, June 25 "RCO a Sera CMT LOO Of 
July 5 (LO Z000 O0) 
Lug j iO Pepte 0t) 
Sep AU 1O 1()() HN) 
(ct. f Ree ig ee ee TQ 450) - 
1881, Jan y& & D maldwin on ace’ 
Ex. 113, 510, 25, less att’ ys fees and 
costs, SSO 25.. kowae “fee 4 i350 OO 
L382, Keb’y 14, net proceeds of trustees 
sale, Ex. 113, see stipulation of Dec 
Oe: Pek ba uien dks PQ OD 
" - — { 265 yt) 


rem | } s ' ; 17 . 

l'o WHICH and to each and ail oO} 

acs ey } , fy , ¢ “he : 
assignee then and there excepted and flies his objections as 


follows: 
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kia ceptions to bank account. 

Exceptions taken by the said assignee to the statement 
of the account (marked A. A.) presented by said bank to 
the court in this cause 

The said assignee objects to the items in said account fol- 
lowing, V1z.: 

Ist. To the decree for $172,474.00, for the reasons and on 
the grounds stated in the pleadings and certificate of evi- 
dence. 

2nd. To the item $5,022 per stipulation, ete. 

Ssrd. To the item $7,657. 

ith. To the item $6,000 per stipulation, ete. 

These three exceptions are on the grounds specified in the 
certificate of evidence: 

5th. To the item $7,395.25 for the reason that the amount 
due on the principal notes should be ascertained, and re- 
demption allowed or sale made for the payment thereof the 
same as though the sale specified in the item had not taken 
place 

6th. To the item $235 for the reason that this Bradford 
note was sold to the bank by the Master under the decree of 
April 25, 1878. 

7th. Tothe item $50 forthe reason that this Lues 
note was sold by the Master to the bank under said de- 
cree. 

8th. To the item $470 for the reason that this Higgins 
note was sold by the Master to the bank under said de- 
cree. | 

9th. To item $769.50 for the reason that this Kerrigan 
note was sold by the Master under the said decree to said 
bank. 

10th. To the items for which balance of $8,791.35 is ex- 
tended for the reason that this matter was sold under said 
decree by the Master to the bank. 

llth. To the item $140 for the same reason as the 7th 
exception above. 

12th. To the item $519.29 for the reason that this‘ 
Boehm note was sold under said decree by the Master to 
the bank. 

13th. To the item $1,002.13 for the reasons that these 
bonds were sold under said decree by the Master to the 
bank; and in any event the costs and expenses of collecting 
any particular collateral, if proper, should be charged to that 
and not upon the fund at large, and if nothing is realized, 


HG Nem 


1S? 


then nothing should be charged in the absence of express 
directions to incur them. 


l4th. To all ot the Boehm items from $200 to $79:50 for 
the reasons specified in the fs sie exception above. 
5th. To the item $4380 ‘the reason that this Baldwin 


note was sold by said tli noua said Pcntow said bank. 
l6th. ‘To the item $4,929 per stipulation, etc., on the 


grounds spec ified in the certificate of evidence. 


[n each and all of which matters said statement is errone- 
OUS, aa such items should not enter into the accountin the 
cause, and he moves to exclude the same. 

Which are overruled by the court, and the said assignee 
then and there excepted, and thereupon the court finds the 
amount to be one hundred and forty-three thousand six 
bundred and thirty dollars and twentv-two cents, as stated 
In sal ) account due this day, Feb’y 16, 1884. 

Which were all the matters offered or read 1n e\ idence by 

) : t the hearing of said cause. All of which is 
duly certified this 16th February, 1884. 
M. F. Turey, [Seal.] 


Judge Circuit Court Cook County 


ERRORS ASSIGNED ON THE APPEAL TO THE AP- 
PELLATE COURT OF FIRST DISTRICT 
IF TILLINOIS 


ist. The Cireuit Court rendered a decree for the said In- 
ternational Bank and against said assignee, whereas it should 
have rendered one in favor of said assignee and against 
said bank, granting him the relief prayed for in his bills 
cross and supplemental, filed in said cause. 

2nd. The Circuit Court dismissed. the cross-bill filed by 
Samuel J. Walker, the supplemental cross-bill filed by said 
assignee the 28th June, 1881; the supplemental cross-bill 
filed by him the 30th day of November, 1883. 

ord. The C Ire uit Court sustained the exc eptions of sai d 
[International Bank to the auswer of said assignee, as 
amended and filed Jan’y 21, 1884, to the supplemental bill 
of said bank filed the.26th day of November, 1883 

lth. The Circuit Court overruled the demurrer of said 
assignee to the supplemental bill of said bank filed the 30th 
day of November, LSS5. 

5th. The Cireuit Court admitted improper evidence on 
the part of the appellees, and excluded proper evidence on 
the part of the appellant on the hearing of the oause. 


PAAR AN TE TOE CITRON ON Se REE 
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6th. The Circuit Court admitted the proceedings and 
decree in the case of Wilshire et al. against the Internation- 
al Bank et al. 

7th. The exclusion of proof of the facts, matters and things 
set forth inthat part of his answer, and the amend- 
ments thereto, to the supplemental bill of the bank, filed 
26th November, 1883, to which exception had been sus- 
tained. 

Sth. The refusal to take and state an account of what 
was equitably due on the two principal notes, Exhibits 197 
and 199 in the cause held by the Kohn Brothers, appel- 
lees. 

9th. The refusal to allow to be filed the amendments 
setting up the facts touching the sale of land under Ex- 
hibit 201, and praying that the same may be set aside. 

10th. The refusal to vacate said sale and set the same 
aside and have an account taken touching the principal 
notes for which Exhibits 198. 200, 216 and 217, and trust 
deed 201, were received and held security. 

lith. The holding the decree rendered in the case of 
Wilshire et al. vs. The International Bank et al. to be bind- 
ing on the assignee, and the basis upon which to charge 
him with the amount thereof in the account between the 
bank and said assignee. 

12th. In refusing to hold said decree barred and extin- 
guished by the limitation law of the Bankrupt act of the 
United States, Section 5057. 

13th. In holding that all the claims of the bank were 
merged in the said decree, and then refusing to hold said 
decree barred and extinguished by said section of the bank- 
rupt law, and the assignee entitled to the securities or the 
proceeds thereof. involved in this suit, and an account 
touching the same. 

14th. The admission of the three stipulations of January 
12, 1882, December 19, 1883 and December 8, 1883, and 
basing any charges against said assignee thereon. 

15th. In refusing to charge the bank with the following 
items: : 


Received on Ex. 40, Bauer sale....................... $ 5,000 65 
" “ ee I ce cass caccek 12,677 80 

. " "SS Peed cut cnvexss es 21,232 80 
Sale Block 27, Sec. 31, same case...................05. 3,286 26 
oi ee a SOS OMBD.......2.5..55500.03 3,722 04 

‘* Exhibits 55, 56, 57, Page case................... 11,809 68 

- : Se a ae 5,890 10 
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‘“ Securities in Int. Bank suit (less Exhibits 216, 


217 , BBR Bick eee 33,917 45 
And interest from the date of thatsale June 24, 
L878 
Amount paid by John Brennock April 9, 1879, 
TE SHAUN iii cs $,080 75 
The Manske and McQuade notes..................... 425 00 


l6th. Instating the account as found, and each and 
every item thereof. 

7th. In overruling the several exceptions taken by the 
assignee thereto. 

l8th. In directing the re-sale of the items under this 
decree, which had been sold under the decree of April “a0, 
1878, whereas the bank should have been charged with the 
amount of the sale, under the decree of 1878, in the ac- 
count. 

19th. And in other respects said decree is erroneous, 
and should be reversed and set aside, and he restored, ete. 

W. T. BURGESS, 
lor Appe tLant. 


Ke RRORS ASSIGNED IN THE SUPREME CowurT OF ILLINOIS: 


t 
in the Appellate Court at its March Term, 1384. 

That the Appellate Court of the first district did not sus- 
tain the errors assigned upon the decree of the said Circuit 
Court, each severally considered, and affirmed the said 
decree, whereas it should have reversed the same.’ 

W. T. BURGESS, 


Att’y for Assignee, Appellant 
‘ . a/ oe 


Th 


OcToBER Term, A. D. 1887. 


ROBERT E. JENKINS, As ASSIGNEE IN | 
BANKRUPTCY OF SAMUEL J. WALKER, 
Plaintiff, 


ae 


INTERNATIONAL BANK or CHICAGO, 
B. LOEWENTHAL, A.BAUER,HENRY/ In Error to 
A. KOHN, DAVID A. KOHN, JULIUS \ Saenke Tied 
A. KOHN, JOSEPH A. KOHN, LEO- / 
POLD MILLER, JACOB LIEBEN-| of Illinois. 
STEIN, C. EDWARD SCHOELKOPF, | 
EDWAKDKOCH. JOSEPH AUSTRIAN, 
MARTIN CLAYBURGH, SIMON YON- 
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SUPREME COURT OF THE UNIT 


OcrosBerR Term, A. D. 


ROBERT E. JENKINS. as ASSIGNEE IN \ 
cry BANKRUPTCY OF SAMUEL J. WALKER, 
+ 6 ; laintiff, 
EPERN ATION SS epi gees AGO, 
B. LOEW! THAL, SAUER,HENRY| In Error to 
A. seetinge DAVID A. Ki nee JULIUS \ 
A. KOHN, JOSEPH A. KOHN, LEO- 
POLD MILLER, JACOB LIEBEN-| of Illinois 
STEIN, C. EDWARD SCHOELKOPYH, 
EDWARD KOCH,JOSEPH AUSTRIAN, 
MARTIN CLAYBURGH, SIMON YON. 
DORFF anp JOHN G. ROGERS, 
Defendants. 


STATEMENT. 


This case was before the Supreme Court of Illinois at the 
March term, J S81. when it was reversed and remanded, and 
is reported in 97 III. 7 It was reinstated in the Cireuit 
Court on that remand, June 27,1881. It was heard in that 
court, a decree rel le rel in fs ivor of the defendants in error, 
and that decree was affirmed in the Supreme Court of Illinois, 
17th Nov. 1884, reported in 111 Ill. 462, and from that 
affrmance the plaintiff has brought the case before this 
court on error. 

This suit was commenced by bill in chancery, filed in the 
Circuit Court of Cook County, Illinois, on the 17th February, 
1875, general docket number, 15,175, by the International 
Bank of Chicago, Illinois, against Samuel J. Walker, the 
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principal defendant, debtor and pledgor of the securities 
involved, and other persons, assignees of s»me of Walker’s 
principal notes and the securities pledged with them to that 
bank. 

The bill, AGREED Recorp, 17 to 21, sets out, giving 9 
of them, twenty-two pr incipal notes (numbering them 1, 2, 
3, &e., up to 22), made by S. J. Walker, and two notes made 
by Kinney, which he had guaranteed to them, A. R. 2! 
and 23; sets out the three so-called “ blanket agreements,” 
made by Walker with it, of July 7, 1869, Dec. 30,1871, and 
July 9, 1873, pledging collaterals then or thereafter held by 
it as security for any debt Walker might then or thereafter 
owe il. It then sets out (A. R. 23 to 29) certain collaterals 
which were specially silaed for particular notes, and (A. 
R. 29 to 30) certain others held under the “ blanket agree- 
ments” as general collaterals; but does not among these 
collaterals allude to or mention the principal note and its 
collateral, in question in the so-called Wilshire suit. It ten 
sets out (A. R. 31) payments made on some of the principal 
notes; and (A. R. 31) that interest had been paid on the said 
principal notes as follows: 1, up to October 1, 1873; 2, to 
October 28, 1873; 3, to October 12,1873; 4, 5 and 6, to Oc- 
tober Ae ee ; 8, | 9 and 10, to October 26, 1873; 11, to 
October 22, 1873; 12, to October 21, 1873; 13 and 14, to 
November 14, 1875; 15 and 19, to November i1, 1873; 18, 
to October 19, 1873; 20, to November 17, 1873; 21, to March 
21, 1874, and 22, to March 30, 1874 (at which dates the 
Statute of Limitations began to run on them respectively). 
It also sets forth ten other principal notes made by S. J. 
Walker.to it, and by it assigned, and the persons to whom 
assigned, who, with Walker, are made defendants to the 
bill, and are among the defendants here as interested in the 
disposition of the collaterals. The residue of the bill is the 
ordinary bill of foreclosure, asking for an account of what 
is due and sale of the collaterals and distribution of the 
proceeds. 

Walker onthe 29th April, 1875 (A. R. 35) filed his answer 
and a cross-bill; (A. R. 38) simply a duplicate of his answer 
setting up various defenses, and among others, usury in the 
dealings between the bank and him, Walker, out of which 
all the principal notes in question grew, but waiving for- 
feitures and submitting to an account to be taken on equita- 
ble principles as to amount due on them. 

The other defendants filed their answers, and Austrian, 


Bauer, the Kohns, Loewenthal and Koch a cross-bill, March 
11,1875. (A. R34.) 

As stated above the case under the original bill and 
cross-bill involved the taking of an account touching the 
business dealings and transactions between Samuel J. Walk- 
er, the bankrupt, and the International Bank of Chicago, 
in the course of which he gave it notes and pledged to it to 
secure them collaterals, and te foreclose these pledges this 
suit was commenced before Walker went into bankruptcy. 

Walker’s affairs with that bank were of themselves suffi- 
ciently complicated, but to make “confusion worse con- 
founaed”’ the bank saw fit to commence, about the time this 
suit was commenced, three other suits, and to file cress-bills 
in five other suits, all upon the same identical causes of 
action and commonly ealled the “ International Bank v. 
Walker cases.” 

Those various suits in which the bank was complainant 
in order of dates, are as follows: 

This, the case before this court is General Docket .No. 
15157 in which the bill was filed February 17,1875. ‘Ag. 
Ree. 17.) 

No. 15550, International Bank v. John Brennock et al. 
Bill filed 19th March, 1875. (A. R. 96.) 

No. 15575, International Bank v. William Wilshire et al. 
Bill filed the 22d day of March, 1875. (A. R. 107.) 

No. 15979, International Bank v. Benjamin Page et : 
Bill filed the 26th day of April, 1875. (A. R. 106.) 

Those suits in which the International Bank wasa crass- 
complainant, are 

No, 12962, Augustus Bauer v. Samuel J. Walker et al. 
Cross-bill filed in it by the bank April 12,1876. (A. R. 
L103.) 

No. 18556, Wilshire et al. v. International Bank. Origi- 
nal bill filed in Superior Court, March 11, 1874. (A. R. 132.) 
Transferred to Circuit Court, Dee. 8, 1875. Cross-bill filed 
by bank, April 12, 1876... (A. R.135, The “ Wilshire Siwit.”) 

No. 15549, Berthold Loewenthal v. William Ernst et 
al. Cross-bill by bank filed April 12,1876. (A. R. 104.) 

No. 15815, Berthold Loewenthal v. Milford D. Buchanan 
et al. Cross-bill by bank filed April 12, 1876. (A. R. 
108.) 

No. 15979, Fleishman vy. Samuel J. Walker etal. the time 
of filing the original and eross-bills in which do notappear 
in this record. 

So that we have nine cases:in which, as between S. J. 
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Walker, for he was a party defendant in all of these suits 
to the bills or cross-bills of the bank, and the International 
Bank, a complainant in bills or cross-bills in all of them, it 
will be found on examination of the records in them that 
precisely the same questions were involved, touching the 
same identical notes given in the course and springing out 
of the moneyed dealings between them, and where the princi- 
pal question in each and all of them was, did 8. J. Walker, 
by reason of those moneyed dealings, owe the bank anything, 
and if so, how much, usury in these dealings being the de- 
fense set up In all of them. 

The contents of the various bills and cross-bills filed 
by the bank against Walker in eases other than the one at 
bar, are substantially set out in the record. (A. R. 82 to 96 
and 103 to 120.) , 

The causes being at issue, in November, 1875, (though 
not filed until May 14, 1877,) astipulation to take testimony 
in these so-called “ Walker cases,” except in the “ Wilshire” 
case, Was made. It is set out (A. R. 89) as follows: 

‘16,176, Norman Williams etal. v. F. A. Hoffman 

15, 197, Augustus Bauer v. Samuel J. Walker et al. 

12,96 62, The International Bank v. Samuel J. Walker et 


15,549, Berthold Loewenthal v. William Ernst et al. 

15,642, Berthold Loewenthal v. Cyrus H. McCormick 
et al. 

15,551, Isaac Fleishman v. Samuel J. Walker et al. 

15,979, The International Bank v. Benjamin v. Page 
et al. 


15,550, The International Bank v. John Brennock et al. 

15,575, The International Bank v. William Wilshire 
et all. 

15,815. Berthold: Loewenthal vy. Milford D. Buchanan et 


al. In Chancery. 

‘It is hereby stipulated by the parties to the above en- 
titled cases that the evidence taken in either of the above 
entitled cases, may be read and considered as evidence in 
any other of said cases so far as the same is applicable 
and not subject to legal objection, and that all legal objec- 
tions, except as to matters of form, to such testimony may 
be interposed at any time hereafter before the final deerce; 
and further, that all said cases may 6e considered and heard 
together, not however intending to consolidate the same. And 
further that the master shall make but one report of the depo- 
sitions taken, and make in each case a separate report as to 
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his findings in that case. 
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were pending | the naster’s office. I refer to a subpcena 
duces tecum ae ie was served on Loewenthal, the president 
of the bank, to produce before the master books, papers and 
vouchers touching S. J. Walker’s accounts with it. To this 
the bank objected, and on the 12th January, 1876, appli 
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a This last mentioned case is reported 101 II]. 148. 

These eleven cases all come on for hearing at the 

time on a report of that testimony, and were al tt fia ided 
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July 6, 1877, when the same interlocutory order was entere 


in ten of them, (those now particularly under discussion 
but one draft for which order was prepared. (Ex. fF. A. R. 93.) 
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The cases then came before the master under one notice, 
(A. R. 95,) which includes in its caption these cases, namely, 
International Bank v. Walker and Wilshire v. International 
Bank, and which states that Rosenthal & Pence, as solicitors 

r International Bank and others, would, on 26th Septem- 
ber, 1877, “ proceed with the statement of account in said 
cause and introduce whatever additional testimony we may 
desire necessary.” 


On the 2d day of Fe L875, the master files reports in 
each ease, all dated Jan , 187%, all containing the same 
identical! notes and the same amounts due in ae: case, the 


footings of which are the same sum, $172,472. 

The kistory of these various suits is fully set out in the 
answer of the assignee, filed Nov. 30, 1883, (A. R. 82 to 96,) 
and the amendments thereto, filed Jan’y 21, 1884. (A. R. 
105 to 120.) 

ixceptions were taken to this part of t .e answer, (A. R. 
|26,) and were sustained by the court. 

The assignee offered to prove them (A. R. 149,) but 
the ap pellees objected : the court sustained the objection, 
so that, for the purposes of the argument, the facts 
are sufficiently before this court, and, if legitimate 
to be show n, there was error in sustaining the exceptions te 
the answer setting up the facts, and the evidence tending to 
prove them, the 3d and 7th errors assigned. (A. R. 178.) 

On the 8th April, 1881, (A. Rk. 74,) the decree of April 
25. 1878,in the case at bar, was reversed and cause re- 
manded; a copy of that order was filed in the Circuit Court 
June 28, 1881, the cause reinstated, and the assignee, on 
leave granted, filed a supplemental bill that day. Tt is set 
out (A.R. 127). Itsets forth the decree, sale to the bank under 
it of all the collaterals described in the decree except two, 
prays that the sales to the bank be set aside, and he let in 
to redeem. Afterward, on January 12, 1884, this bill was 
dismissed asto all of the items of sale, twenty innumber, made 
to the bank, except the twenty-first, that of the two $12,500 
notes, secured in common with the “Kohn notes,’ by Ex. 
201, a trust.deed on B. 84 and 83, and N. 4 Bb. 91 and 92, 
Canalport. 

The cause (A. R. 74) on the remanding order of March, 
1881, passing through the Appellate Court April 8, 1881, 
was, on 27th June, 1881, reinstated, and more than 
two years afterward, on the 26th November, 1883, the 
bank, by leave of court, filed a supplemental bill, (A. R. 75.) 

It sets forth the filing of the original bill in this cause, 


4 


) 


17th Feb'y 1875, and its allegations and prayer ina general 
way, and refers to it for itscontents. That Walker filed his 
answer thereto and a cross-bill to which the bank answered 
the cause at issue and undisposed of. That on the 25th 
April, 1878, a deeree was rendered, finding the amount due 
the bank on the indebtedness set out in the bill to have 
been, on the 15th June, 1878, $172,474, at the date of the 
master’s report filed in the Cause. 

And by way of supple ment. That a writ of error was 
sued out of the Ap pellate Court, First District, and such pro- 
ceedings had that said decree was reversed and cause re- 
manded. That April 7 Th7e 3. J. ewes in bankruptcy 
was adjudicated bat nkrupt, andon the 31st July, 1878, was 

appointed his assignee 1n - inkruptey, and his assets duly 
transferred to him. That Jenkins, on hisap plic ation to this 
court after the said reversal, was allowed to defend and pros- 
ecute said cross-bill filed herein by said Walker, and duly 
instituted in place of said Walker herein. That said cause 
has not been heard since its rig ve rsal. 

‘That ra certain cause Was la tely pel din 2 in said Cjreult 
Court of Cook county, on the chancery side hereof, where- 
in (;eorge \W ils] Lire, Joseph W. W ils ht W ‘lian M. Wil- 
shire, Sarah Wilshire, Frances M. W ‘Ishire. Kila Pomeroy 
and Fannie Pomeroy, were complainants in the original 
and supplemental bill filed therein, and the said Interna- 
tional Bank, John G. Rogers, Samuel S. Walker and David 


rey were defendants thereto; and wherein said David Frey 
. . . . - } a2 | } 
was complainant in his cross-bill and supplement hiled 


therein, and said George igen an International Bank 

John G. Rogers, Samuel J. Walker, Frances M. W iIshire, 
Joseph W. Wilshire, W ham M. W iishire, S irah Wilshire, 
Ella Pomeroy, Fannie Pomeroy, John H. Y oung, Alpheus 

) badger and Elvira C. Badger were defendants thereto; 

and wherein the said International Bank was complainant In 
its certain eross-bill filed therein, and said George Wilshire, 
Frances M. Wilshire, Joseph W. Wilshire, William M. Wil- 
shire, Sarah Wilshire, Ella Pomeroy, Fannie Pomeroy, John 
H. Young, John G. Rogers, Samuel J. Walker and David 
rey, were defendants thereto; and wherein the said Inter- 
national Bank was complainant in its certain cross-bill, 
filed therein, and said George Wilshire, Frances M. Wil- 
shire, Joseph W: Wilshire, William M. Wilshire, Sarah Wil- 


shire, Ella Pomeroy, Fannie Pomerov, John H. Young, John 
C. Rogers, Samuel J. Walker and David Frey, were defend- 
ants thereto; and wherein Samuel J. Walker was complain- 


: 
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ant in a cross-bill filed by him therein and said David Frey, 
said International Bank, John G. Rogers, George Wilshire, 
William Wilshire, Alpheus C. Badger and Elvira C. Badger, 
were defendants thereto; that the general number of said 
cause last above described is 18,556. 

“ Your orator further alleges that in the cross-bill of said 
Samuel J. Walker, so filed in said cause last described, set 
out various transactions had between him and the said In- 
ternational Bank, and set out ina general way the large 
number of loans that were made to him by said Interna- 
tional Bank, and claimed therein that the same were made 
upon usurious considerations and at usurious rates, and that 
all the indebtedness so claimed by the bank against him 
was tainted with usury, and if an accounting were had be- 
tween him and the said International Bank upon equitable 
principles, that he would owe the said bank nothing, and 
claimed that the usurious interests so paid by him to said 
bank upon the various transactions between them, should 
be applied in satisfaction of all the notes or evidence of 
indebtedness held by the bank against him; that in said 
cross-bill so filed bv said Walker in the cause last referred 
to, he prayed among other things that an account be taken 
as between him and your orator, the International Bank, 
and .that your orator be required to make a full, fair and 
complete statement of all the dealings and transactions had 
at anv time between it and said Samuel J. Walker; and he 
did also, in his said cross-bill, pray for such other and 
further relief in the premises as should be agreeable to 
equity and good eonscience: that he prayed for process of 
summons against your orator, and that your orator might 
be compelled to answer and abide by the decree of the 
court in that case upon his, the said Walker’s cross-bill. 
And your orator refers to said cross-bill and claims the 
same benefit as if it were herein specifically set out—which 
said eross-bill was so filed by said Samuel J. Walker on De- 
cember 9th, A. D. 1875. 

“Your orator further alleges that on April the 12th, 1876, 
your orator, the International Bank, filed its answer in said 
court to the cross-bill so filed by said Samuel J. Walker in 
the cause last referred to, wherein your orator admitted 


large and various transactions as alleged in the cross-bill of 


said Walker in said cause, and admitted that said Walker 
had been a borrower of money from your orator, and de- 
nied that said loans were made on usurious considerations 
or at usurious rates, and denied that all of the indebtedness 
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so claimed by your orator against him, the said Samuel J. 
Walker, was tainted with usury, and denied that if an ac- 
counting were had between said Walker and your orator 
upon equitable principles, that said Walker would not owe 
the said bank anything, and denied the claim of said Walker 
that the usurious interest so paid by him to your orator 
upon the various transactions between them should be ap- 
plied in satisfaction of all the notes or evidences of indebted- 
ness held by your orator against him, the said Walker. 
And your orator alleged in said answer set up, that all ac- 
counts between it and the said Walker had been adjusted 
and settled, except the indebtedness evidenced by the notes 
so held by your orator. 

“And you orator denied in its said answer the allegations 
so made by said Walker that upon a full and fair statement 
and adjustment of his accounts with your orator, the Inter- 
national Bank, that all the principal notes made by said 
Walker to vour orator or now held by it would be found to 
be fully paid and satisfied; and it denied the allegations so 
contained in the cross-bill of said Walker that he did not 
owe your orator anything, but alleged that said Walker 
owed . a large amount of money directly evidenced by the 
notes o ree: Walker in the possession of your orator; that 
In mie to be more specific as to the allegations and con- 
tents of said answer, your orator here refers to the same and 
claims th. same benefit as if it were spec cifially herein set 
out; that in said answer your orator joined i in the issues 
tendered to it in said cross-bill of said W alker fil ~ in that 
cause. That said Walker filed a general replication therein 
to the answer of your orator in that cause. 

And vour orator further alleges that in the cross-bill of 
your orator filed in said cause of George Wilshire, inipleaded, 
‘te., against the International Bank, “imple sina etc., being 
‘he cause last describe d, your orator set ol its entire 
indebtedness claimed by it to be due to it from ‘onda Samuel 
J. Walker, and all the promissory notes and other evidences 
of indebtedness so held by it against the said Samuel J. 
Walker. And your orator did therein allege that all of 
said notes and evidences of indebtedness so set out in said 
cross-bill, were wholly undue and unpaid, and alleged that 
said Walker refused to pay said indebtedness so due unto 
your orator. 

“And your orator did in said cross-bill last described, 
among other things, pray pe a full, true and perfect an- 
swer on the part of said Walker, to all and singular, the 
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allegations in said cross-bill contained, and that a decree 
might be entered by this honorable court in said cause, or- 
dering certain premises in said bill described to be sold, 
and the proceeds thereof applied to the satisfaction of the 
indebtedness due to your orator from the said Samuel J. 
W alker. 

“And your orator did pray for such other and further re- 
lief in said premises as might be agreeable to equity and 
good conscience; which said cross-bill asked for a rule up- 
on said Samuel J. Walker to answer the same; that in order 
to be more specific as to the allegations and contents of said 
cross-bill and to the issues tendered thereby, your orator 
makes the same a part hereof, and refers to the same and 
claims the same benefit as if it were specifically herein set 
out. 

“And your orator further alleges that said Samuel J. 
Walker filed his answer to t so filed by your 
orator, filed in said cause of Wilshire, impleaded, ete., against 
the said International Bank, impleaded, etc., above referred 
to on May the 12th, 1877, in which he alleged in substance 
that he was not indebted to your orator, and denied the 
allegations of your orator’s cross-bill to that effect, and 
alleged that it would so appear upon a full, fair and 
equitable accounting between them; and alleged that the 
indebtedness so set out in the cross-bill of your orator there- 
in, were made upon usurious considerations and at usurious 
rates, and that any usurious interest so paid by him to your 
orator, upon the various transactions between them, should 
be applied in satisfaction of all the notes or evidences of in- 
debtedness held by your orator against him, that said in- 
lebtedness would be satisfied. And said Walker further 
alleged in said answer that he was ready and willing to 
have an accounting between him and your orator under 
the order and direction of said court. That in order to be 
more specific as to the allegations and contents of said 
answer, your orator makes the same a part hereof and refers 
to the same, and claims the same benefit as if it were spe- 
cifically herein set out; that in said answer he, the said 
Walker, joined in the issues tendered to him in the said cross- 
bill of your orator filed in that case; that your orator filed 
its replication te the answer so filed by said Samuel J. Walker 
in that case; that said case afterward came on to be heard 
in said Circuit Court upon the issues so tendered by said 
Walker to your orator, as aforesaid, and upon the issues so 
tendered by your orator to said Walker as aforesaid, and such 
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proceedings were had therein, that on the 6th day of July, 
1877, an interlocutory aaa was e! aad in said cause last 
referred to, referring the same to Walter Butler, Esq., one of 
the masters in chancery of this court, at that time; among 
other things directing him to take and state an account be- 
tween your orator and said Samuel J. Walker; that said mas- 
ter did thereupon take and state an account between your 
orator and said Samuel J. Walker, and found the amoznt 


due from ae Walker to v our orator upon 1 the various indebt- 
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pleaded, against International pants impleaded, etc., is the 
amount due your orator upon the notes set up in his origi- 
nal bill in this cause, and is the amount to which it is en- 
titled, with interest at the rate of six per cent. per annum, 
from January 15, 1878, and your orator is entitled to have 
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said amount so declared by this court, tv be the amount due 
to it, based upon the finding and decree in said former suit 
as heretofore alleged, in bar of any further accounting with 
reference to the amount due, and as fixing the amount 80 
due to it. 

“And your orator sets up said former cross-bill of said 
Walker, and the former cross-bill of your orator in said 
suit last referred to, and the answers thereto respectively, 
and the replications and the several proceedings in said 
former suit, and the final decree entered therein in bar of 
the present cross-bill SO now being prosecuted by said Rob- 
ert KE. Jenkins, assignee in bankruptcy of said Samuel J. 
Walker. 

“And your orator further alleges that it hoped that in con- 
sequence of the said decree above set out, that the said 
Robert E. Jenkins, assignee as aforesaid, would not have 
proceeded, and that the said Samuel J. Walker would not 
have proceeded with the said cross-bill so filed against your 
orator in this cause, but the said Robert E. Jenkins, assignee, 
as aforesaid, combining and confederating ete., with the said 
Samuel J. Walker, notwithstanding the final decree and 
adjudication above referred to, threatens and intends to 
proceed with his said cross-bill in this case and to bring the 
same on for hearing in due course, and the said Jenkins, 
assignee as aforesaid, pretends that there is no such adjudi- 
cation in the said case of George Wilshire, impleaded, etc., 
against the International Bank, impleaded, etc., above 
referred to, was ever had as above set out. 

“And your orator further charges that under the circum- 
stances aforesaid, it is unable to plead or to put the said 
former adjudication in issue or to use the same as a plea in 
bar to the said cross-bill, so being prosecuted by said Robert 
E. Jenkins, assignee as aforesaid, and the said actings and 
pretenses are contrary to equity and good conscience and 
tend to the injury and oppression of your orator. In tender 
consideration whereof, and forasmuch as your orator has 
no remedy without the assistance of a court of equity, to the 
end therefore that the said former adjudication above set 
out may be established and declared by this honorable court 
a sufficient bar to any further proceedings by the said 
Robert E. Jenkins, assignee as aforesaid, under and by 
virtue of said cross-bill and a sufficient adjudication of the 
amount due unto your orator upon the evidence of indebted- 
ness set out‘in its original bill, and that the said Robert E. 
Jenkins, assignee as aforesaid, may, under the circumstances, 
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be forthwith dismissed with costs, and that your orator may 
have such other and such further relief in the premises as 
may be agreeable to equity and good conscience, and which 
to your honors may seem meet. May it please the court to 
grant a se upon said Robert E. Jenkiis, assignee, in 
bankruptcy of Samuel J. Walker, as aforesaid, commanding 
him to answer this cross-bill of your orator, and to abide 
by such further order and decree as may be entered herein 
by this court. 

On the 50th Nov., 1883, the assignee filed his answer to this 
ball. (A. R OZ.) 

fan it fe Says that as to the statements touehing the case of 
Wilshire v. International Bank, he neither admits 
the same and ¢ca 

The answer t bill in that case was 

filed in theS ior Court in March, 1874. That under a 
stipulation filed No wv. 30, 1875, tl t] 
changed to the Cireuit Court That on the 9th Dec., 1875, 
alker filed his cross-buill. 
That at the date of said stipu 
prior thereto, there were pending | 
in chancery divers other causes, wherein the said Inter- 
national Bank was complainant, and the subject matters of 
which being connected with and growing out of its dealings 
with said Walker, and the said Walker wi: Ss also a party, 
and which were known and designated as follows, viz.: 

General Number 16176, Norman Williams et al. v. F. 
Hoffman et al.; General oe 12962, Augustus Bauer y. 
Samuel J. Walker et al.; General Number 15157, The In- 
ternational Bank v. Samuel J. Walker et al. (being the suit 
in which this answer is filed); General Number 15549, Ber- 
thold Loewenthal v. William Ernst etal.; General Number 
15642, Berthold Loewenthal v. Cyrus H. McCormick et al.; 
General Number 15551, Isaac Fleishman v. Samuel J. Walk- 
er et al.: General Number 15979, The International Bank 

Benjamin V. Page et al.; General Number 15550, The In- 
ternational Bank v. John Brennock etal.; op rarer Number 
15575, The International Bank v. William Wilshire et al.; 
General Number 15815, Berthold Loewenthal v. Milford D. 
Buchanan et al. 

That it was deerned advisable by the parties to said 
suits to make, through their respective counsel, a stipu- 
lation, and thereon obtain an order of reference for the 
taking of testimony and the use of said testiniony when 
taken in said causes, of which stipulation a copy is hereto 
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attached and made a part of this answer, as “ Exhibit B,” 

was filed on the 14th day of May, 1877, and init this cause is 

mentioned and referred to as “ 12962.’’ The International 

+ ink v. 8S. J. Walker, the — of said number being an evi- 
ent mistake on the face of the paper. | 

py hat afterward and in pursuance of said stipulation, on 
the Sth of November, A. D. 1875, an order was entered 1 
this cause and all the other causes named in said stipulation, 
substantially as entered in this cause on that day, to which 
reference is had. 

That said stipulation (of which “Exhibit B” is a 
copy} was filed on the 14th day of Ma ay, As fd; ies in 
the case of “ International Bank v Walker.” is now and has 
peen AMON? the files of that Case, and lies had on it the fol- 
lowing figures, which were intended to and did represent 
the general numbers of the causes in court mentioned in it, 
i wit: “toa... 2002... “15549.” 15642.” “15551.” 

15979,” “15500,” “15575,” “15815,” “16176,” and the num- 
ber ‘6 1533,” which was the term number of the case, at that 
time general number 18596. 

That on the 6th day of December, 1875, t +i re was entered 

n said last mentioned cause, 18556, an order referring the 
ause to the same master as the other causes above alluded 
and of which order a copy is herewith filed, made part 
this answer, marked “ Exhibit C,’ and the common or- 
ier entered in) t he othe} cases Is contained Ln) i; Kixhibit 4 a 
entered the Sth i wese LS/Od. 

That in pursuance of said stipulations and orders, the 
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arties to said causes, eleven cases in all, proceeded C- 
ore Walter sutler, Ma In Ch lancery, to take testi- 


mony of witnesses and introduce documentary evidence. 
Chat in the proceedings betore the master on said refer- 
nee, the whole eleven cases, that is, those stated in the 
tipulation, “Exhibit B,” ~ the ease G. No. 18556, 
. No. 1533, Wilshire v. International Bank, were treated 
as one case, one report of rae acd aig at before the master 
was filed, and that was filed among the papers and files in 
. No. 12962, Bauer v. Walker etal. Thatall of said causes 
came on for hearing and argument in May, 1877, together, 
befere the Hon. E. 8. Williams, then judge of this court, on 
the testimony so reported by the said master, and further 
testimony heard in open court; all of which testimony as 
taken, heard and used and the rulings touching the same are 
set forth ina certificate signed by said judge the 30th 
day of June, A. D. 1875, and filed in the said cause of Bauer 
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v. Walker et al., General Number 12962, on the —— day of 
June, A. D. 1878. | 

That under the said stipulations and orders of reference 
thereon made to said Butler, testimony was taken in the said 
cause No. 18556, Wilshire v. International Bank. The 
principal note claimed by said Frey in his cross-bill in said 
cause to be due from said Walker to him, was introduced in 
evidence before said master on that occasion as Exhibit No. 
227; the collateral note of A.C iver, also therein men- 
tioned, as Exhibit No. 228, and the t1 
ing and securing the same, als 
hibit No. 229, and were by said mas 
upon the face of hisreport as part tl 
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three above named, were retained by them to put them in 
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inthe handwriting of A. M. Pence, Esq. one of the solicitors 
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or said bank and Frey, a paper writing in the words and 
figures following, to-wit: 
“Wilshire ) 


V. 
Bank. } 
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lhe testimony in this case is in the larger boxes marked 
Bin. 4 ee ii oan *, ae ee 
Bauer v. Walker. and the same was taken in eonnection 
with ten other cases and used in common. 


1. M. PENCE, 
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That Inspection of the records and proceedings in t I 
cases mentioned in said stipulation, filed the 14th day of 
May, A. D. 1877, andin cause G D No. 18556, will : 
show that the orders madetin this cause on the 12th day of 
January, A. D. 1876, for the production of books, and : 
of July 6th, 1877, referring the cause to the master to take and 
state an account, were made in said cause G. No. 18556, and 
in all the others the same draft of the order being used for 
ach case, as will appear from the original drafts, copies of 
which as prepared by counsel and endorsed by the judge of 
the court, are herewith filed, made part hereof as Exhibits 
s. ena 7.2.” 
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That « stipulation filed in this cause on the 12th day 
of January, 1876, under the order of that date, was also 
fled in said cause, General Number 18556, and in all the 
cases mentioned in said stipulation filed May 14, 1877, so 
that in fact all of the said cases, including said ease G D 
No. 18556, were as to the testimony in them treated by all 
parties connected therewith as one cause, and the said writ- 
ten statement made by said Pence as one of the solicitors in 
said cause, was made by him, and left among the papers in 
the cause to indicate that fact, and is true in point of fact. 

That some time in or about the 2d day of February, 
A. D. 1878, the precise date this defendant can not now 
state, said cause, General Number 18556, and the cause 
G. No. 12962, Augustus Bauer v. Samuel J. Walker 
et al., and G. No. 15157, The International Bank vy. 
Samuel J. Walker et al., with six other of said causes, 
4. e. 15549, 15642, 15550, 15979, 15575, 15815, came 
on for hearing and were heard together, argued together, 
and considered by the court as one cause on the same evi- 
dence. That prior thereto, the said master had, on a notice 
of which a copy is hereto attached, made part. hereof and 
marked Exhibit “G,” taken further testimony in the causes 
mentioned in said notice, which in its caption includes the 
three causes, General Numbers 12962, 15157 and 18556, 
as in one cause, making but one report of said testimony, 
which is filed in said testimony, which is filed in said cause 
as No. ———. That the issues, the evidence and the rul- 
ings of the court and its decree, so far forth as said Inter- 
national Bank on the one side thereof, and Samuel J. 
Walker on the other are concerned, are identically the same 
in each one of said causes. That though the decree in 
ease No. 18556 was entered on the 28th day of Feb- 
ruary, 1878, and those in Nos. 15197 and 12962 not 
until the 25th April, 1878, the only difference is one of date 
of entrv and not otherwise. That the amount found due 
the bank from said Walker is identically the same in each 
case, viz., $172,474.00, upon a master’s report, computing 
the amount upon the same identical notes up to the same 
date, January 15,1878. That if the judgment orders and 
decrees of the court were in any of said cases contrary to 
law and the equity of the parties, they were so in all. That 
in each of said cases, Nos. 12962, and 15157; writs of error 
were on the 18th day of June, A. D. 1878, sued out of the 
Appellate Court of the First District to said Circuit Court by 
said Samuel J. Walker, or in his name as plaintiff in error, 
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and such proceedings where thereupon afterward had; that 
at the — term thereof the decree in said cause No. 
15197 in favor of said bank was affirmed, and thereupon 
on the —— day of - ——awrit of error was sued out 
of the Supreme Court of the State of Illinois by or in the 
name of said Walker as plaintiff in error upon the judgment 
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of said Appellate Court, and thereupon afterward such pro- 
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sale. and so none was sued out at that time: the Said writs 


above named were sued out and all tHe Cases were 
through a tacit understanding so far as any action in 
them was concerned beyond selling the property speci- 
fically pledged and described in each decree allowed to 
stand without action until the Supreme Court should 
pass upon the said bank case No. 15155. That the state of 
the records in this court in said cases G. Nos. 15157, 12962, 
anomalous fact of seven decrees in as many different cases, 
each case and decree upon the same identical cause of action 
for identically the same amount of money, viz., $172,474.00, 
in favor of the said bank and against said Walker, in each 
one of which the same erroneous rulings had prevailed, 
whereby the true state of the account and what was justly 
due, if anything, from said Walker to the said bank 
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was prevented from being ascertainedand inequitable 
and unjust decrees entered in each case. tat owing 
to the tedious and protracted litigation in the cause 
pendingin the Supreme Court as aforesaid, the time in 
which a writ of error could be sued out by the assignee 
in bankruptcy to review five of these cases was allowed in- 
advertently to lapse, he being advised that he had five years 
within which to sue out a writ of error, and in good faith 
relying upon such advice, whereby, though he sued out a 
writ of error upon said ~~ in No. 18856, and the Ap- 
pell ate Court upon conside ‘ation of errors s assigned reversed 
said decrees in favor of sal | 1k and directed the account 
to be taken over again, yet the ‘Miaiieaibe Court of this State 
held this defendant barred of his writ of error by lapse of 
two years, the same ns. pleaded by said bank in bar 
thereof, and dismissed said writs. Thut the decree in this, 
the principal case, that of No. 15157, liternational Bank 
v. Walker et al., founded upon the same plea dings, the 
same issues, the same causes of action to which there was 
the Sane defense, the SALE rulin gS of the eourt as to 
the taking of the account, excluding the same evi- 
dence as incase No. 18556, Wilshire v. Bank et al., each case 
in those particulars being iden tical with the other r, and each 
case being contrary to and denying,the equities of said Walk- 
er, and unjust toward him, having upon the merits and be- 
cause of the want of equity been reversed. it would be 
highly inequitable and unjust to allow the decree in the said 
last named case to be now pleaded in bar of the account be- 
tween the International Bank and the said Walker, touch- 
ing the same identical matters that are and were involved 
in all of said cases as between said Walker and said bank, 
and he prays that the said decree in said case No. 18556, 
shall not be, as prayed for in said cross-bill by said bank, 
taken asa bar to the taking of said account upon just 
and equitable principles as directed by the Supreme 
Court and Appellate Court, but ‘that the same _ shall so 
be taken as though said decree mentioned in said cross-bill 
had never been rendered, and this defendant prays leave to 
refer to the several records and other instruments in writ- 
ing mentioned in this answer when produced for a more 
full and complete statement of the contents thereof respect- 
ively. 

DrEMURRER.—And this defendant submits and insists that 
the said bank hath not in and by itssupplemental bill made 
or stated such a’ease as does or ought to entitle it to any 
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relief in this court, and upon this point he prays the judg- 
, ment of the court, and that it be dismissed with costs. 
Among the exhibits attached to this answer I desire to 
call attention particularly to Exhibit E (A. R. 91), with the 
stipulation indorsed upon it for its entry in the ten cases, 
where the question of isury was involved 
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due thereon, and then elosing with the statement as herein 
set out from the words “all of which is respectfully submit- 
; >? ~s it *, > é< : | é ' a | j ‘¢ 1 4 a4 : i ¥ 
. ted.” to his signature, are the samein all of said causes. 
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And this defendant further answering says that by 

reason of the said several stipulations herein set out, touch- 

ing the management and conduct of, and proceedings in 
said several suits whereby the said several suits were in 

) those respects made one suit, the taking of the testimony 
thereunder and the hearing of all of the said causes in the 
master’s office as one suit, as in fact was done, the hearing 
| of all of said causes before the court as one suit, as in fact 
was done, the demands of said bank against said Walker in 
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each of said suits being common to all of said suits, and 
made in all of them, the defenses of said Walker to such 
demands being common to all of said suits and made in all 
of them, the rights of the said parties, the bank and Waiker 
as between and against each other, touching said demands 
and defenses, became and were so aftieet ed and changed 
thereby and interlaced and ieee d that justice can not 
now be done to either party by singli: ng out a decree ren- 
dered in one of said suits and holding it in this suit to be a 
bar to an inquiry into the equities of the said parties as 
between themselves and conclusive upon them touch in ig the 
premises. 

And this detendant further answering says, that the 
error assigned, vee upon which the decree in Bank vy. 
Walker, No. Loloy7, was reversed by the Supreme Court, 
and the case of Bauer W alker, No. 12962, and the other 
six cases, 15049, 15550, 15979, 15575, 15815 and 18556, 
were reversed by the Appellate Court, was that the findings 
and orders in the interlocutory decree of July 6, 13/77, 
were erroneous, and particularly in this, that thereby the 
court referred the “ cause to Walter Butler, one of the 
Masters in Chancery of this court, for the sole purpose of 
ascertaining the amount due upon each principal note, as 


the same may be ascertained from the evidence heretofore 
} ] na *K M * | 

adduced herein, * ” and he is hereby directed to 

compute such amount so due upon each principal note and 

each collateral note. * * * The said master is further 


directed hot to consider the question of usurious payments 
of interest upon any of said notes,” whereby the true state 
of the account between said bank and said Walker upon 
the issues made in said causes was prevented from being 
ascertained, as in equity and good conscience it ought to 
have been, whereby upon the face of the record itself, said 
order of July 6, 1877, the report of said master thereunder 
and the decree of said court thereon in said case No. 18556, 
is highly inequitable and unjust, and not such orders and 
decrees as this court would or ought now to “make and en- 
force.” 

To these amendments down to this point and to all of the 
original answer filed Nov. 30, 1883, with its Exhibits “A” 
to “G,” (A. R. 82.to A. R. 96,) exceptions were filed (A. R. 
126,) Jan’y 21, 1884. These exceptions were sustained by 
the court, which is assigned as third and seventh error in 
Appellate Court. (A. R. 187.) 
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These amendments further set up (A. R. 125) sales made 
of collaters Is Wi th whic h the bank should be charged. 

The bank filed a replication to that part of the answer to 
its supplemental bill not by it excepted to, and as the certifi- 
cate of evidence says, (A. R. 151,) the cause came on to be 
heard in the Cireuit Court on the original bill and answers 
thereto; cross-bill of Austri: 
of Samuel J. Walker and answers thereto: supplemental 


] 4 17 } » . oe , , : + ] ; Bi > ‘ 45 
Crone ill of W alker and answers: supplemental cross-bill of 


an and answers tl 1e@reto: cross-bil] 
} 


an | ? ° 4 ? 
nee, etc., hied in [odi,and answers thereto; 


al hil f ‘ieee’ 2 ae) Se ty ree, ae Q 
sup] Pie sicnniiail bill O] International HDahbhk, ied NOV. 20, L550, 


and answers thereto; replication to that portion of the an- 
swer to which exceptions had not been sustained; supple- 
mental cross-bill of assignee, filed Nov. 30, 1885, and answers 
thereto: replicati nS being filed to all of said answers. 

And to maintain the issues on their respective parts evi- 


dence was ottered or 1ntroduced as foliows ; 


ry Pb renga a il ; =s3 Pee Sete ae eR: pS RES 
The CO ynplainants Ll OFILP Tal Dlilt ANG SUpPPIeMental VILLI! 
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of the bank, and in the cross-bill of Austrian and others, 
+ | lof i ea ae cies Se ye Bis ts] : 
and tne agerendauvts 1h tne Cross-bDilil and suppielmenta Cross- 
| ’ c ; ~ ] > ] y ; 
bills of Je nkins ASSIC] { L)\ ivuUs ntoal rat iit the BULLS 
{ | iw ~~ } — 4 ] aac (| 
itors, otfered anda read in evidence the principa!l notes pbe- 
} ] } ] L 
ionging to the bank at the time of commencement of sult as 
} ~ ae EPs. ae a ee 
the same were described in original bill, to which reference 1s 
} } anw | oe: en ] Se ss Ff ae | 1. 1] . 
made, and the or io rinais need not be inserted: also the eollat- 
al i — CRE, et 4 Ies . PE Boe — 
eral notes and trust deeds as described n the ordering part 
F the final decree herein to which Foxe le and 
of the final decree herein to whieh reference S mada LG 
‘sce sina: Bite r ' oe 4 } } 
the origina Is need nol be inserted in the certiticat 
re : ala at : j ; 
Phey aAiSO introd uced tne hree GEnerat ¢ LULtET 1} €€- 
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i 
ments: 1, « lated July 7, 1869 (R. Dp. ZZ, ante): Z, lated Dee 
30. 1871 (kh. p. 22, ante); 3, dated July 2 187s: O. Dp. 2a 


ante. } 


7 J } a , ER war { ] tix 
Admitted name of International Mutual Trust Co. legally 


changed to eles | Bank (the complainant) June 18, 
1872. 

Wilshire Ve Inte rnational Bank plea lings, CFC. mntroduced. 

Bill of complaint tiled March 11, 1874, by William Wil- 
shire and George Wilshire, sets out that on 5th January, 
1871, Alpheus C. Badger inade his note for $6,666.66, at one 
year, with interest at 8 per cent., and being the owner of 
the premises next thereafter described, did, to secure pay- 
ment of said note, make a trust deed of same date, convey- 
ing to J. G. Rogers E. 4 B’k 32,in E. 48S. 31, T. 39 N., R. 
14, in Cook Co., Lll., recorded January 7, 1871, containing 
power of sale. Afterward J. D. Kinney acquired property, 
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made a trust deed to Rogers, under which they, W. and G. 

Wilshire, had obtained title. That Walker, becoming the 

owner of the Badger note and trust deed, had pledged the 

same to the International Bank with other notes to secure 

debts he owed it, and Fry, the assignee of the bank, was 
bh 


: ; : aaa i } : ; 
be made under the trust deed made 


about to cause a sale to 
ea doer > OC Are Tt} i 4 eo gee. ee ' ram © 
D\ Badge} rO Rogers. Chat the debt of W alker to the bank 


1] 
VY was a ecolorable one 


was paid, and the assignment to Fr 


é * . . . 
rea for injunction 
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1e between it ans 

That Frey, under the circumstances, be held 
of said $5,000 note, subject Lhe equities of complainant 
touching the same, and the taking of the account. And 
that if it appears, upon taking said account, that said $5,000 
note is usurious, or fully paid and satisfied, that then it and 
the Badger note and trust deed be surrendered—and for 
general relief. Process prayed against Frey, the Bank, 
Rogers, G. and W. Wilshire, and A. C. and E. C. Badger, 

Answer of Bank to cross-bill of S. J. Walker, filed 12th April, 
1876, in 18556. (A. R. 134.) 

The cross-bill of International Bank, filed 12th April, 
1876, in 18556 (A. R. 135). 

The answer of Samuel J. Walker, filed May 10, 1877, to 
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TCOSS- b 


ceeded a 
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uary 15,1878, with interest thereon at the regular rate; and 
that the said bank should be charged with all sums collect- 
ed or realized since January 15, 1873, from the collaterals 
in its hands so pledged to it by Samuel J. Walker, and that 
iterest thereon should be computed in the usual way, where 
artial pavments are mad 
Limitatior Assignee sets up Sec. 0057, | 


rn ‘ 2 a ‘ ° 

. ». OF U.S. 11) 

bar of ju deed. and insisted that the said decree as a cause 
; } 


of action against him as such asslonee 1n ankruptey Was 
thereb\ asic Overruled by court, and exception. 

Said c LSS12 nee fi irther insisted that aS said decree covered 
and 1 inc lude dt he devine und demands of said bank against 
said Wal ke , and the same were merged therein, and 
Ln¢ here decree Was now extinguished by lapse of time as 
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agvalnst Dim, that the claims and demands so covered, In- 
ad ] me eee. ow ae | “ ] ] ‘ ; 
-luded and merged were also exti wulsned anda no iongel 


existed: and tiiat in the accoun to pe tuken in this Ca 
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he was entitl led to the proceeds of the coliateralis when dIs- 
Bie eee ; ) 1: : 
posed of, or the collaterals tnemselves, when not disposed of; 


} } ae in } : ? eae 
ie said bank IC SO charged 1 


1 4} re ; 
and thereupon moved that 1 
taking said account. Vhich motion the court denied and 

signee excepted. 
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nere upon Rose nth: | W | ence tender as to the items ol 


said account to be taken and stated, the following: 
Bank's statement of the account to February 16, 1884, date 
of decree (A. R. 182). ; 
1878, Jan. Llo— 


‘TL » amt. as per decree, Keb. 20 19, and 
Apr. 28, “78 
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Pas 30, 1877 TEU aN pene Ne wos 20 OO 
B V eollection On collateral Bo ehm, 

Oo ae Sa Cy 9 ee ev dexcens subi oD U0 
By ¢ lee tion on collateral, F. Boehm, 

ne a 70 00 
By collection on collateral! , b’. Boehm, 

RU Te ge 0g. tf. ae re 142 80 
By note 2701 Ex. 40 as per 

stipulation of Jan. 12, 

1882, treated as paid Oct 

12,1873, amt. of note...... $4,000 00 
Interest from Oct. 12, 1878, 

Jan: 16,4616 ..506. ASRS 1,022 00 5,022 00 5,287 80 


$167,186 20 


ona Se 


pene 
TH 
aiaciehiedd 


‘ther fin 


irt fur 


L 


A 


And the ec 


delivered to said bank co llateral securities from time to time, 
some of which were plec | to secure a specific portion of 
said indebtedness, and others were pledged as a general se- 
curity for the entire seebicdnent That those collaterals 
which were pledged as a security for a specific indebtedness 
were also, by agreement between said bank and Walker, to 
ld as a general security for afl said indebtedness after 


—— 
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LA 
the satisfaction or on of such specific indebtedness. 
curities, which were pledged 


TT oT } > le + +}, = i 
hat the remainder of those se 
m~? | 4 ’ F 9 | . . yraitty ‘} 7 } ‘i 3 >} ] é ‘Yr hn os , y Le 
oniy aS general security, and which have not been fore- 
| j | | : "4 } : 7 ° } 
closed or collected, are those nereinatter deseribed In tne 
7 . > } . , ' se ray) j 4 om 1] , 7 . F . a 
ordering part ot this decree hat the collaterals which 
. : ee % 23: } r ie “— . . 
were specifically pledged ror Certaly specine Li} debt edness 
have either been collected Or afe ilk Process O} wiitudieon by 
; « 
foreclosure in other suits. And the court being now fully 


I ry > +7 " } } > _ ’ . 22 Cc _ Y s > 
aay ised in the premise ~F Upon notion of hosenthal & enee, 


solicitors of said bank and others, it is 
] } H } : ] } 47 " 3 
kas ed eodandd creed DY the court that the equl- 
7 ‘ : < ‘ v4 _ = + ct ; f > ; .% 2 | 
ties of the case are with the said international Bank: and 
7 ’ °7 . eae eee Si cee f Be ; “Eeapre a) Pere 
that the cross-bill filed by Samuel J. Walker, and the amend- 
herein Sled by hi ieee Secipaibnin ite 
nereto fied bY him are hereby dis- 


ments and supplement t , 
missed for want of equity. And that the supplemental 
cross-bill of Jenkins, assignee, etc., filed November 30, 1883, 
a shew be dismissed for want of equity, and that the cross- 

f Joseph Austrian and others, on motion of their so- 
rican is hereby lectin without prejudice. 

That Walker, his assignee or any other party to suit may 
within 20 days pay into court the said sum of $143,630. 22. 
the amount found du b: unk, with interest from date. And 
in ease of such ote within that date or before sale, as 
hereafter directed, the person so paying the same shall re- 
eeive from the said bank all securities pita *h are still held 
by the bank, and which were so pledged to it by said Walk- 
er,and which have not been enforced, colle 6 aad and applied 
upon the amount due the bank 

“In default thereof for twe 1tV days direets the sale by 
Wait, master, etc., of the following described securities, or 
much thereof aus may be necessary, setting them out. 
Directs mode of sale, execution of bills of sale to pur- 
chaser. which shall vest an absolute title in him; if any 
su —_ master shall distribute the same as hereafter directed 
by he court. 

ee ypeal prayed and allowed. 

In each and all of which matters said statement is erro- 
,eous, and such items should a enter into the account in 
the cause. and he moves to exclude the same. 


Which are overruled by t | 
then and there excepted, and thereupon the court finds the 
amount to be one hu orty-thr “ai 
hundred and thirty dollars and twenty-two cents, as stated 
in said account due this day, Feb’y. 16, 1884. 
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tained. 
Lith. The hold 19 


no the: decree rendered in the case of 
Wilshire et al. vs. The International Bank et al. to be bind- 
| 


ing on the assignee, and the basis u rge 
him with the mount thereof in the account between the 


a 

bank and said assignee. 

12th. In refusing to hold said decree barred and extin- 

guished by the limitation law of the bankrupt act of the 
United States, section 5057. 


l3th. In |] 
merged in the 
decree barred and extin; 
rupt law, and the assignee entitled to the securities or the 


] 


. i ! | : 
proceeds thereof, involved in this suit, and an account touch- 
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qa then refusing to hold said 
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DV said section of tne bank- 
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ing the same. 

16th. In stating the account as found. and each and 
every item thereof 
17th. In overruling the several exceptions taken by the 
ionee thereto 
19th. And in other respects said decree is erroneous, 


" aie op me siti ~ ] ‘ ] F —— 2 ae ‘ ] 
and should be reversed and set aside, and he restored. etc. 
| > 5 > \ | r¥.y rar ee —, >} racy { : ryrt . lyr. ——a 
MRRORS ASSIGNED IN TH? | PREME OUR () } ILLINOIS: 
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Un tne appeal DY assignee from the JUaLMeEeNt ora 


in the Appellate Court at its March Term, 1884. 
That the Appellate Court of the first district did not sus- 


. © } . ; } : * | we : " 7] ’ ~ 4° : ’ : 
tain the errors assigned Upon bne aecree ot the sald Ulreull 
2 ’ ‘Tt : ° . at we ‘> : ee $8 } " ' ] | o ] - sees ae oll 
Court. each severaliv considered, and athrmed tne said 


decree, whereas it should have reversed the same. 


The plaintiff in error, by his attorney, William T. Bur- 
gess, comes and says that in the record, proceedings and 
judgment aforesaid there 1s material error manifest of rec- 
ord, 1n this: 

First. That the Supreme Court of Illinois held the de- 
cree in the case of Wilshire et ai. vs. International Bank of 
Chicago et al., relied on in pleading, and introduced in evi- 
dence in and before the Circuit Court of Cook County, Illi- 
nois, by the defendants in error, not barred as against him, 
the said plaintiff in error, as sueh assignee in bankruptcy 
as aforesaid, under and by virtue of the statutes of the 
United States in that behalf provided, whereas it should 
have held it so barred. 

Second. That the Supreme Court of Illino 


is afirmed the 
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securities but denies anv indebtedness. sets up usury In the 
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aNnK as a defense, anit prays 

for an aceounting, ete. (A. R. 35 et seg.) Walker, with this 
led 


answer, also filed a cross-bill, going over the same ground 


, ’ | ; . . 
deaiings petween him and the 


substantially as,and a mere repetition of his answer. (A. R. 
38 et seg.) ‘To this cross-bill the bank filed a demurrer June 
0, 1875 (A. R. 46), the proper course to have taken with it, 
but on the 15th of June, 1875 (A. R. 47), it withdrew the 
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decree entered April 25, 1878 (A. Kk. 69), contirms, and then 
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with Interest at six per cent. Irom Jan 15, 1873, and in ease of 
lafanlt ‘AY wantyv dav tho} a» ee ata +i cosy | fr +l, 
aerTault tol twenty qgiavs bilI@i @ealtel qmirects bine SH 1e QO} the 

1] ral secu held hv ft} hank 

lateral securities heiad DV the bank. 

>. ay 4 : Bee ] > pe rN } | Wi ’ 

But before this de: ree Was entered this ish gaecres 
: ISth Het,’ 1Q7 Oy ad } nnrt aft ti 
Was, on the zoth Fredy, 1567/5, entered on a report of the 

. + i? | 5 , ’ 1a TRS ; 4 Dp f= or } eo i) ] + 

raster dated Jan’y 15. 1878. (A. R. 145.) made under th 
kK] lof order entered Tunlv & 1877 {: t# +] 

we kind of order entered July 6, 1877, finding the same 


ry) ity} lin | >» hank {"y> ». Walker on he s: ait ; ; This 
mountaue tne Dank Irom ALKC!I ont 1@ same notes. 1s 


a I 
1; ) oe VE SOE TR wlio ation i 
decree directed to be paid the bankonly the surplus after the 
. 2 . fa . « ’ : " ' : ~ . 2 
satisfaction of the principal note held by Frey, as assignee of 


the bank made by Walker to it, out of the collateral note 
held with it. It finds (A. R.148) “That said Samuel 
J. Walker was indebted to the said International Bank on 
January 15, A. D. 1878, the date of said master’s report, in 
the sum of $172,474, which still remains due and unpaid, 
amd said bank is entitled to whatever surplus may remain 
upon the foreclosure of said premises after the satisfaction 
ef said principal note of said David Frey, not exceeding the 
amount so found due upon said collateral: note.” 

And it is to be noted in connection with the fact that the 
decree in the Wilshire cause was rendered the 28th Feb’y, 
1878, that it was just as much a bar to the accounting on the 
25th April, 1878, when the first final decree in this cause 
was rendered, as it was on the 16th day of February, 1884, 
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[he bar oF Sec. SUO7, ev. Statutes, U. &., Vit FAVE" OF Assignee 
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in bank UptCY tO tiie clavin tf the internationat bark based. On 

; eg Se ee ' 

Lie i} LLSHLTVE CEECTEE 
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At I have stated, the deeree of Feb’v 16. 1884. finds there 
+ ] : Loe . SF i " + | . , es >. l- } 

was then que trom Y\\ alk rto tne Inter national Bank bhe 


sum of $145,650.22. (A. R. 129 Its language does not 
admit of dispute, and equally so, that it was based on this 
Wiishire qaecr as the Caus ot At tion 

ft begins by a recital that the cause was heard Upon the 
pleadings and evidence. ‘The assignee called up his de- 
murrer to the supplem« ntal bill of the bank and insisted 
‘that the said decree’ in the Wilshire case, “as a cause of 
etion against him, 1s barré q by section H057 of the Revised 
Statutes of the United States:” but- his demurrer was ove 


at ae Ce Ti "ye e- } 2QO) 
ruied: then follows Lfiis (A. RK. 129): 


4 . . > } » oo <> aes 4 i | e . os ' . | ee a ct oe 
And it appearing to the court therefrom, the court finds 
that there was the Internati eae Q, ee 
ULLAt boners Was Lue Lilt ean Phiationai DallkK from OamMueil ey. 
ei® : 41 T. sine RL, | fo, —_ : ie: 
Walkel Ol) Loth savuUary, 18/38, the sum of $172.474. as then 
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una all cA TU 1 ALLIIWN y LLit Litul &4 eB | ‘ IS Court Lt) ad CE 
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ball Cause lately ie nding In this court on the chancery side 


ereol whereln Creorge \\ usnire ana others Were ColIn- 
€ nants and the sald intel national Bank ana others were 
4 i- Be " ‘ . ] <r i hu ; 4 | *< = 4 y ’ ] . » : 
defendants, and wherein the said bank was Compilalnant 1n 
, 1} ¥ . } | y ’ } 7 ia) 
a ross-Dilli thereln anaes \\ ulker alia others defendants 


+ 
4 
thereto, and wherein Walker was complainant in is cross- 


bill therein and the bank and others defendants thereto 


. ' } ce } } ’ . 
the general number of which cause was 18556, and is the 


same case set Up by the supplemental bill in this Cause. 
And, after applica ition of all mo: ay "Ss collected by said bank 
since Jani uary lo, 1875, from sald 1 Ww alker or from securities 
held .by it which were pledged to it by said Walker, the 
court | fy nds that visage is HOU clue said bank from saud Walker the 
sum of SILI. ; 60 Ge, as stated an the certificate of evidence 
hie "ECL. : 

The certificate of evidence PAs OZ) begins the account 
with the item: “1878. January 15. To amount as per de- 
cree February 28, 1878, and Aven 28 (25), 1878, $172,474,’ 
and concludes (A. R. 185) with a balance, growing out of 
and based on the item first aby en, of $148,630.2 

The objection was taken by the assignee to ‘his decree of 
February 16, 1884, for $143,603.22, that it was based on a 
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to it, based upon the nnding and decree in said former sult 
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as heretofore allege GQ, 1n Dar Ooranyvy IUrenel accounting with 


reference to the amount due, and as Hixing the amount so 


And your orator sets up sald former Cross-Dlil oj] said 
sie . . 
l 


ib alker, and the former cross-bill of vour orator in sai 
cae ' ; , , a] : 4 } 

t last referred to, and the answers thereto respecvulveiy 

DR Pe Tp eer ce 1: . 7 

va the selieanes and the severai proceeaings 1n sald 


‘ey ° ? . ] } } ° " J j 
former suit, and the final decree entered therein wm bar 0} 


} : ; “77 ie Te tala i ie - » .} 
the present cross-bull SO now pelng prosecuted DV sald Robert 
+ . 


. * — ie | s 
EK. Jenkins, assignee in bankruptey of said Samuel J. 
Walker. 
{nd your orator further alleges that it hoped that in con- 
uence of ye said decree above set out. that the said 
Robert E. Jenkins, assignee as aforesaid. would not have 


proceeded, and that the said Samuel J. Walker would not 
have proceeded with the said cross-bill so nled against Vour 
orator in this cause, but 1 ) 
signee, as aforesaid, combining and confederating, etc., with 
the said Samuel J. Walker, notwithstanding the final decree 
and adjudication above referred to, threatens and inten 
LO proceed di ath ji 18 said ecross-bill wn thas CUaSE and to bring the 
Same On for hearing Ln due course, and the sald Jenkins, 
ussionee as aforesaid, pretends that is no such adjudi- 


cation in the said case of George Wilshire, impleaded, ete 
against the International] Bank. aieniod ete., above re- 
ferred to, Was ever had as above set out. 

And your orator further charges that under the circum- 
sta sonra it is unable to plead or to put the said 
former adjudication in issue or to use the same : 
bar to the said cross-Oull, so being prosecuted by said Robert 
K. 
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sa plea wm 
le Ul 
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‘J nk Ns, assignee as atoresald, and the said acting’s and 


pretenses are contrary to equity and good conscience and 
tend to the injury and oppression of your orator. In tender 
consideration whereof, and for as much as your orator has 
no remedy without the assistance of a court of equity, to the 
end therefore that the aid former adjudication above set 
out may be established and declared bv this honorable court 
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Oi sulhicd nt Oar a C7) 7, furthe ?° proce ¢ Gtiegs by the said 
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Robe rt Kk. Jenkins. assignee as afore said. under and by 
vertu of said cross-bill and a sufficient adjudication of the 
amount due Unto your orator Upon the evidence of inde bt- 
edness set out wn ats origmal bill, and that the said Robert E. 
Jenkins, assignee as aforesaid, may, under the circumstances, 
be forthwith dismissed with costs, and that your orator may 
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\V iishire deveree being for just t | e@eQ amount oft the notes.’ 

if there was no necessity for a resort to the Wilshire de- 
cree, Why does the account stated by the bank commence 
w atl . 174? 
Why does the deere eC itself Nn its recitals say oS ae 
there was due from Walker to the bank $172,474 as found 
he Wilshire decree? 

he decree in the Wilshire case included interest on 
the Walker notes up to the day of its rendition, for about 
i hal 


- 7 . > ; } _ ; , > Sard" 
with the 1tem ol! the amount Que on that decree of ol 4 


c 
f years, at six per cent., consequently that 


” 


four and 


decree included the principal of the notes, in round num- 
bers, $185,800, and the interest, $36,674, 9n which latter 
sum interest is computed in the present decree, which would 
not be the case if the notes were used as the cause of action 
and the basis of this decree. 


ha Ve shown above that the 1D lebtedness is hot the salne. By 
he decree it is $174,474, principal drawing interest from 
‘eb’y 28, 1878; by the notes it 1s $155,800, principal draw- 

ng interest from about November, 1875 See A. R. 31. 
‘he evidence of it at the time of filing the original bill 
this ease consisted notes of Walker to the bank. 
‘he notes have since, as said, become merged in the Wilshire 
recrTree. The re nas been. bhnen, a change iD the evidence ot 
‘ ind he dane SS. Irom hotes tou decre eC upon them: that is 

- - 7 . . ‘ . 

The collaterals sought to be foreclosed bv sale of them 
were pledged for the payment of the indebtedness. A de- 
‘ree upon the notes and the running ofthe Statute of Limi- 
ations agains Lie deeree 1s not any payment of the In- 
debtedness.” But it is said in Hmory v. Keighan, supra, “ a 
ne ig@ment on the mortgage not “ ~ merges the note 


In the judgment, changes the form of the debt, and extends 
time in which proceedings may be taken to compel 
nt of the debt, until the time for barring actions on 
the judgment, under the statute, shall 
It is true that the statute then in contemplation was 
twenty years, but when the twenty years ran out could the 
party revert to his notes? When the bar of the statute 
reacnes the judgment the party then is without remedy 
either on his notes merged in the judgment or the notes 


themselves. 


have elapsed.” 


Lnat the statute 18 a Dar to.a sull 


‘The simple effect Is 
pon the decree.” 
Then if this IS A Suit upol thi de ree. at ig anne | 
And we see at once the reason of filing and holding this 


defense ga Min -bil il, slipping In 
it, and then recovering on the 
yy the supplemental bill. That 


bill, ostensibly asa 
this decree as a defense 
original bill as not affected | 
is, the complainant files a cross-bill to a cross-bill instead of 


amending his original bill, either directly or by way of 


supplement. 
‘ited the very qu estion was before the 


[In the case I have « 

court that 1s here, viz: Which of the Statute of Limita- 
tions, Upon a note merge d in judgment, controls? and it was 
held then that the statute that controlled was the one ap- 
plicable to the judgment and not the one tothe note. Now 
in the case at bar which statute does apply? We have got 
the very case mentioned in the case cited but a different 
application of the law; and if this suit has become a ay 
upon the decree and not one upon the notes then it i 


barred. 
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‘“ And your orator ¢% iat the amount so ascertained 
to be due unto your orator in the said ease of Wilshire, im- 
pleade l. etc., is the amount d ie your orator Upon the notes 
set Up Ln his origrival biil In this cause, and is the armount to 
h interest at six per cent. per annum 


which it as entatl i. WI 
from January 15, 18 

Now, so far, the facts set forth the allegation based on 
those facts, and the prayer for relief in this supplemental 
bill is supplementary to, modifying the charges and the 
relief prayed for in the original bill; consequently the as- 
gertion in the opinion that there has been no “ new suit 
brought upon the decree,” if this court is to take the record 
not to beso by the allegations in this sup- 


: et eee Pe ane ar ES 
lng the matters involved in the original 


before it, is shown 

plemental bill, tow 

bill praying for different relief, based on new facts occur- 
was filed. 

| have just quoted from this sup- 

plemental bill is for the purpose of putting this Wilshire 


ring since the origina! 

What follows after wha 
decree in as a bar to Walker’s cross-bill; but take the alle- 
gations | have quoted from it and the relief the party is 
entitled to upon those allegations, and one part of this sup- 
plemental bill has reference to and affects the case as made 
by the original bill, which is legitimate, while the other part 
and the only part that the Supreme Court of Illinois in its 
opinion gives any prominence to, has reference to the cross- 
bill of Walker, a paper of not the slightest consequence 
whether in the case or out of it. Using this supplemental 
bill of the bank as a cross-bill to the eross-bill of §S. J. 
Walker, its effect on the original bill is concealed from view 
and it is considered merely as a defense to Walker’s cross- 
bill and not as entitling the party to relief upon it. 


The right of the ASSLONE un bankruptcy, Cs such, and PEpre- 
senting the creditors OF the bankrupt, LO inquire into the consid- 
eration of CVETY claim pPrese nted against him as such, is denied 


? ¥ “ yy . 
DY the Supreme Court Of lllinois. 


‘It is next asserted that the Wilshire decree is erronevous 
inequitable and unjust on its face, and, under the circum- 
stances of the case, one to which the Circuit Court should 
not have given effect. 

“There was error in the Wilshire decree. There was the 
same erroneous order of reference in that case directing the 
master not to consider the question of payments of usurious 


Giietogeas : ERD a eee: z yet iad te ss et mR A nat Sa TR ag en te ea 


interest that there had been in this case, and for the same 
error on account of which the first final decree in this case 
of April 25, 1878, was reversed by this court, the decree in 
the Wilshire case was subject to be reversed, but it never 
was reversed. 
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Walker, by reason of those moneyed dealings, owe the b: 
hing, and if so, how much; usury 

ing the defense set up by Walker 11 , 

We claim that the taking of eight decrees for identically 

the same causes of action, was a legal fraud. That being in 

a court of equity, the assignee may, in defending against a 


claim, seize upon any equitable circumstances which would 


a 


5 SRNR OMG TT PONE II NCR SAM NRE cc ner 8 


A ae gt gears eae Sas ee Sonata set iietiend Be hes We eee gee ee at ee ee ee iss apron 
PP Ae ORS. Bae. AOE Oe hp ne aah: RE ne ‘ i espn kt 
ROI TLE IONS AL MG RHO eg anne ania tape aN 
marae sk: EE AS MERA SYA OE AG DO Rat Na QF PS OI RE 


414 


pe avallable to an‘ Suitor 1n defending acalnst the Cialn). 


That the injustice of this decree is manifest on the face of 
the record and is conceded by the court, and that a recov- 
ery upon it in a new suit ina court of equity isin violation 
of well known principles of equity jurisprudence of which 
the assignee, as such, had the right to avail himseif of in his 
defense. 

This case is clearly within the rule laid down in Wadhams 
v. Gay, 73 Ill. 415, where it is said, p.450: ‘“ Upon all the 
faets shown in this case, the court would not originally have 
made a decree like this one. There is authority for the 
doctrine that the court may, on a bill to carry a decree 
into execution, look into the case to see if it will make the 
same decree a second time 

“Tn such a case it is said it is competent for the court, in 
respect of the special application, to examine the decree, 
ind if it be unjust, to refuse enforcement.” Adams Kq. 
116. 

Daniel in 2 Dan. Ch. Pr. 1614 (1586), citing Lawrence v. 
Benney, 2 Ch. Rep. (127), on this point says: “It is laid 
down that although where a decree is capable of being exe- 
cuted by the ordinary process and powers of the court, 
whatever the inequity of the decree may be, yet, till it is 
reversed, the court 1s bound to assist it with the utmost 
process the course of the court will bear. But where the 
common process of the court will not serve, and things 
come to be in such a state and condition after a decree 
made that it requires an original bill,and a second decree 


upon that, before the first decree can be executed—if the 
first decree is unjust—then this court desires to be excused 
in making it its own act, and to build upon such founda- 
tions, and charging its own conscience with promoting an 


7 © 
| 


apparent injustice, and this obliges the court to examine 
the grounds of the first decree before it makes the same de- 
cree again.” 

Hamilton v. Houghton, 2 Bligh (H. of Wet 169, OB: “Et 
is clear that the decree was erroneous in every respect; it 
waserroneous, unquestionably, in decreeing the party to that 
deed entitled to that which it then gave him; it was erro 
neous in decreeing that he was entitled to anything, without 
giving the same benefit to other creditors entitled under the 
trust; it was erroneous in proceeding to a sale without hav- 
ing the surviving trustee before the court; and therefore it 
is a decree which the court can never carry into execution. 
The party who comes into a court of equity to have the benefit of 
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error, 1 will not give the plaintiff the benefit of the former 
proceedings, unless he consents to take the proper decree.’ 

In that case the matter complained of was just as in this, 
the improper allowance of interest in an account. 

Bean v. Smith, 2. Mason, C. C., 252-299: “The 
only further point, on which | have paused, has been 
as to the extent of the plaintiff's demand. It originated 
in Farmer’s Exchange bills, which, at the time of the giving 


) 
of the drafts, on whieh the plaintiff’s judgment is founded, 
were at a great discount. At law | am aware that the 
plaintiff might be entitled to the full amount of his judg- 
ment notwith standing any purchase of this sort. But | 


think a court of equity has a right to moderate his claim; 
and if he asks equity to compel him to do equity. All that 
in conscience he ought to claim under all the circumstances 
against Simon Smith, is the value of the bills of the bank 
at the time he received them or bought them, with interest 
from that time to the present. I shall, therefore, direct 
an inquiry to be had before the master for this purpose.” 

Lawrence v. Be riey, (29 Car. 2,)2 Reports in Chancery, 127: 
“This case ison a bill of review. This court declared thev 
would not make error by coustruction, and where a decree is 
capable of Leing executed by the ordinary process and forms 
of the court, and where things come to be in such a state 
and condition after a decree made, that it requires an origi- 
nal bill and a second decree | pon that before the i rst — 
can beexecuted. In the first case, whatever the iniquity of 
the first decree may be, vet, til it be reversed, the court 
is bound to assist it with the utmost process the course of 
the court will bear; for in all this the conscience of the pres- 
ent judge is not concerned, because it is not his act, but 
rather his sufferance, that the act of his predecessor should 
have its due effect by ordinary forms. But when the common 
process of the court will not serve, but a new bill and a new 
decree is become ne cessaryv to have the execution of a former 
decree, is in itself unjust; there this court desired to be ex- 
cused in making itits own act, to build upon such ill founda- 
tions, and charging its own conscienee with promoting an 
apparent injustice, and to this condition hath the plaintiff, 
Lawrence, brought himself, for he forebore to apply himself 
to this court to support him, as one that claimed under the 
decree in 1650, or to pray an injunction to stop Berney’s 
epee, at law, but stayed till Berney had recovered the 
land by a trial at bar, and been put into possession by the 
sheriff; and now no ordinary process upon the first decree 
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of the cases cited, for 1t was asking yr the Circuit Court to take 
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cree of the Supreme Court of Iino is, and render again the 


very judginent which that C ourt hi id reversed. 
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Che Supreme Court of Illinois in its decision (A. R. 6) 
Says: He ‘re the Wilshire decree is complete of itself, en- 
- = I i . s T - ae 3 : } : on a 
bireiy mpabie ef full execution. Nothing Is sougnt with re- 


spect to 1t except to show its — ice as a decree and insist 
upon the legal effect which attaches to its existence as a 
decre " 

A decree in chancery is, lsupp 
tion by the scope of the bill fled 3 it. That it affects ne 
subject-matter beyond what ae ly anets on the face of 
the record. An apt illustration of that is the rulings of the 
— Court of I]linois in this opinion touching what 1s 

all ed the Brennock suit and decree. 

The Wilshire suit and decree was, by the pleadings in it 
set out and relied on here, confined exelusively to the Frey 
note and the collateral pledged to secure it. The bank in 
its cross-bill in that suit set up the indebtedness due it from 
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Walker, and prayed that the surplus after paying Frey 
should be paid over to it to ap ply on what was due it on all 
its notes, but not one word is said in it about the other collat- 
erals or any relief prayed touching them or agi relief 
granted, so that the cuse made Upon bill, answe and de- 
cree, controlled as to the amount due from Walker to the 
bank as to that surplus; but under that decree as it stands no 
Drocess known to the law could be issued by which the col- 
laterals involved in tais suit could be held, or charge 1, or 
applied to the payment of 

‘When a decree is capable of being executed by the or- 
dinary process and powers of the court, whatever the inequity 
of the decree may be, vet, till it is reversed, the court Is 


i 
| 
i the 


bound to assist it with the utmost process the course o 
court will bear.” Citing, 2 Dan. Chy. Pr. 1614 (1586); citing, 
Lawrence * Benne. yd Ch. R. [27 

But what process of the court on that Wilshire decree 
would reach the collaterals involved in this suit? Absolute 


none whatever. 


rey j 
Phe only mode of | icGning’ them was anaislis to 1! Ll) 
7 °*; } ’ * 
original bill, based on tl lecree and praying that those 
} ea ae D1, Se . ] 
collaterals be sold to satisfy it. That relief they could not 


have because the statute of the United States bars it, and 
the mode in which this case is decided deprives the party of 
the relief he is entitled to under that statute 

‘The debt is the principal, the INnOreg we or the pledge of 
collaterals is the incident. In both of these cases. that iS, 
the Case at bar and In the cross-bill of the bank it i} the Wil- 
shire case, the debt was the principal, touching which re- 
lief was prayed, and without the existence of which no 
relief could be granted as to the siete It was compe- 
tent for the bank in the Wilshire ease to have set out all of 
its evidences of debt and all of its e Te aterals to secure that 
debt, and prayed for and obtained relief accordingly. It 
failed to do so. It saw fit to set out only part of its case and 
to take only part of the relief it was entitled to had its case 
been fully stated. It had its debt ascertained, the principal, 
without which no decree could be rendered in either of 
the cases, but did not obtain any disposition of its collater- 
als to secure that debt, other than of the one mentioned in 
the bill. It now seeks to remedy that defect by the supple- 
mental bill filed in this case. If it does not effect that and 
only dismisses from the record the useless lumber—Walker’s 
cross-bill, of what avail was it to file it? Is not its effect to 
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question and this court has jurisdiction of it 

The taking of eight independent decrees for the same 
identical re s of action was a fraud in law. A court oj 
CQ aity \ would , al ANY tim », ON bill filed by \ ‘alker, Or his 
ASS] LYOuCEe 1n) bankrupt vy, after he was App ted Ve ene 
joined the attempt if made to enforce more than one of 
them. They could, in apt time, either file ral bill of review 
or sue out a writ of error to reverse all of these deerees for 
the error conceded by the Supreme Court in the last para- 
graph of the abov quotation 1 » be on the face of the record, 
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He did ot Attempt to set aside ait the otners on the ‘Ol d 


} I e 4 =O the Yroun 
L Per oH, 2 i} se en  eee- 2 3 
of fi ‘aud— lh iaW ih taking’ them—upon Diil filed ror that 
4 . > ; 1 : oy ee ] } ‘2% > , ; ; f 1 
purpose. B it he is now attacked with one of them: ean fhe 
\ ; ce fe "CY 63») ] 6} cl {" +1,; banca dy ] —_ - aur 7 | | ) : ‘ ty IT 
not cowAress ANG aVOIG IOr bLLIS TTaud 1Nntaw: eC 1S lla Coul 
4 : 4 ‘ : ] i+ ’ +e et Bi > : } 1] 
of equity and in the very court that rendered all the Sf de- 
crees obnoxious, except as to the one in this, the principal 


case, to the charge of fraud in law why should he not be at 
liberty to confess and avoid for fraud when the court would 
on bill filed avoid the decree upon which he is attacked for 
the very fraud he sets up in his ] 
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So far as Walker’s assignee in bankruptey is concerned, 
these eight decrees for the same causes of action were as to 


him as assignee in bankruptcy representing the creditors of 
Walker clearly fraudulent in law, and he,:as such assignee, 
has the right under the bankrupt law to insi 


LNK] u} LnsIsSt Upon that 
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fraud. Two of them were taken on the 28th of February, 
wh ms sine wiht |}. 1. 
1878, less than two months | » Walker went into bank- 


ruptey, th 26th of April, B78: andl the *ablier ix the 25tl 
day of Apri ], 1878, the day before 


Under the circumstances of this case al sige the assignee 
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asks is to have the account of the indebtedness to eed 


) 
Walker taken as though the decree in th W 


Ishire ease had 
never been rendered. That is emi 
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W. T. BuRGEss, 
y ittorine YU for Plaintiff. 
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ROBERT E. JENKINS, ASSIGNEE IN B. 
RUPTCY OF SAMUEL J, WALKER, 


Plaintiff in Error, | Error to the Su- 


preme Court of the 


THE INTERNATIONAL BANK OF State of Llinois, 


CHICAGO eT AL., 


Defendants in Error. 


STATEMENT. 


It seems to us that counsel for plaintiff in error has 
complicated this case by his statement. ‘The question or 
questions involved are not complicated, as a plain state- 
ment will show. The best and clearest possible statement 
has been made by the Supreme court of Illinois, and 
which precedes the opinion of that court in this case 
found published in r11 Illinois, 462. That statement is 
as follows: 

A bill in chancery was filed February 17, 1875, in the 
Cook county Illinois Circuit court, by the International 


Bank against Samuel J. Walker and other persons to 
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foreclose and sell certain collateral securities which had 
been pledged by Walker to the bank to secure the pay- 
ment of principal notes of various dates made by Walker 
to the bank, some twenty-two of which were still held by 


it, and about ten others transferred to the other parties to 


this suit. The prayer of the bill was, that a decree 


might be entered fixing and. establishing the amount of 
jndebtedness due the bank from Walker, and for a sale of 
the collaterals so pledged, and the application of the pro- 
ceeds to the payment of such indebtdness. Walker 


answered, alleging that a large amount of usurious inter- 
est entered into and formed a part of the alleged indebt- 
edness, and insisting that an account be taken between : 
the parties, and that such usurious interest be applied | 
toward the satisfaction of such indebtedness, and that the 
collaterals be surrendered. Walker also filed a cross-bill 
making the same allegations, and praying for an account, 
and the application of such usurious interest, and fora 
surrender of the collaterals. 

July 6, 1887, the Circuit court made an interlocutory 
decree in the cause, which denied the right to interpose 
the defense of usury, and directed an account to be taken 


of what was due on the principal notes held by the bank, 


excluding the defense of usury and of usurious payments a 
of interest. In pursuance of an account taken as thus | 
directed, dated January 15, 1878, a final decree Was en- 
tered on April 25, 1878, finding the amount due the bank 
from Walker on the notes held by it to be, on January 15, 
1878, $172,474, and directing a sale of the collaterals held 
by the bank to satisfy it. April 26, 1878, Walker went 
into bankruptcy, and July 31, 1878, Jenkins, the appellant, 


didapttaeiewiai Fa ee 


received the deed as his assignee in bankruptcy. The 
decree of April 25, 1878, was by this court, at its March 


fe 


1, 1881, in Fenkins v. International Bank et al, 97 
[ll., 568, reversed on the ground that the direction to the 
master, in the order of reference, not to consider the 
question of usurious payments of interest upon any of 
the notes, was erroneous. ‘The collaterals so sought to 
be sold had been specifically pledged by Walker to the 
bank, each to secure a particular note. The bank also 
held an agreement from Walker that each of the collat- 
erals, though specifically pledged as security for a specific 
principal note, should also, after the satisfaction of such 
principal note, be held as security for Walker’s entire 
indebtedness to the bank, if any surplus remained which 
could be so applied after the satisfaction of such particular 
note. 

On March 11, 1874, George Wilshire and others filed 
their bill of complaint against the International Bank, 
David Frey, Samuel J. Walker and others, alleging that 
they had purchased of Walker certain premises, and set- 
ting out that Frey claimed to own a certain mortgage 
upon the same, executed by Walker prior to their pur- 
chase, which Frey obtained from the bank, but that there 
was nothing due upon it, and praying that the same 


might be surrendered and cancelled. Frey filed a cross- 


bill, setting up his principal note and the collateral note 


? 
and security so executed by Walker to the bank, alleging 
that he had bought said principal note of the bank for 
full value, and praying: for the foreclosure of the mort- 
gage and sale of the premises. The bank also filed its 
cross-bill against Wilshire, Frey, Walker and others, set- 
ting up its general collateral agreement above referred to, 
alleging its right, by virtue thereof, to any surplus that 
might remain after the satisfaction of the indebtedness so 


due to Frey on said principal note which had been sold 


4 


by it to Frey, not exceeding the amount due on the col- 
lateral note. The said general collateral agreement pro- 
vided that the bank should have the benefit of said sur- 
plus, though it had sold such principal note to a third 
party. The bank in its cross-bill, set up its entire indebt- 
edness so due to it from Walker in the same way and 
with the same particularity that it had set up the same in 
the bill.in this cause now under consideration, alleging 
that the notes were due and payable, and asking that it 
might have any surplus applied to the payment of such 
indebtedness after the satisfaction of the amount due to 
Frey. Walker answered that cross-bill in the same way, 
and alleging the same facts that he had alleged in answer 
to the bill in this cause. Healso filed a cross-bill therein, 
setting up the same facts that he had set up in the cross- 
bill filed in this cause, and prayed for an account between 
himself and the bank, and for the application of all usur- 
jous interest in satisfaction of his indebtedness to the 
bank, and for a return of the bank’s collaterals, just as he 
had done in this case by his cross-bill. 

On February 28, 1878, a decree was entered in the 
Wilshire suit, finding the amount due from walker to the 
bank to’ be the sum of $172,474. That decree stands in 
full force and effect, and over five years have elapsed 
since the entry of the same. The case at bar having 
been re-decketed io the circuit court after the reversal of 
the first decree, on November 26, 1883, by leave of court 
the complainant, the International Bank, filed a supple- 
mental bill, setting up the said proceedings, pleadings and 
decree in the Wilshire suit as a former adjudication, and 
in bar to any further proceedings by Jenkins, assignee, 
for an account under his cross-bill herein, and as a conclu- 
sive adjudication of the amount due the bank upon the 
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evidenee of indebtedness set out in its original bill herein 
The circuit court held the said former adjudication in the 
Wilshire suit a bar to any further account as to what was 
hen due, and found the amount due upon. the principal 
notes set out in the bill and offered in evidence, to be the 
sum of 172,474 on January 15, 1878, as determined by 
the decree in the Wilshire suit. After the allowance of 
eailiaii collections, the court found the amount due at 
the time of the decree to be $143,630.22, and rendered a 
decree for a sale of the collateral securities to satisfy said 
sum. This decree was affirmed by the Appellate court 
of the first district, and the assignee appealed to the 
Supreme court of the state where the decree was also 
affirmed and the assignee now prosecutes a writ of error 
out of this court to the Supreme court. of Illinois. 

The assignee in bankruptcy interposed as a defense in 
the court below and now insists that he was entitled to 
have an account of the usurious interest taken by the bank, 
if any, and have the same applied in reduction of its in- 
debtedness, and also insists thé t the proceedings and decree 
in the Wilshire case are not a bar to such accounting for 
the reason that section 5,057 of the revised statute of the 
United States, known as the bankruptcy limitation law, 1s 
a bar to the assertion of said Wilshire decree, as res judt- 
cata, sofar as the accounting 1s concerned. 

The decision of the Supreme court of Illinois is so com- 
plete an answer to the position of counsel that it seems a 
useless waste of the time of the court to do more than 


refer to that decision. 
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ARGUMENT. 


“No suit, either at law cr in equity, shall be maintain- 
“able in any court between the assignee in bankruptcy 
‘‘ and a person claiming an adverse interest touching any 
‘‘ property or rights of property, etc., unless brought 
‘‘ within two years,” etc. 


Rev. Stat. of U. S., Sec. 5,057. 


> 


This foreclosure proceeding was commenced February 
17,1875, and S..J. Walker was a party defendant, and 
had filed his cross-bill for an accounting. Afterwards he 
went into bankruptcy, and his assignee received his deed 
of assignment on July 31, 1878, and made himself party 
to the proceeding in lieu of the bankrupt soon thereafter. 
After the assignee had made himself a party the cause of 
action remained the same, and was prosecuted to a final 
decree in 1884. 

The defense of usury had been interposed by Walker 
and was asserted by Mr. Jenkins his assignee, both 
in his answer to the original bill and by way of cross-bill, 
the cross-bill being nothing more than a method of de- 
fense, the same fact being asserted both in ans wer and 
in cross-bill, an accounting and application or deduction of 
such usurious interest being asked for. 

In the Wilshire case the same issues precisely had been 
raised and determined, and the account between the bank 
and Walker had been stated. 


The defense. of usury was an affirmative defense and 
the burden of proving same was upon the defendant, the 
assignee in bankruptcy. The defendant tendered this 
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issue first by the allegations of his answer and second by 
his cross-bill, and hence the complainant was put upon 
the defense as to such issue. There may be and _ usually 
there are several issues of fact in every case, and the bur- 
den shifts as to such issues according as they are ten- 
dered by complainant or defendant. 

In this case the issue of usury was tendered by defend- 
ant. Ifthe defense of ves 7udicata had arisen before the 
commencement of the suit it could have been asserted in 
our answer to the cross-bill and also have been anticipated 
by setting up such adjudication in our original bill. But 
having arisen subsequently to the commencement of this 
suit, the way to assert such defense was by supplemental 
bill. 

Story Eq. Pl., § 393. 
‘Jenkins v. Int, Nat. Bank, 111 Ill., 470. 

The supplemental bill was in the nature of a plea in bar 
to any further accounting in this suit, which issue had 
been tendered by the defendant and was in no sense the 


assertion of a new cause of action. 


No new suit has been brought. Complainant’s cause 
of action has not been changed. The object of the origi- 
nal bill was to ascertain the amount of indebtedness due, 
and for an order of sale of collaterals to satisfy same. 
After filing the supplemental bill, the cause of action was 
the same, viz: the ascertainment of the amount of the in- 
debtedness due and a sale of collaterals. And hence, 
there being no new cause of action, there can be no asser- 
tion of a plea of limitation, which did not exist when the 
suit was commenced. 

The question arose in Bank v. Sherman, tor U. S., 


403, as to the date when the -proceedings in bankruptcy 
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were commenced. The original petition filed was insufh- 
cient, and subsequently an amendment was made, asserting 
another cause of bankruptcy, and the adjudication was 


had for such cause. Before such amendment, however, 


the bankrupt had disposed of certain property, and the — 
question arose as to the title of the assignee. If his title 


related back to the original filing of the petition, then the 
title was in the assignee. If it related back only to the 


time of the amendment, then the title was in the bank. 


* ‘This court held in that case that although the adjudica- } 
tion. was upon the act of bankruptcy, set out in the amend- 


ment, yet that the question to be decided was the ques- 3 


tion of bankruptcy, and that the act set out in the amend- 
ment was only the evidence of the bankruptcy, and that 
the suit, to have the party declared a bankrupt, had been 
commenced, and that the cause of action, viz: that of bank- 
ruptcy, or no bankruptcy, was pending as of the date of 
filing the original petition. 


So here, the cause of action was pending ever since 


February 17, 1875, the date of the commencement of the 
suit, which was before the date of the adjudication in bank 


ruptcy. And any amendment or supplement, introducing 


new evidence of the amount of the indebtedness, was not the 
beginning of a new suit—was not the introduction of a 
new subject-matier. It was simply a new defense by 
complainant to the issue of usury tendered by the de- sr 
fense. It was in the nature of a plea puss darrien contin- 
“uance—or rather at law it would have beena replication 
puis darrren conttnuance—to the affirmative plea of usury. 

How can it be claimed that such a replication was 


the assertien of a new cause of action or the introduction 
of a new subject-matter? The indebtedness of Walker to 
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the bank and the security therefor was the cause of action 
—was the subject-matter. Everything else is simple 
defense or method of avoiding the defense. This statute 
of limitations cannot be invoked to prevent a defense which 
party may possess to any issue tendered to him by a party 
invoking such statute of limitations. 

Suppose this state of facts had existed. Suppose the 
decree in the Wilshire case had recognized and allowed 
the usurious interest claimed. And then we had pro- 
posed in this suit to proceed as if there had been no such 
adjudication, and claim the full amount due irrespective 
of such usurious interest. And suppose the assignee had 
set up as a defense to us, the adjudication in the Wil- 
shire case as a bar to any such claim on our part—could 
the complainant have asserted as against the assignee, 
this statute of limitations? No, and for the reason that it 
would not be a suit or action on the part of such assignee, 
to assert such adjudication as a bar of further accounting. 
So on our part the assertion of such a bar to further ac- 
counting is nota suit or action. &stoppels must be mutual. 
And if such an adjudication would be a bar when set up 
by the assignee, so it is a bar when asserted by complain- 
ant. 

Had the defense to this suit been payment instead of 
usury, and after the commencement of this suit had the 
the parties agreed upon the amount due and stated the 
account between them in writing, could not such state- 
ment be pleaded in bar, or introduced in evidence, asa 
bar to ary further accounting. No one would claim that 
such a plea of a stated account would be the introduction 
of a new cause of action, so\as to permit the plea of this 


statute of limitation thereto. 


- 
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Or if instead of an agreed statement of account 
where the defense was payment, suppose another suit had 
been carried to a final decree, involving the same issues, 
and then suppose such final decree were pleaded or 
offered in evidence as a bar to any further accounting on 
this suit, would any one claim that such a plea would be 
the introduction of a new cause of action, so as to permit 


this plea of the statute of limitation. 


There is no difference whatever in principle. It is 
simply a change in the character of the evidence in sup- 
port of the original cause of action. It is not the bringing 
of a new suit so as to permit the plea of limitation. We 
do not ask any relief upon the basis of such former decree. 
We simply prove that decree as a fact from which certain 
legal results flow. Nothing is sought in respect to it 
except to show its existence as a decree, and insist upon 
the legal effect which attaches to its existence as a decree. 
We do not take judgment upon that decree. The de- 
cree in the Wilshtre case was used as a bar to any 
further accounting, it was used as a defense, and the 
notes set out in the bill in this case were introduced 
in evidence, and the amvuunt due upon their face produces 
the amount of the decree in this case after allowing pay- 
ments made subsequent to thatdecree. (Rec. 131.) 


I]. 


The decision of the state Supreme court upon the ap- 
plication of the statute of limitation, Rev. Stat. § 
5,057, being correct, then it follows that this court will 
not look into any other question in the record, but will 
affirm the judgment of the state court. 

Murdock v. City of Memphis, 20 Wall. 


t 


If 


This court cannot examine any other qnestion in the 
record, or pass upon the points decided by the State court; 
which do not involve:a federal question, in case the federal 
question directly involved, 1s decided against the plaintiff 

re a in error. Hence the attempt of counsel to re-discuss the 
right of a court to review a former decree in a collateral 
proceeding, is entirely wide of the mark. This court can- 
not consider such question, when it affirms the decision of 
the State court upon the federal question. 

Respectfully submitted, 

Gro. W. SMITH, 
A. M. PENCE, 


Counsel for Defendants in Error. 
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pertaining to such due incorporation will appear by chapter 40 of 
the laws of New York for 1808, and by the act amending the same, 
to wit, chapter 333 of the laws of 1853, and by certi! fied coples of 
such certificate and its duplicate so filed, which your orators beg 
leave to produce to this honorable court whenever thereunto re- 
quired. 
| That on the said 380th day of Augu st and prior to signing 
of such certificates the said Moses L. did, in writing, offer to 
sell to three of those named in such certificate as trustees, and to 
anotner, one Maxwell, a citizen of said State, all the estates, mines, 
fixtures, & property set forth in a sche date 4 to » said offer attached, on 
the following terms and conditions, to wit: That on their receiving 
certain leases described in such schedule, and on the delivery to 
them of the person al property therein mentioned, they were to pay 
him the sum of $60,000, and on September 20th then next, upon re- 
celpt bv them of the deeds ol all the estates specified in sald schedule, 
conveying the same by unquestionable titles to them or their assigns, 
same incumbrances to be created by him in the sum of $125,000, 
payable to the original owners of said estates in four to six months, 
and to be assuined so to be paid by them or their assigns, they were 
to pay him the further sum of $91,000 and to deliver to him 30,000 
shares of the capital stock of the said Gold Hill Mining Company, 
then to be formed as above stated, it being further stipulated that 
50,000 additional shares thereof should be reserved in the treasury 
of the company to provide for the payment of the said 
5 amount of incumbrances, the true intent of which offer was 
that on the filing of the said certificate the said offer should 
inure to the benefit of the company. 

W hereafter, and on Sept. Ist, 1853, in furtherance of said intent, 
the said-Moses L. did, in writing, agree to and with said company 
to sell and convey, on the terms aforesaid, twelve certain pieces & 
tracts of land at or near said Gold Hill, leases thereof and mineral 
interests thereon, with steam-engines, puinps, tools, & other fixtures 
and personal property thereto belonging & thereon being, and with, 
certain reservations of a lot of two acres and the “sands” collected 
up to the time of deliveries of possession, and as to the 12th num- 
bered parcel, of which the said Moses L. had then no bond from, 
but only the word of, one Dr. E. B. Rice, its owner, but was to use 
his influence to procure such title immediately on his return home, 
as all of the above-recited matters will more fully appear from the 
two said several writings, interchangeable, executed, & delivered, now 
in the possession of your orators, which they are ready to produce 

to this honorable court whenev er thereto re juired - that, as it 
6 subsequently appeared, the said defendant, Reuben J., a 
_ brother of the said Moses L., and also ‘the said defendant, 
-Manney, and his brother Valentine were interested in the 
jent and in the ownership of the said real & personal 
ith the said Moses L., and then, on the performance by 

any of the conditions of payment by it to be performed 
ne of the delivery to it of the deed of said real & 
. ch, arth the previous payment made of $60,000, 
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ated & fixed at the gross amount of $299,500, & for that 

t, as the considerations paid | DY the said company and so ex- 
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thereto of the second part & grantee of the sald prope 


and while it purported to convey the said property by these 
CX pre SSECGQ WoOrTdas., absolutely cae S] n ple, did lnk acl Oll- 
VeV the iine without anv Or proper words of inheritance or of 
power of assignment, & while it contained a covenant of 
i Warranty oft title contained no eovenant of a clear title. and 
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Uidda TlOw ¢ Apr ss the condition in the sald offer and agreement 
that the tenure thereunder was subject to the incumbrances to the 
extent ol S125.000 as proy dled ee sald offe1 the paymebt ol which 
‘ 
was to be assumed by the said company, which deed purported to 
convey six several tracts of land, a mineral interest in one of them 
and two leasehold mineral interests in other of said tracts, with cei 
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hold interest” of ten years from April oth, 1500, of the rloneycut 
I 


1) } . ‘; Dp | Pp ceed <a ? eo ' ae a 
Hines ; 0, tue Paul Beaver traet of 104 acres, adjoining thi 
4 ee eg ae > ‘ : ied »? > P76) :, er Y 
Heilig ; (, LIE More Beavel tract of (2 aeres, adjolning No. s) 

: as ts . , . 84% Pi ‘ io P ’ » @ ( * } | } | > 
6, the Hewey | eeter tract of oo acres: J, the’ teaseboid interest 


—-r aT eee T , ' : ’ ry sad an es, re re Spe e 
V1 Holmes, Worth Ww Co. 1D No. Z,anda sixteen head or horses on 
ss , rT 1} S. .. -7) een RE See . 
NOs. l ¢ 2, together WIth all buildings, initis, enoines, DoOLlers, & 
oth yy? Lom ; Le Ss ’ ‘ cy Ws . ’ _ — o ry ) , , } ‘ . -™ 1 034 x7 atl 
rmuer Machinery W apparatus i] mn: On LHe Salad taviais, DULL WIT) 
, ; ; Pom i. i al ; wil on ;, 
certain reservations ot Iots, wash ed Sands, wnerais Ovel and 
; : ce } c ae 
netals from or and out of said lands, as set forth in t 
} } = 4] os Ds ae 
qgeed, now ih tne possession or vou 
produced whenever thereunto required 
that ti > we 1 ] cq ) va y 6 . t ul ‘ ’ yf 7) \" time ther oa Ler duiv le- 
< it mct itl (iCCU Was hot i if 1} OT cat ati\ tid © vid iCaitel eace Lit 
1 i ' : | Bai roo Ta" , miwet by x7 os PY? ? Ly ’ i. nor 
orantors, but Was required OV tnem to De piaced 


Sco 
} 


in escrow, and to such end Aeteat ste with one Burton Craige, Esq 
who drew ee same, to be thereafter delivered by him to the said 
| : » payment by the company of the said incumbrances 
$0 tO be created | oe the said Moses Pe as aforesaid, aS tie Same will 
more ful y appe by the certificate thereof written at the foot of 
sald dee the S: aid Craige, Who thereafter, and upon the payment 
by the said company of the said amount of incumbrances, which 
was in full performance of its undertaking & in full payment 
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ng 
the price agreed on, Instead of them delivering the said deed, 
drew up, as minuted also by him in said certificate, a full cov- 
enant warranty deed, which was executed by the same grantors 
of the same tracts of land, mineral interest, & chattels, as set 
forth in the said deed put in escrow, and only for the same 
expressed considerations, to the said Isaac H. Smith, his suc- 
cessors and assigns, which deed was dated July 9th, 1855, and 
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9 delivered to the said Smith its habendum clause, aiso con- 


taining the words following: “In trust, nevertheless, that the 
said party of the second part shall stand seized and possessed of the 
premises hereby conveyed to the only proper use & behoof of the 
Gold Hill Mining Company, a body politic, organized & chartered 
by the acts of the Legislature of New York, and in trust to apply 
all the incomes & profits of said premises to the use of the said Gold 
Hill Mining Company and convey the same to whomsoever the said 
Gold Hill Mining Company may designate & appoint,” the said 
deed being registered: in the office of register of deeds in & for the 
said county of Rowan, in Book No. 40, at page 432, as by the said 
Book of Register, or a duly certified copy of the said deed now in the 
possession of your orators will more fully appear, & to which they 
beg leave to refer when thereto required by this honorable court, for 
the especial reason that the said deed was ke] { by the said Smith 
and is beyond the reach of your orators or any their knowledge of 
its whereabouts, the said Smith having never, up to the time of | 
death, Dy any proper deed of conveyance or release conveyed { 

said real, personal property or any of it to the said company 


is 


} 
he 


10 or any person Oj persons ; that the sald company purchased 
and entered under title on divers other tracts of land at and 


near Gold Hill aforesaid, and in Cabarrus county adjoining said 
county of Rowan, and expended large sums of money in the same 
as well as in improvements on itssaid lands at Gold Hill, of which 
it had possession under said offer and agreement, as also in the pur- 
chase of machinery in & for its prosecution of its business of mining 
ores and extracting gold therefrom, and duly appointed the said 
Moses L., then one of its trustees, and the said Valentine as the super- 
intendents of said mines, property, and mining operations, who, In 
the year 1855, claimed that they had made false returns of the pro- 
ceeds of Said mines in the interest of the said company, WD ex pec- 
tation of the reimbursement from the future yield of the mines, and 
demanded of its board repayment of such advances, and to such end 
that the said board, without due convention or consent of its stock- 
holders, as your orators are informed, verily believe, & therefore 
charge, applied for and obtained the passage of a special act of the 
Legislature of New York, known as chapter 298 of the laws of 1855, 

under which they assessed the stock of the said company and 
di from the proceeds of such assessment paid such demands of the 

the said Moses L. and Ephriam to an amount of about 
$20,000, whereafter the said Reuben J. was elected a trustee in the 
place of the said Moses L., which office he claimed to hold in the 
absence of any one elected as his successor until he transferred his 
stock, or pretended so to do, by and through one Gelston, on or about 
December 15th, 1860, to the said Moses L., and he, with the said 
defendant, Ephriam, were, in said year 1855, appointed superintend- 
ents of said mining property, until they were removed by the said 
board, the said Ephraim in July and thesaid Reuben J. in December, 
1860, the returns from the said mines having greatly dwindled during 
their superintendence and the company becoming indebted in a sum 
exceeding $40,000 ; that althongh the said Reuben J. and his asso- 
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barguiners with the said company in and under said offer and 

< i « 

} ? . . » , Corrs ‘ sl } CHES <a ’ 
agreement and their said deed of Oct. 4th, 18535, were charged with 
lL, 2 oe | < 4 ; —— — —- a Caw Ar 4 ~~ ar 3 = 
the trust of holding and conveying the same for & to it, they 
19 ae ee 7 es ht pe i ee a 
LZ NObw ONLY refused and neglected so to hold or convey sald 
property, but proceeded to enter upon the same, arive oft 

+} :? ty ait . 2a , : > f . ' ot, > ] . +] . + os . oe i - i . 

Lhereirom its agents and servants by threats Ww armed vivience, and 
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anda pronts to thelr own use, and sold 9 valiuadl Ssveain-engine, 
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g>y* y Aaah She 4 ; a _ > } ot 7 wy ral fer) thy ; ain cf. 
powers, ® machinery therewith COnnNe< ted. which cost the said com- 


pany the sum of $9,673.05, and which they seized while zn transitu, 
to wit, at Salisbury, in said Rowan county, and further seized & 
entered on divers other parcels of the real estate of the said com- 
ey ¥ 1] ‘ } ’ } } : : 
pany at or near Goid Hill & pret nding Lnbat they tlad acquired to 
the whole of its real estate & property thereto atta thed, a good & 
° . 7 
perfect title—have made certain pretended sales and deeds of the 
same and received mortgages thereof, Which have been registered 
in the said office of register in & for said county of Rowan, whereby 


1] wees o oat a pee eae 1 ] 
a cloud has peehl tnrowh on the ust titie of Said company, and have 
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mortgages thereunaer LO e made, executed, Ww registered as atirore 
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salad, SO TUrthner ClouagIng sald titi and, TUPrener, it On a Tore sure 
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and now intend & Loreaten to convey the same to a toreign Corpora- 
tinn Araranivzan . —slwe. OF :, Lk. - f tha Kino — alll C3 ewssnt Rritait 
LIOT) UITVa tiitiZeUd Ubnae! Line iaAaws O Line MILISUOs Ul ricat ritaln 


ny . " 3 * 4 + ’ » | } 

And Your orators further SNOW UhLO VYVOUuUrF LOno;®rs lAL LIIC Said 
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companyv, under the said offer and agreement and the aeedas nerelh- 
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occupied Lie Same as the property of the sald company DY 1ts oticers 


. ‘ ere. ve Pere a ata | ba | as i 
and agents untlié 1n the vear LS61. when or about the LUth day ol 
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July they were adriven oft by the defendants. as avOVe SC 
} and resignation of Its 
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Lhe greater part thereof, 1t became utterly qaisorganized, never having 


c<noiders since the veal LS62. 
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held ANY Thre etings of itsdirectorsor stoc 
hat at this time there is but one d 
now living & surviving, to the knowledge of your orators, and 
14 that he. by his acts and dvings and connections with the de- 


| 

' 4 
. } . . 
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—— es F. — a . ’ 7 
iirector of the sald corporatiol 


fendants in and touching the pretended Cialm Or CialmMs as 
above mentioned adversely to the interest of the said corportion and 


} 


its stockholders and creditors, has rendered himself incompetant to 
assert & protect the rights of the said corporation and of your orators, 
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and has refused & neglected and still refuses and neglects so to as- 
sert and protect the same. 

And your orators further show unto your honors that all the de- 
fendants named in the caption of this bill are citizens of the State of 
North Carolina and with the real property mentioned herein within 
the jurisdiction of this honorable court; that your orator is a citizen 
of the State of Massachusetts, and your oratrix, who was married in 
the vear 1864 and still remains under the disability of coverture, is 
a citizen of the State-of New Jersey; that they have not made the 
said surviving director a defendant herein for the reason that — such 
his joinder would oust its jurisdiction as to the parties before it, as 
well asonthe grounds, above stated, of his incompetency to serve as 
and his actual abandonment of the duties of such officer, and also 
have not made the stockholders other than your orators parties 

hereto, because they & their places of residence are, toa large 
15 extent, unknown to your orators, and, further, because they — 

holding stock in small amounts and are too numerous to be 
brouglrt under such jurisdiction; neither have they made the said 
company a party defendant, because, as for as its place of business, 
fixed by its certificate of incorporation, is concerned, it is outside the 
said jurisdiction, and for the further reason that it has no directors 
or officers eompetant to represent the same. 

But now so it is, may it please your honors, that the said Moses 
L., Reuben J., Ephraim, & Valentine, combining & confederating 
with divers persons, as has in part been stated, and with divers 
other persons at present unknown to your orators, whose names when 
discovered your orators pray they may be at liberty to insert herein, 
with apt words tocharge them as parties defendants hereto, and con- 
triving how to wrong & injure the said Gold Hill Mining Company 
& your orators and others as stockholders and creditors thereof, the 
said Moses L., Reuben J., Ephriam, & Valentine have refused and 
neglected to execute and deliver a proper deed of such part, as first 
above stated, of the said mining property to the said Gold Hill 

Mining Company as on or prior to October 4th, 1853, they 
16 agreed so as aforesaid to do, and have, since the tenth day of 

July, 1861, or thereabouts, debarred the said company, its 
officers or agents, from the possession, occupancy, and enjoyments 
of the whole of its said mining and personal property at Gold Hill 
aforesaid, and of the rents, issues, profits, & other emoluments to be 
derived therefrom, and have received large amounts thereof to their 
own joint or several use therefrom, and also on sale by them under 
pretended right to the said property, for which they have whollv 
neglected to render any account to the said company or any one in 
its behalf, and have damaged the said property, both real & personal, 
in a large amount, and now refuse either to pay the value of the said 
personal property so rendered worthless or converted to their own 
use or to restore the possession of the mining property with mill- 
houses, engines, and other machinery attached thereto, and to exe- 
cute and deliver a good and sufficient deed of the said mining prop- 
erty occupied, seized, & held by them since said July 10th, 1861, and 
have, besides refusing as above to execute and deliver a deed 
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for so much thereof as was agreed to be executed & deliy- 
ered by them to the said company on said 4th day of QOc- 
tober, 1853. also refused to execute in lieu thereof or other- 

it wise the trust devolved on them as bargainers with it 
17 after the Geath of the said Smith, in the fall of 1858, and 

also, since their taking possession of other parcels of land of 

: : } } 8 ; 5 

said Company wstiaeadig by and conveyed to it of and by others 
than the said bargainers, have wholly neglected & refused to recon- 
vey to It the same parcels Or any part thereof, and haves agreed 


and now threaten to execute and deliver a deed of iis said mining 
property at Gold Hill toa foreign company as ators said or to some 
other person Or persons In its behalf; and the defendants, the said 
Moses L., Reuben J., Ephriam, & Valentine, besid 
tions and pretences in excusing and defending 
wrongs perpetrated against the rights of the said Gold Hill Mining 
Cr om pany 1em or those acting In concert with them, as more 
par {1c ularly hereinbefore set forth, in & touching the said first-men 
tioned deed of Oct. Ath, 1853, alledge W pretend that they executed a 
rroper deed to the said Good wes Mining Company and had lawful 


I ) 
i 
rel + ; . ee . " . . { 9 — } . . . ’ 
rigint to require cr consent to he _— Y OT said deed in escrow ; 
e , 
7 . +} , 1 
4 . yates “7 5 > 4 sy 4 c ‘> a 7+ ’ ‘ rig cvyrrve 
whereas your orators, sta efi the » have heretofore alleged and 
} a . e } : } 
cat <y cy | ‘} >I ’ } sy »¢ y 4} ’ . ‘ 4 "> . a4 : a< > e, Bue’ > ’ or ar " ty 
cnarged as true in fact W law, charge x a coutrary tnereor to be the 
° 5 o . , 
truth, to wit, that 1 O proper deed to 1t was executed. W that 
3 
.. inasmueh as the acts, covenants, and conditions to be per- 


; 

’ 
formed by the said Gold Hill Mining Com, 
reement aforesaid relating to the purchase of the property 


scribed therein and payments to be made thereunder had been by 
it done, performed, & made the said con pany Was entitled to an 
immediate delivery of the proper deed to it, havi passed no reso 
lution or done other acts waiving or authorizing the manner of such 


{ 
delivery; and the said defendants in excusing & defending as 
aforesaid, further allege & pretend that af 
and executed by them in and touching the placing of said deed in 
escrow they thereafter had the right to execute and deliver in the 
stead of the one.so placed in escrow the deed to said Smith, as 
above set forth, and to set aside the former, as has been stated ; 
whereas your orators charge the contrary thereof, and that as 
matter of right, the said conditions of escrow having been 
filled, the said deed of 1858 was wholly relieved therefrom and 
immediately took effect as a deed to be by them thereafter 
amended and made a proper deed as aforesaid, and that no 
agreement or understanding to the contrary thereof between 
them and the said Smith tended in any way to jus- 
19 tify their said acts of substituting for it their deed to him, 
he not having produced to them a duly authenticated copy 
of a resolution of the board of directors of said company to such 
effect, and if he had, then not unless he, with them, duly caused 
minute of the same to be made by the said Craige either in his entry 
at the foots of the first deed or by way of recital in the second or by 
due filing of the same in the register’s office aforesaid. To the end, 
therefore, that the said defendants may, if they can, show why your 
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orators may not have the relief hereby prayed,and may, upon their 
. several and respective corporal oaths and according to the best and 
utmost of their several and respective knowledge, remembrance, In- 
formation, and belief, full, true, direct,and perfect answer make to 
such of the several interrogatories hereinafter numbered & set forth 
as by the note hereunder they are respectively required to answer— 
that it 1s to say— 
|. Whether the said Moses L. Holmes did not, on August 30th, 
1853, by an agreement in writing & in contemplation of the due 


formation under the laws of the State New York of the corpora- 
tion to be known as the Gold Hill Mining Company, agree 
29 to sell to A. M. Sacket, Jno. D. Maxwell, Henry W. Belcher, 


and Samuel Smith, the three latter being trustees as afore- 
said, of the citv of New York, divers estates, mines, fixtures, and 
property at Gold Hill, in the county of Rowan and State of North 
Carolina, as described & set forth in a schedule annexed to such 
agreement, substantially on the terms & conditions hereinbefore first 
stated, and particularly whether it was not therein provided that 
on the second payment by them or their assigns of the suin of $91,000 
they or their assigns were to receive deeds of all theestates a 


{ 
if 


in said schedule ner convey Ing unque stionable titles thereof to them 
or their assigns, and if any particular he did not so agree to set 


forth the same. 

2. beiacrogeht on September Ist, 1855, he did not, in parenen e of 
& furtherance of such his agreement of the preceding 30th day of 
hain ‘ust t and at New York city, agree with the said Gold Hill Mining 
Company to sell to it fiom tracts of land, leases, mineral rights, 
numbered from 1 to 12, with divers steam engines and other per- 
sonal property included under & with said leases; that one, num- 

bered 12, being set forth in the following words: “* Dr. E. B. 
21 Rice’s land, adjoining the Heilig gold mine on the west, con- 

taining some 14 or 16 acres, a number of leases given to build 
house on, I do not bind myself to convey, as I have no bond from 
him to make a title, only his word. I will use my influence to pro- 
cure the title as soon as [ get home.” The total acres to be con- 
veyed in fee, exclusive of said Rice’s land, being 517, or if that be 
not the exact number, then to state what such total acreage in fee 
actually was. | 

3. Whether the said Moses L. did not represent to those named in 
the first interrogatory and again to the directors or trustees of the 
said company or some of them that he had lawful and valid authority, 
under agreement in writing, as to the said lands in fee other than 
said Rice’s land, and all requisite power as to said leases, with the 
personal property included, severally in each of them as so num- 
bered and described by him, to contract with the said company for 
their sale by him to it, and, if not, to state particularly in what sev- 
eral particulars he represented such authority and power to be de- 
ficie: it. 

Whether, on the fourth day of October, 1853, at the time he & 
his brother, Reuben J., together with the aforesaid Ephraim & Val- 
entine, signed and executed the deed to the president and directors 
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by it as such of its said mining property they had made false re- 
turns of the proceeds of the mines therein and claimed that they 
had made such returns in the interest of the said company, and also 
so made the same in expectation of reimbursing themselves In some 
way from the future yield of the mine or of being reimbursed by it 
for the advances made by them under such return, & whether they 
did not then & there demand of it the repayment of such advances 
and subsequently receive from it or its proper fiscal officers a large 

amount, and, if so, state the same and the several parts thereof 
25 so received by the said Moses L. & the said Valentine. 

9. Whether the said Reuben J. and said Ephriam or either 
of them, naming which, did not, on and after July 10th, 1861, take 
possession of the said mines and of large amounts of quicksilver and 
divers kegs of yunpowder; and, if s ie number of Ibs. of 
quicksilver and of kegs and the then value of said quicksilver & 
gunpowder, and commence to extract gold from the ores of said 
mine, & thereafter, to wit, on and after January 6th, 1862, they or 
either —them did not, in connection with the said Moses L., assume 


] ; ; 7. a j + ‘ : ] . : > - } f . 
control as & for themselves of the whole of the said mining and per- 


sonal property atGold Hill, N.C., and continue to extract gold from 
said ores and also therefrom large quantities of blue vitriol, which 
they SO sold to or for the use of the so-called confederate government 
lb. and the total 


at a large price; and, if so, to name the price per 
number of pounds so made or so sold. 

And also that the defendatts, on like oath & like measure of knowl- 
ike answer make to all 


edge, remembrance, information, and belief, li 
& singulor the matter aforesaid, & that as fully & particularly as. if 
the same were here repeated and they severally distinetly interro- 


gated thereto. 
26 Wherefore your orators pray that ’ 
your honors that thesaid Moses L., Reuben J., Ephriam, & Val- 
entine execute a proper deed, with covenants of warrants and of title, 
free from all ineumbrances, of all & singular the said tracts of land, 
mineral interests, leases, and property attached thereto as the sameare 
specified in their said deed of October 4th, 1853, with the exception of 
the parcel indicated by the number 5 and mentioned therein as the 
right, title, and interest of the grantors in the Honeycut mine, and 
also the property attached to said tracts, mineral interests, & leases so 
to be conveyed which has been replaced by other like property and 
now so attacheel and inclusive of such like WSO attached property, and 
also execute and convey by like or in the same property deed all those 
other tracts of land part & parcel of the said mineral property at 
Gold Hill aforesaid which were taken possession of and occupied 
by them as aforesaid to such person or persons as shall be appointed 
by this honorable court to receive and hold in trust the said deed 
or deeds as hereinafter mentioned, and also that the said Moses 
L.., Reuben J., Ephriam, & Valentine shall render within such time 
as shall be named by this honorable court a just, full, & true 
27 and perfect account of all monies received by them or either 
of them as and for the rents, issues, profits, and emoluments 
from the said real & personal property and from the sale of property, 
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plaint against the said defendants, returnable on the 1st Monday in 

: > ° . : :  } ry] ry , 4 i Oa 
May, 1882, which said writs of subpoena are in the following words 
and figures, to wit: 


UNITED STATES OF AMERI ee 
Western Mstrict of North Carolana, { ~ 


I he United states ot Am 
of Salisbr ry 


* cid 


reretons 


olmes., wee Manney, of Gold Hill, 
.C., & Valentine Manney of Mriledgeville, N. C. 


Zi 


We command you and every one of you that you — before 
the judges of our circuit court of the United States of Amer- 
30 ica tor the western district of North Carolina, at the office of 
the clerk of the said court, in the town o sville, in said 
district, on the first Monday in the month of M: iy next, to answer 
the bill of complaint of Isaac Taylor, of Boston, Mass., and Salhe 
A. Howes, of Hoboken, N. J.. filed in the clerk’s office of said court, 
in Said town of Statesville, then & there to receive and abide by 
such judgment and decree as shall then or thereafter be made upon 
} i | | 


palin of judgment being pronounced against you DV Gefault. 
Do ¢] ‘shal he western district of North Carolina to ex 
Lo t i€@ MmMarsna of the western district of North Carolina to ex- 


ecute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Statesville, in said district, the 17th 
day of March, 1882, and in the one hundred & sixth year of the 
Independence of the United States. 


[ SEAL. ] H. C. COWLES, Clerk. 


MEMORANDUM.—The within-named defendants are notified that 
unless they enter their appearance in the clerk’s office of said cir- 
cuit court at Statesville aforesaid on or before the day to which the 
within writ is returnable the complaint will be taken against them as 
confessed and a decree entered accordingly. 


H. C. COWLES, Clerk. 


ol And on the return day of said writs, to wit, the first Mon- 

day in May, 1882, the same being rule day and the first day 
of said month, at the clerk’s office of this court, the marshall makes 
return that he has executed the said writs by de livering a true copy 
thereof to the said Moses L. Holmes, Reuben J. Holmes, and E ph- 
riam Manney on April 14th,1882,and to the said Valentine Manney 
on April 29th, 1882, and on the said rule d: iy the defendants, through 
‘their solicitor, J. M. McC orkle, file their demurrer to the bill of com- 
plaint in the words and figures as follows, to wit : 
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ISAAC TAYLOK ET AL. VS. MOSES L. HOLMES ET AL. 


And afterwards, to wit, June 5th, 1882, the same being the first 
Monday and rule day in said month, at the clerk’s office of this 
court, the cause is set down for hearing. 


And afterwards, to wit, at a regular term of the said circuit court, 
held on the third Monday in October, A. D. 1882, in the town of 
Statesville—Hon. Rob’t P. Dick, judge of the United States district 
edurt, judge presiding—the plaintiffs, through D. M. Furches, one 
of their solicitors, filed their joinder in demurrer in the words and 


figures as follows, to wit: 


Cireult Court of the United States for the Western District N. C., 
at Statesville, N. C. 


Isaac TAYLOR and Another vs. Moses L. Hotmes & Others. 


> 


, 7 * 7y s oe _ > 
o laintiffs’ Joinder in Demurrer. 


And the said plaintiffs say that their bill and the matters therein 
contained in manner and form asthe same are therein set forth are 
sufficient in equity for them, the said plaintiffs, to have and main 
tain their said suit against the said defendants, and the said plain- 
tiffs are ready to verify and LO prove the same as the court here shal] 
direct and award; wherefore, inasmuch as the said defendants have 
not answered the said bill nor hitherto in any way denied the same, 
the said plaintiffs pray judgment and their damage by reason of 
the defendants not performing the said several promises and under- 
takings in the said bill mentioned, Kc. 

A. B. CONGER anpb 
D.M. FURCHES., 
Sol’s for PUt'fs. 


And at the said term, to wit, October term, 1882, the eause is 
argued and continued to an adjourned term of this court to be held 
on the first Monday in February, A. D. 1883. 


And afterwards, to wit, on Feb’y 5th, 1883, the same being the 
first Monday in said month and the time designated for the holding 
of the adjourned term of this court, an order is received and filed in 
the words and figures as follows, to wit: 


oO OFFIcE OF U. 8S. District JuDGE, 
WESTERN District or NortH CAROLINA, 
; GREENSBORO’, Jan’y 16th, 1883. 
Rop’r P. Dick, judge: 

It is ordered that H. C. Cowles, clerk of the U.S. circuit court at 
Statesville, open said court at the adjourned term on the first 
Monday in February next. At the opening of the court he will file 
the opinion of the judge in the case of Taylor et al. vs. Holmes et al., 
in equity. He will receive the decree proposed by defendants’ 
counsel and forward the same to me for signature. He will enter of 
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record any motion for an appeal to the U. S. Supreme Court and 
_ the same is allowed. Bond for costs in the sum feat two hun- 
dred dolla ll be required. The clerk will i] 
the follow “th Saturday, Feb’y 10th, for the purpose rg fling sened 
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the said court at the said time, to wit, on the first Monday in Feb’y. 
1885, the same bi ing the oth day of said mont With the 

oO usual proclamations 
W here Upon the compl: Inants, through i" M urches, one 


: | — ~ Se pci "va > ° ] — r / $ 4 . 20 : » oA i 
Of their solicitors, Moved for W hie at nendments LO LNCIT OFigilial 
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] ] | , wire +> t . ' . F . 
bil] In the words and nevures as toliows, to wl 
The following : ape 1 and. unon 1 +; : e 
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plaintilfs, ask« ad to oe Manned by the cai at the adjourned session 


g i, ro + 53% » a4 f° a oe Y : ] \ ; . iy » 4 | , 288% De aA = . ‘ 
of the circuit court of the United States for the western district of 


Y _ } ‘ ae } m } man >, | 
North ¢ aroiina, at Statesviile, on Monday, the 5th day of February. 
1885, to the bill of complaint or isaac laylor and another against 
Moses LL. Holmes and othe rs. 

1 . 1 +} 1 c | ; ee tg : } 
LS page iSt, ilhe 1, aiter the hame How esand before thé word 

OF, to Insert the following, to wit wife of Amos Howes and 
on same puve.1. and in line 12. insert after the word Je nd he 

ain pag L, ANG IN ne ig, lWSert aitvel ne word verseyv anda Dé 
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( harles Siiden, ol the CItV O| Brooklivn and state ol New 
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Howes, wife of Am = Si tatein of the cit , Mibok n, in the State of 
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O] Brooklyn In the state of New York. WC... MC. 
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acquired LO tne whole of the real estate and property thereto at- 


Ts ] . I . & 3% a - ~ s - . } 3 _ » >?) arti tT 
tached, to wit, on the 28th day of August, 1876, a good and perfect 
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the knowledge of your orator, to wit, the said Amos Howes, and that 


he actin oS & doings, WC., WC 
4. To insert, on same page, 11, in line 25, after “ 1864” and before 
‘and,” the foll lowing, ‘to the said Arnos Howes,” so as to make the 
sentence read as follows: “ Who was married in the year 1864 to 
the said Amos Howes, and still remains under,” «&c., &ce. 
To insert, on same page, 11, and in line 29, after “ Jersey ” and 


before “that,” the following, “and who sues by her next friend, 


16 ISAAC TAYLOR ET AL. VS. MOSES L. HOLMES ET AL. 


Charles Seldon, a citizen of the State of New York,” so as to make 
the sentence read as follows: “Isa citizen of the State of New Jer- 
sey, and who sues by her next friend, Charles Seldon,a citizen of the 
state of New VY ork.” WC... WC 

A. B. CONGER. 
D. M. FURCHES, 


SOLS fo Plaantitts. 
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thereupon a decree Is file 


United States Circuit Court for the Western District of North 
' 2 4 TT... ~ane t 4’, 4 y 
Carolina, at Statesville. in liquity. 


Isaac TAYLOR and SanLty A. Howes 
gainst 
Moses L. Houmes & Others. 
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rey , us } - a ‘ & i+ ' . sc. IW 
his cause naving come onto ve neara upon the bill of com- 


plaint herein and the demurrer filed thereto in said cause, and having 
been argued by the counsel for the respective parties— 

Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decres 
that the said demurrer be sustained, and .that the complainants’ 
said bill be, and the same is hereby, dismissed — costs to the de- 
fendants against the ¢ comp lainants and their surety, D. M. Furches, 
to be taxed by the cler] k of this court. 


ROB'T P. DICK, Judge. 


And the court, 1! 1 pursuance to the orders aforesaid, is ad- 
39 journed by the: mate clerk until Saturday, February 10th, 1883. 
And on Saturday, February 10th, 18838, the said circuit 
court of the United States, pursuant to adjournment and the orders 
aforesaid, is opened by H. C. Cowles, clerk thereof, and the following 
proceedings are had therein, to wit: The amendments proposed by 
plaintiffs to the original bill in this cause not having been returned 
by his honor, Judge Rk. P. Dick, to whom they were by his request 
sent, and secs being nothing to do in said cause to-day, court is, by 
order of his honor, Rob’t P. Dick, judge, adjourned by the said clerk 
until Wednesday, Feb’y 14th, 1883; and on alee srenagh February 
14th, 1883, the said circuit court of the United States, pursuant to 
adjournment and the orders aforesaid, is opened ae HL. C. Cowles, 
clerk thereof, and an order is filed and entered of record in said 
cause 1n the words and figures as follows, to wit: 

The motion for the foregoing amendments duly considered and 
disallowed and ordered to be entered of record at the adjourned term, 
on the 14th February, 1883, as of the day when motion was made. 

Feb’y 12, ’83. 

ROB’T P. DICK, Judge. 


be at 


: > ~ 
-" = x da 
- j 
wl bead 
-_ eee -_ . 
ne 
L and 
~~ « ad 
rere, 2 
ee 
di 
< 
7 
~ 
— 
_ — od 
~ a — 
ow Hes . ~ 
= wee 
— a 
po om 
“ae er 
e 
r = » 
—_ a 
— 
on, a 
a - 
. 
~~ 
jf — ~~ 
po eeers — - 
im *% 
, 
-_ mo 
—" —= ~~ ew! — 
‘ 
» ~~ oa 
a f 
- & 
r ~ | 
, 2 
pal - 
e 
j nung 
; 
~ peor oes 
Ay, 
=. 
OP — 
 - 
erotet, Sones ve - 
: ~ 


meme! 


— 


el 


sae wen 


ed 


oe weet 


ee 


_ 
ne mance 
, 

’ a 

, ta? 

met owe 

~~ and 
| 

. od 

as ane 

coed = 
ey 
4 
—— 
a 

ow and 


tone 
~— - 
~~ woe 
~ a 
ead 
rene 
- 
~~ 
— 
i ~— 
peel > 
- oer 
——" ww 
ee 
aa 
" —— 
— 
ome = 
ae 
~ 
od 
- 
a ~, 
"a 
“ 
ow 
oe 
poe 
oaeu 
at soem 
ey 
aor 
‘anne 
— 
os —_ 
oe 
os 
eet 
—. . 
a si 
a —_ 
x 
mee 
— 
sme 
—_ . 
° 
oon 
a 
ow 
— 
me 
met 
. 
“ss, 
tee - 
po 
Le 


» ee 
- 
a —s 
< 
> 
~ " 
gun 
wh 
dus 
pate 
om, 
on 
> ona 
ri 
— 
an. J, 
~ ay 
usd i 
aud 
- f ened 
) am 
pu 
dus 
e 
, 
¥ Ss 
— é 
~—e wow 
» oo 
nan? 
ia on 
puncte 
—_ 
—_ 
f pretend 
ao? 
nm og 
— j 
all - 
pot Cd 
7 Fd 
ne 
onl _ 
Saeed 


ome 
— — 
ew 
one 
A mona 
— = 
“ wane 
rs sonal 
hd 
pe 


~ 7, 
a 
pees 
— 
—« 
— 
~/ ey 
ony ~~ 
— 
we 
’ 


your a 
poem 4 
— 
" pugend 
~ _—" 
- ~~ 
~s 
I ~ ber 
— 
one 
wee! 
| 
wwe 
a) 
———y aa 
_ we 
Pros 
ow 
° 
ter 
ee 
© smn 


rty 


r prope 


* 


d othe 


es, horses, an 


. 


engines & fixtur 


209 


>, 
v 


sh eine 


Athan fie peat hon iain, sneak sat 


tell Nira esbengenniapssnsvenn certs hn ‘ie 


Pn lg gh e's 


vee Bn mi 
, , Rests Al ree eet nn. sated 


Or Ane Rayan ase cis ti dain : ge Bia x 
I as mee RS 5 ee ee ee " 
onto terres tn ashe Saale aster Pm f Sits eae > om age 
. pie it ws 0 i ine ey Sek ~ £ 
5 a aa 
Mog 4 
. ee 


1S 


oO} 


ISAAC TAYLOR ET AL. 


VS. MOSES I... HOLMES ET AL. 


two hundred & ninety-nine thousand five hundred dollars ; 


and on the 4th day of October, 1893, the said defendants, M. L. 


Holmes, 


Reuben J. 


Holmes. 


Ephriam Manney, and Valentine 


Mannev, in furtherance of this contract and sale, made and exe- 


cuted their deed to said company, 1 


in which they in terms conveyed 


said property so theretofore agreed to be conveyed by them to “the 


president and directors of said corporation, 

purported to convey said property in fee sin 

‘6 ei . _— Ke + 39 a . i 
absolutely in fee simple,” ye 


” and while said deed 
using these words, 


. 
tas there was 


contained in said deed, it, in fact, only conveyed an estate in said 
real estate for the life of Isaac H. Smith, who was president of the 
corporation; that this deed was not then delivered to the said presi- 
dent nor to any other person for him, but was placed in escrow with 
one Burton Craige, Esq., who drew the same, to be held by him 


+ 


until the said “ Gold Hill Mining Co.” should pay off and discharge 
certain incumbrances placed upon said property, amounting 
to the sum of one hundred & twenty-five thousand dollars, 
the same was to be delivered to said company by the 


43 


when 


said Burton Craige, Esq. 


That on or before the 9th day of July, 


ee Ae ee 
1855, said company fully 


paid off and discharged said incumbrances, but the said Craige did 
not then deliver said deed to the company, as !t was stipulated and 
agreed he should do, but as it appears, for some reason not known to 
the plaintiff, the said Craige prepared another deed for the same 
land and property as that named and described in the deed so placed 
in escrow, and forthe same consideration as that contained in said 
first written deed, and making the same parties the grantors therein, 
to wit, the defendants, Moses L. Holmes, Reuben J. Holmes, Ephriam 
Manney, and Valentine Manney, but making the grantor in said 
deed “ Isaac H. Smith, his successors and assigns,’ which was de- 
livered to the said Isaac H. Smith and was registered in the regis- 
ter’s office of Rowan county; that in the habendum clause of this 


deed is contained the following words, to wit: 


44 


“Tn trust, neverthe- 


less, that the said party of the second part shall stand seized 


and possessed of the premises hereby conveyed to the only 


proper use and behoof —the Gold Hill Mining Co., a body polli- 


tic, organized & chartered by the acts of the Legislature of New 


York, and in trust to apply all the income and profits of said prem- 
ises to the use of the said Gold Hill Mining Company, and to con- 
vey the same to whomsoever the said Gold Hill Mining Company 


may designate and appoint ;’ 
having died in the year 1858, and without ever conveying said prop- 
erty, by deed or otherwise; that under the said contract of sale and 
the deed of October, 1853, the purchaser the said Gold Hill Mining 
Company, by iis officers and agents, took possession of said property 
in the fall of 1853, and continued to hold, occupy, and work the same 
until about the 10th of July, 1861, when the defendants, by force and 
threats of violence, —the agents & employees of the said company were 
driven off said lands and property, and,owing to the troubles of the late 


; 


that the said Isaac H. Smith is dead, 


rar, which had then commenced, said company was not able to assert its 


rightsand-to regain possession of said property until after the termina- 
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tion of said war, and then when said company came toasserts its 


Ad rights to said property it — defendants in possession of the 
laiming it as their own. : illeging that they, or some of 


an ae a a ane H , 
them,on some pretended eee ee HH oo hada wainst said compahly 


for services or some other pre tended cause of action, had caused pro- 

| ainst said company and levied 
on said property, and that the defen dan ts purchased the same and 
was holding said property thereunder; but, as the deed of 1855 con- 


2 ; 
lerliance, 1t only conveyed an ests ite for the 
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life of the said Isaac H. Smith, who died in 1858, with a resulting 
estate in tl Oraltors the defendants hereinabove named, in trust 
for the Gold Hill Mining Company, the same was not liable to 
attachment & sale, but said company having bargained for and 
paid the defendants for thi fee-simple estate therein, and sald de Bene 
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& satisfaction of their contract & original undertaking, refused to 
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«a general request and demand of a full answer of the matters & 
things mentioned and charged in their bill, pray the honorable 
court to make a decree commanding and compelling the said de- 
fendants to make and execute a deed in fee simple, free from all in- 
cumbrances, to such person or persons as the honorable court may 
appoint for such purpose, to be held by him or them in trust and 
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disposed of as the honorable court should by decree direct, for the 
benefit of your petitioners and the other stockholders & ecred- 
48 itors of the Gold Hill Mining Company; and that the said 
defendants, within such reasonable time as the honorable 
court should direct, be required to render a full, true, and perfect 
account of all the rents, profits, and issues of said property since they 


so wrong! fully touk possession thereof on the 10th d: ay of . July, 1861, 
and that they account for the personal property and the value 
thereof which so came into their possession, and for such other & 


further relief as in equity and justice should appear to the honorable 


court your petitioners were entitled to. 
That to this bill of complaint of your pe titioner the defendants 
filed a general demurrer and your petitioners joined annie that 


( 
’ 
i) 


said suit cames on for arguments upon bill, demurrer, and joinder 
in demurrer at October term, 1882, of said court, held at Statesville, 
N. G., when the honorable court took the case under advisement 


and adjourned the court over toa special term, on the 5th day of 


Feb’y, 1883. 
That your petitioners at said a 
court, opened & held at Statesvil 
February, 1883, filed their motion in writing “ the following 
49 words and ficures ,asking the amendments therein stated as 
follows, to wit: 


ljo1 urned term ot the honorable 
le 


‘The following 7s amendments proposed and, upon motion of 


plaintifis, asked to be allowed by the court at the adjourned session 


of the circuit court of the United States for the western district of 


North Carolina, at Statesville, on Monday, the 5th day of Feb’y, 
1883, to the bill of complaint of Isaac Taylor & others against 
Moses L. Holmes and others :” 

i. On page Ist, line 11, after the name “ Howes” and before the 
word “ of,” to insert the following, to wit: “ wife of Amos Howes ;” 
and on same page Ist, & in line 12, insert after the word Jersey 
and before word for, the following, to wit: “who sues by her 


next friend, Charles Silden, of the city = Brooklyn and State of 


New > ” so as to make the paragraph read as follows: “ Isaac 
Taylor, of the city of Boston, in Hod St ate of Massachusetts, and 

Sallie A. earl wife of Amos Howes, of the eity of Hoboken, in the 
State of New Jerse »y, who sues by her next friend, Charles Silden, of 
the city of Brookly n, in the State of New York.” &e., Ke. 

2. To insert, on page 9 and in line 26, between attached and a, to 
wit: “On the 28th day of August, 1876,” so as to make the sen- 

tence read as follows: “and pretending that they had ac- 
50 quired to the whole of the real estate and property thereto 

attached, to wit, on the 28th day of August, 1876, a good 
and perfect title have made,” &c., &e., Ke. 

3. To insert, on page 11, in line 7, after the word orators and be- 
fore word and, the following: “the said Amos Howes,” so as to 
make the sentence read as follows, to wit: “So that at this time 
there is but one director of said corporation now living or surviving, 
to the knowledge of your orators, to wit, the said Amos Howes, and 
that he acting- & doing-, &c., &e. 


\7 t } ~ 1 ] ! ° 
e, uN. &.. On the said oth day of 
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4. To insert, on same page, 11, in line 25, after 1864 and before and, 
the following, to wit, “to the said Amos Howes,” so as to make the 
sentence read as follows: “ Who was married in the year 1864 to the 
said Amos Howes, and stil] remains under,” &e., &e. 

5. To insert, on same page, 11, and in line 27, after Jersey and be- 
fore that, the following, to wit, “and who sues by her next friend, 
Charles Silden, a citizen of the State of New York,” so as to make 
the sentence read as follows, to wit: “Is a citizen of the State of New 
Jersey, and who sues by her next friend, Charles Silden, a citizen of 
the State of New York.” 

A. B. CONGER, 
D. M. FURCHES, 


Sol’s for Plaintiff. 


o] That the court thereupon took the motion under consider- 

ation and adjourned the court until the 14th day of Feb’y, 
1883, when the court filed the following order. on the same sheet of 
paper the motions and proposed amendments were written : 


“The motion for the foregoing amendments duly considered and 
disallowed and ordered to be entered of record at the adjourned 
term, on the 14th of Feb’y, 1883. as of day when motion was made. 

i leb’y 12th, 18883. 

“ROBT P. DICK, Judge.” 

And this order has endorsed on it: 


“The above order filed in open court Keb’y 14, ’83. 
*r. C; Cow. Cre” 


That the court then sustained the demurrer and dismissed the 
bill of your petitioners with cost-, to be taxed, against them and their 
surety for the prosecution, and a decree to that effect was signed, 
filed, and enrolled ; and your petitioners being dissatisfied with the 
rulings of the court upon the motion to amend as well as with the 
decree of the honorable court sustaining the demurrer of the de- 
fendants and dismissing your petitioner’s bill, wherefore they appeal 
from the whole of said rulings & decree of said circuit court of the 

United States and respectfully pray that the decree of the 
52 said circuit court and the bill, dernurrer, joinder in demurrer, 

application, and motion to amend and the order & rulings 
of the circuit court may be sent to the Supreme Court of the United 
States without delay, and that said Supreme Court will proceed to 
hear the said cause anew, and that said decree of the circuit court 
and every part thereof may be rescinded and reversed and a decree 
entered in favor of appellants, as prayed in their said bill, with costs, 
or such other decree as to the said Supreme Court shall seem just. 

This Jan’y 26th, 1885. 

D. M. FURCHES, 
Sol. for Appellant. 

With an endorsement thereon in the words and figures as follows, 
to wit: Appeal allowed Jan’y 29th, 1885. Rob’t P. Dick, U. 8. 
judge. 


ce ISAAC TAYLOR ET AL. VS. MOSES L. HOLMES ET AL. 


Do And on the 30th day of January, 1885, a “ citation on ap- 
peal” is issued out of our said court in words and figures as 
follows, to wit: 


Circuit Court of the United States for the Western District of North 
Carolina, in the Fourth Cireuit. In Equity 


[Isaac TAyLor and Sariie A. Howes & Others 
aga ” nt 


Mosgs L. Hotmes, Reuspen J. Hotmes, & Others. 
3y the Hon. Robert P. Dick, one of the judges of the circuit court 
of the United States for the western district of North Carolina and 
the fourth circuit. 


To Moses L. Holmes, Reuben J. Holmes, Ephraim Manney, and 
Valentine Manney 
Whereas Isaac Taylor and Sallie A. a s have lately appealed 
to the Supreme Court of the United State from a decree lat ia ren- 


dered in the circuit court of the United States for _ western dis- 
trict of North Carolina and fourth circuit, at Statesville, N.C., made 
in your favor, and has filed the security required iy law, you are 
therefore hereby cited to appear before the said Supreme Court, at the 
city of Washington, on the 12th day of October next, to do and re- 
celve what may appertain to Justice to be done in the premises. 
Given under my hand, at the citv of Greensboro’, in t 

D4 western district of North Carolina, in the fourth circuit, the 

d0th day of January, in the year of our Lord one thousand 
eight hundred and eighty-five. 


& 
ve 
} 


ROBT P. DICK. 
( J SS. Judae. 


And on February the 20th, 1885, the said citation is returned 
with an endorsement thereon in words and figures as follows, to 
wit : | 

I hereby ce rtify that I executed the within citation by delivering 
a true copy o f the same to J. M. McCorkle, Hsq., as the att’v of the 
defendants nas named, in the town of Salisbury, N. C., on the 
19th day of February, 1885. 

T. B. KEOGH. Marshal, 


By M. L. BEAN, Dep’y. 
5d Circuit Court of the United States for the Western District 


of North Carolina, in the Fourth Circuit. In Equity. 


Isaac ‘Taytor, SALLIE A. Howgs, & Others 
against 
Moses L. Hormes, Reusin J. Houmes, & Others. 
Know all men that I, John M. Furches, of Statesville, No. Caro- 


lina, am held and firmly bound to Moses L. Holmes, Reubin J. 
Holmes, Ephram Manney, and Valentine Manney, the defendants 


Ce oe ad 


oy 
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in the above-entitled suit (as the surety of Isaac Taylor and Sallie 
A. Howes, the above-named plaintiffs), in the just and full sum of 
two hundred (200) dollars; the payment whereof, well and truly to 
be made and seit I bind myself, my heirs, executors, and assigns, 
this the 29th day of January, 1850. : 
The condition of the above bond and obligation is such 
55 that whereas the above-named plaintiffs, Isaac Taylor and 
allie A. Howes, have appealed ea a judgm ent of the cir- 
cuit eourt of the United States for western district of North Caro- 
lina and the fourtlr circuit, at Statesville, N. C., in equity, in which 
the said Moses L. Holmes, Reuben J. Holmes, Ephram Manney, and 
Valentine Manney are defendants: | 
Now, therefore, upon the said appel-ants sustaining their said 
appeal in the Supreme Court of the United states, or . 
ich costs as shall be 


failure to du so, then upon their paying all st 
awarded and adjudged against the _ defendants, said bond and 
obligation is to bec com- nul- and void, but otherwise to be and 


main in full foree and virtue. 
Witness my hand and seal this the day and date above writ-en. 


[SEAL.] _ J. M. FU R CHES. 


Personally came before me John M. Furches, the signer of 

o6 the above bond, who is pe rsonally well known to me, and 
makes affidavit that he is worth the sum of four hundred dol- 

lars over : above his hom: stead, personal prope rty, exemptions, 


? 
qa i 
and liabilities. 


3 3, ee >a ~ a a f - ~ Oi ; ‘ 
Subseribed and sworn to before me this the ith day of Jan’y, 
LSS ) 

[Seal Iredell County Superior Court, North Carolina. ] 


J. B. CONNELLY, 
C. S. C. Iredell County, N. C. 
Approved January 380th, 1886. | 
ROBT P. DICK, 
U.S. Judge. 


o7 | Endorsed :] Isaac Taylor & Sallie A. Howes vs. Moses L. 
Holt mes W& others. Appeal bond. Kiled in office Jan’y 
ol, 85. H.C. Cowles, cl’k. 


58 UNITED STATES OF AMERICA, Western Dist. of N. C.: 
Circuit Court, 4th Circuit, at Statesville. 


[, H. C. Cowles, clerk of the said court, do hereby certify the fore- 
going to be a full, complete, and true exemplification of the record 
of the cause of Isaac Taylor and Sallie A. Howes, complainants, 
against Moses L. Holmes, Reuben J. Holmes, Ephraim Manney, and 
Valentine Manney as the same remains on file and of record in this 
office. | 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court of the United States, at office, in the 
town of Statesville, on this the 20th day of February, in the year of 
our Lord one thousand eight hundred and eighty-five. 

[Seal United States Circuit Court, Western Dist. of N. C.] 
H. C. COWLES, 
Clerk of said Court. 


Endorsed on cover: W. North Carolina ©. C. U.S. No. 209. 
Isaac Taylor and Sallie A. Howes, appellants, vs. Moses L. Holmes, 
Reuben J. Holmes, Ephraim Manney, and Valentine Manney. 
Filed March d, 1885. 
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In testimony whereof I have hereunto set my hand and affixed 
; the seal of said circuit court of the United States, at office, in the 


| 
i 
? 
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| town of Statesville. on this the 20th dav of February. in the vear of 

— S ee SN Ons pie ceeer i ae 

: OUT Lord One thousand elght hundred and elohty-five. 

Seal United States Circuit Court, Western Dist. of N. C.] | | 


Endorsed on cover: W. North Carolina C. C. U.S. No. 209. 
Isaac Taylor and Sallie A. Howes, appellants, vs. Moses L. Holmes, " 
Reuben J. Holmes, Ephraim Manney, and Valentine Manney. 
Kiled March 8, 
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Alnited States Circuit Oourt, 


WESTERN DISTRICT OF NORTH CAROLINA. 


AT STATESVILLE, N. C., OCTOBER TERM, 1882. 


IsAAc TAYLOR ET AL. 
VS. 


Mosgs L.. HOLMES ET AL. 


A. B. CONGER and D. M. FurcuHes, Sol’rs for Plaintiffs. 
J. M. McCorRKLgs, Sol’r for Defendants. 


OPINION OF THE COURT. 


Dick, ). J.—The general demurrer of the defendants is 
a denial in form and substance of the right of the plain- 
tiffs to have their case considered and acted upon by the 
Court;-—and isan admission of the truth of the allegations 
of the matters of fact set forth in the bill which are prop- 
erly pleaded. 

It is necessary, therefore, for the Court to consider what 
are the allegations of material facts which are set forth in 
the bill;—whether they are stated in direct terms and with 
sufficient precision to show that there is a definite equity in 
behaif of the plaintiffs entitling them to the relief de- 
manded. Whether the plaintiffs have lost their right to 
relief by the bar of a statute of limitations or by lapse of 
time unexplained by proper equitable circumstances; and 
whether all necessary parties have been made so that the 
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Court can put an end to the litigation by adjusting and 
settling in this suit the rights of all persons who are in- 
terested in or affected by the subject matter in contro- 
versy. 

As there was considerable discussion by counsel as to the 
force and effect of a demurrer, and as to the extent that it 
can be made available in defense, J willstate, briefly, some 
of the well settled principles on this subject. A demurrer 
is applicable to any defense which may be made out from 
the ailegations in a bill, but the most ordinary grounds of 
demurrer, are want of jurisdiction, want of equity, multi- 
fariousness and want of parties. By demurrer a defend- 
ant may properly insist upon staleness of claim, the statute 
of limitations and long acquiescence in his adverse posses- 
sion and claim. 

The protestation usually inserted in a demurrer is a 
practice derived from the common law and has no effect in 
limiting admissions as to facts properly alleged in the 
pending suit. 

The formal statement of causes of demurrer, though 
usual, is not absolutely necessary. The assertion of a gen- 
eral demurrer is, that the plaintiff has not on his own 
showing made cut acase. If the causes of demurrer are 
not formally set forth the plaintiff may object and require 
them to bethus stated. If the defendant assign causes of 
demurrer ore tenus he will not generally be entitled to 
costs, for if the objections had been formally stated the 
plaintiff might have submitted to the demurrer and asked 
leave to amend his bill. 

Where a demurrer for want of parties is filed, the de- 
murrer should point out the proper parties and thus give 
the plaintiff an opportunity to amend; but this rule does 
not apply where it appears from the face of the bill that 
the plaintiff has sufficient information or to the names, 
interests and residences of the proper parties. If the ob- 
jection as to parties be made ore tenus at the hearing the 
plaintiff will be allowed to amend without costs. 

In order to present clearly the questions of law discussed 


and decided in this case I will give a brief outline of the 
material allegations in the bill. | 

The plaintiffs allege that they are the owners and 
holders of nearly three-fourths of the stock issued by the 
Gold Hill Mining Company, a corporation duly created 
and organized under the laws of New York on the 30th of 
August, 1853, for the purpose of carrying on the business 
of mining in the County of Rowan and State of North 
Carolina. The capital stock was fixed at one million of 
dollars, in two hundred thousand shares, at five dollars a 
share; and the corporation was to continue for twenty-five 
years; and its principal place of business was in the City 
of New York. That on the ist day of September, 1853, 
the defendant, Moses L. Holmes, offered and agreed to sell 
the property in controversy to certain persons for the 
benefit of said corporation and convey the same by un- 
questionable titles. The amount which he was personally 
to receive for such sale and conveyance was one hundred 
and fifty-one thousand dollars and thirty thousand shares 
of the stock of the corporation. The company also agreed 
to pay off incumbrances to be placed on the property to 
the amount of one hundred and twenty-five thousand dol- 
lars. The other defendants being interested in the said 
property agreed upon the receipt of their share of the pur- 
chase money to join in aconveyance with said Moses L. 
Holmes, and they all did on the 4th day of October, 1853, 
execute a deed to the President and Directors of said com- 
pany for the consideration then stipulated and fixed at 
$299,500, conveying six tracts of land containing in all five 
hundred and seventeen acres, &c. This deed was in some 
respects imperfect and did not convey a fee simple title for 
the want of proper words of limitation to convey a fee. 
On the 9th day of July, 1855, the defendants executed an- 
other deed for said property to Isaac H. Smith, President, 
his successors and assigns, in trust that he should stand 
seized and possessed thereof, for the benefit of the com- 
pany, &c. 

This deed was defective in not containing appropriate 
words of limitation to convey a fee as contemplated by 
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the parties to the contracts of sale. The said Isaac H. 
Smith died in 1858, and never made or attempted to make 
a conveyance of said property. 

The bill further alleges that the defendants were acting 
Trustees and Superintendents of the company from the 
commencement of its operations until December, 1860, 
when the last ineumbrance was removed, the company 
then being left in debt over $40,000 as the result of its 
operations, besides $20,000 assessed on its stock. 

The bill then alleges that the defendants knowing that 
there were not proper words of limitation in-the said deed 
to Isaac H. Smith to convey the-fee, and that on his death 
they held the legal title, as reversioners, and that they 
were bound to execute the trusts arising from their con- 
tracts with the company, neglected and refused to execute 
proper deeds to carry out such trusts, but on the 10th day 
of July, 1861, by threats and armed violence did drive off 
the servants and agents of the Company and take posses- 
sion of all the property then owned by the Company at 
Gold Hill, convert the rents and profits to their own use, 
and caused the said property to be sold under attachments, 
and thereafter pretended that they had acquired a perfect 
title, and have also fraudulently suffered said lands to be 
sold, and incumbered with mortgages which are clouds 
upon the title of the Company, &c. 

The bill further alleges—that the Company besides the 
purchase money mentioned in said deeds, spent large sums 
in purchasing other real estate at Gold Hill, and in im- 
provements thereon, of all which it had possession until 
July 10th, 1861; thereafter becoming ‘‘ utterly disorgan- 
ized;” its directors holding no meetings after 1862, and 
only one of the directors now survives, and he incompe- 
tent and neglecting to protect its rights and those of its 
stockholders and creditors. 

The bill further alleges that the feme plaintiff was mar- 
ried in 1864 and still remains under the disability of cover- 
ture. The prayer for relief is that the defendants be re- 
quired to execute proper deeds and conveyances according 
to their contracts with the Gold Hill Mining Company, to 


=? 
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a Trustee appointed by the Court to hold to the use of the 
creditors and stockholders of said Company; and that said 
defendants be compelled to account for personal property 
used and destroyed and for rents and profits since July 
10th, 1861, &c. 

When we consider the terms of the original contract of 
August 30th, 1853, and of other subsequent contracts, and 
the language of the deeds of October 4th, 1853, and July 
9th, 1855, and all the circumstances attending the whole 
transaction, we conclude that the manifest intent and ob- 
ject of all the parties were that the said deeds should con- 
vey a fee-simple title to the lands mentioned, and that 
this intent and object was not accomplished on account of 
the mutual mistake of the parties and the inadvertence or 
unskillfulness of the draftsman in not using appropriate 
words of limitation ii the deeds. Although it is a general 
rule that a mistake of Jaw furnishes no ground for the in- 
terference of a Court of Equity, yet this rule is sometimes 
departed from when there isa plain, admitted or undis- 
puted mistake of law arising from ignorance or inadvert- 
ence. Snell vs. Insurance Co., U.S. R., 85. 

There could scarcely be a clearer case for a Court of 
Equity, if applied to by proper parties, in proper time, and 
in a proper manner to interfere and furnish adequate re- 
lief by exercising its powers of correction of written in- 
struments and specifically enforcing contracts for the sale 
of land. Thecontracts were in writing within the provi- 
sions of the Statute of Frauds; they were certain and fair 
in all their parts; they were founded upon valuable and 
adequate cousiderations paid and received by the respect- 
ive parties. The officers of the corporation were put in 
possession of the premises and expended large sums of 
money in buildings, repairs and improvements, the ven- 
dors were capable and could easily perform the agreements 
of the contracts, and the errors in the deeds were caused 
by the mutual mistake of the parties. Nearly all the ele- 
ments which constitute the equity for correction and spe- 
cific performance are to be found in this transaction. 

It isa well settled principle in equity jurisprudence, that 
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where a person for valuable consideration contracts in 
writing to sell lands to the use and benefit of another, an 
implied trust arises in favor of the vendee against the 
vendor and his representatives and those claiming under 
him as volunteers or with notice of the contract. When 
things are thus contracted to be done, Equity treats them, 
for many purposes; as if they were done, and will specifi- 
cally enforce such contracts by decreeing a proper convey- 
ance or correcting a conveyance which fails to accomplish 
the purposes of the parties. 

The right of specific performance accrued to the corpora- 
tion in this case at the time it complied with the contracts 
of sale, and the equitable right of correction accrued at 
the time of the execution of the defective deeds on the 4th 
of October, 1853, and the 9th of July, 1855. 

The corporation never instituted any suit for the en- 
forcement of these clear and definite equities, and we will 
now consider whether the plaintiffs by the statements in 
their Bill have shown themselves entitled, after so long a 
lapse of time and after such material changes in circum- 
stances, to the relief which they demand. 

In considering the questions involved in this suit I will 
notice some of the many causes of demurrer assigned, and 
follow, as near as possible, the line of argument adopted 
by the counsel of the parties. 

The counsel of the defendants presents these legal proposi. 
tions: ‘‘ The Bill shows that the Gold Hill Mining Company 
was created under the laws of New York, and all remedies 
affecting the rights of stockholders and creditors must be 
governed by the laws of that State, and this Court differing 
from the rules prevailing in State Courts, takes judicial 
notice of the laws of New York.” TI assent only to a part 
of these legal propositions. This Court can take judicial 
notice of the laws of the several States of the Union, and 
in construing the constitution and statute laws of a State, 
and the 'aws which regulate the rights of property in such 
State, will be governed by the decisions of its highest 
Courts, but upon other legal questions of a more general 
nature, and in the principles of equity jurisprudence a 
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Federal Court is influenced but not bound to follow de- 
cisions of State Courts. ; 

When a corporation is created by a State statute, its 
powers, duties and privileges, and the mode of exercising 
them must depend upon the laws of the State which created 
it, and it can make no contracts and do no acts within or 
without such State except such as are authorized by its 
charter. It has no legal existence without the limits of 
such State. But where it is authorized by its charter to 
make contracts and acquire property, in general terms for 
the purpose of carrying on its legitimate business, and is 
invested with the capacity of suing and being sued, it may 
by the comity which is recognized to the fullest extent in 
this country, make contracts and acquire property in other 
States, and as to such contracts and property may seek the 
remedies afforded, and is bound by the obligations imposed 
by the laws of such States. 

Bank of Augusta us. Earle, 13 Peters. 


As the Gold Hill Mining Company was autborized by its 
charter to make contracts and acquire property for the pur- 
pose of carrying on its business, and made contracts within 
the scope of its authority, as to real and personal property 
in this State, by which it acquired legal and equitable in- 
terests, its rights and remedies as to such property must 
be governed by the laws of this State. 

It is further insisted by the counsel of the defendants, 
that as the Gold Hill Mining Company failed or neglected 
to pay its debts, and suspended its lawful and ordinary 
bu iness for more than a year subsequent to its dis- 
organization in 1861, it was dissolved by virtue of the pro- 
visions of a Statute of New York. 2 Rev. Stat. of N. Y.., 
page 700, Sec. 46. | | 

I have not here referred to any decision of the highest 
Court of that State furnishing a construction as to the 
force and effect of said statute, and I cannot assent to the 
construction insisted upon by the counsel of defendants. 

Causes of forfeiture do not operate per se, neither can 
they be taken advantage of collaterally, nor in any other 


manner than by a direct proceeding instituted for the 
purpose against the corporation so that it may have an 
opportunity to answer. Such proceedings can be instituted 
by no one but the sovereign which created the corporation, 
and such sovereign may waive the right of forfeiture. 
Proceedings to enforce forfeitures belong to the com. 
mon law jurisdiction of Courts, and Courts of Chancery 
do not deal with such questions unless empowered to do 
so by express statute. They can deal with officers of cor- 
porations as trustees for any abuse of their trusts or failure 
in the performance of duty. Neither the insolvency of 
the Gold Hill Mining Company nor the failure of the cor- 
poration to elect officers at the appointed time operated as 
a dissolution or was a virtual surrender of its franchises. 
' A private corporation in this country is not composed of 
integral parts which are essential to its existence. The 
stockholders compose the company. ‘The directors and 
officers are agents necessary for the active management of 
the affairs of the company, but they are not integral parts 
essential to its existence. A corporation possésses strong 
and tenacious principles of vitality derived from its charter 
bestowed by sovereign authority, and does not cease to 
exist until its dissolution is accomplished in a manner. pro- 
vided by law. 

A corporation may surrender its charter to the sovereign 
power that created it, and thus determine its existence, 
but there must be some definite act of surrender, and an 
acceptance by the sovereign or its duly authorized agent. 
Mere non-user of its powers is not a surrender, and a Court 
would not be warrauted in presuming a surrender from 
the abandonment of its franchises, in intention only, there 
inust be a declared purpose and act on the part of the cor- 
poration to justify such an inference. In the charter of 
the Gold Hill Mining Company and in the laws of New 
York ample provisions were made to enable the company 
to effect a re-organization and put in operation its sus- 
pended powers. As the directors who controlled the 
affairs of the company in 1862 were trustees of an express 
trust which they had voluntarily accepted, they could not 
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divest themselves of that trust by a resignation of office 
without the assent of the corporation and before succes- 
sors were appointed, and a Court of Equity upon proper 
application would have compelled them to have taken 
such steps as were necessary to secure the rights and in- 
terests of the creditors and stockholders of the company. 

As the Gold Hill Mining Company was not dissolved in 
any manner provided or recognized by law, it remained a 
corporation until September Ist, 1878, when its corporate 
existence expired by the express limitation of its charter. 

The rights and interests of the creditors and stock- 
holders of a corporation are not extinguished or seriously 
impaired by its dissolution. Provisions are usually made 
either in the charter or by the laws of the State for wind- 
ing up the business and securing the rights and interests 
of the stockholders and creditors in all trading, business 
and moneyed corporations. Equity regards the capital, 
property and debts of such corporations as trust funds 
pledged for the payment of the dues of creditors and 
stockholders, and has ample power to reach such trust 
funds and collect and apply them to the purposes of the 
trust. 

Bacon vs. Robertson. 18 How.. 480. 


There was much learned discussion in the argument as 
to the power of stockholders to institute a suit to enforce 
the rights of a corporation. ‘The general doctrine on this 
subject and its limitations is well stated in Dodge vs. 
Woolsey, 1S Howard, 331, and Howes vs. Oakland, 104 U. 
S. R., 450. It is well settled that a stockholder may sue 
the corporation to prevent or be relieved against fraud or 
breach of trust on the part of directors or trustees, and to 
restrain them from exercising powers outside of their 
chartered authority. As to matters which affect the 
rights and interest of a corporation, the general rule is, 
the corporation must sue to redress or prevent a wrong 
and secure a benefit, but a stockholder may bring a suif in 
behalf of himself and associates in a case where the cor- 
poration refuses to bring suit or when the directors, trus- 
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tees or other representatives are guilty of a fraud, a breach 
of trust or are proceeding ultra vires. In such a case the 
corporation and its officers or other representatives should 
be parties, so that. they may have an opportunity of ex- 
planation and defense, and be bound by the decree, and 
thus prevented from bringing another suit involving pre- 
cisely the same subject matter. 
Davenport vs. Dows, 18 Wall., 626. 


In the case before us the charter of the corporation had 
expired by effluxion of time four years before the bring- 
ing of this suit by the plaintiff stockholders. In the case 
of the dissolution of a corporation, provision is made in 
section 9, page 557, of the Rev. Stat. of N. Y. to authorize 
the existing directors or managers of such corporation, as 
trustees, to wind up the business of the company. Krom 
the bill in this case it appears that there were directors of 
the corporation at the time it suspended business in 1861, 
and they acted until 1862, and were in no way relieved 
from their duties and responsibilities by any act of the 
corporation, and one of such directors still survives. Ina 
subsequent part of this opinion I will consider the question 
whether this surviving director is a necessary. or indis- 
pensable party to the suit. 

It is insisted by the counsel of the defendants that the 


plaintiffs by their statements in their bill have not shown 


themselves entitled to the interposition of a Court of Equity 
to grant them the relief prayed. That they have not 
stated positively and with sufficient certainty facts essen- 
tial to their rights and within their own knowledge. They 
have not shown themselves to have been stockholders at 
the time the corporation acquired the equity which they 
seek to enforce, or the time when they became stock- 
holders; whether they paid par value for their stock or 
purchased it when it was greatly depreciated by the in- 
debtedness, embarrassment and disorganization of the 
company, or became owners of such stock after the ex- 
piration of the charter. They have not shown that they 
made any effort to reorganize the company, which they 


could easily have done under the laws of New York, and 
by the chartered powers of the corporation as they were 
the owners of a large majority of shares of stock. They 
have not shown that they requested the directors or trus- 
tees of the corporation to institute suit for the enforce- 
ment of their rights. They have shown that the corpora- 
tion was largely indebted in 1860 and have not shown 
that the directors had sufficient corporation funds to carry 
on proper litigation, or that means and suitable indemnity 
were Offered to such directors. They have not shown 
that they at any time made earnest or even reasonable 
efforts for the redress of grievances complained of during 
the existence of the corporation, or with the trustees upon 
whom the rights of the corporation devolved upon its sus- 
pension of business or its dissolution. 

These suggestions made by the counsel of defendants 
have received my careful consideration, and I regard them 
as having a material bearing upon the case, and I will 
state my conclusions upon the subject in a subsequent 
part of this opinion. 

The chief causes of demurrer relied upon by the defend- 
ants to defeat the suit of the plaintiffs are the Statute of 
Limitations, lapse of time and staleness of claim. 

In passing upon these questions it becomes necessary for 
me to consider the nature of the trust which existed be- 
tween the defendants and the corporation arising out of 
the contracts and transactions, between the parties in 
relation to the property in controversy. A binding con- 
tract for the sale of land enforcible in equity, though in 
fact unexecuted, 1s considered as performed, and the land 
is in equity the property of the vendee and will devolve 
in a course of descent upon the heir of the vendee. When 
the vendee has paid all the purchase money he has a com. 
plete equitable estate and the vendor is a mere trustee of 
the legal title. If the vendee has paid only a part of the 
purchase money, then the vendor is a trustee to the extent 
of the money paid, and the vendee cannot demand the 
legal title until he has complied with the terms of the con- 
tract, but still there is an implied trust arising out of the 


presumed intention and consent of the parties, that the 
vendor will make a transfer of the legal title when the 
balance of the purchase money is paid. In the case of a 
the agreement of 


trust arising by implication out of 
parties, as there is no conflict of claim or adverse posses- 
sion between the trustee and cestuz quz trust, statutes of 
limitation do not apply, until these consistent relations of 
the parties are changed into conflicting and adverse 
claims. 

[In the case of a constructive trust there is always some 
conflict of claim, and the party having the legal estate 
holds adversely, and does not become a trustee unfil he is 
converted into one by a decree founded upon fraud, breach 
of trust, or some inequitable benefit or advantage obtained 
by a person occupying a fiduciary relation to another. 

In such cases of constructive trusts the Statute of Limita- 


tions will protect one who has the legal title and is sought 

to be converted into-a trustee against his assent; and it 

begins to run from the time when the equitable rights of 

the other party accrued. ' 
Taylor vs. Dawson, 3 Jones Kq., 85. 


The written contracts in this case did not create an ex- 
press trust. There were no direct and express terms of 
trust imposed by the makers. Voluntary or express trusts 
cannot be imposed upon any person unless he agrees to ac- 
cept or by clear implication assumes the duties and Jiabili- 
ties. Acceptance of a trust in the case of an implied, re- 
sulting or constructive trust is not necessary, as the law 
holds a person liable to the performance of such trust, 
whether he is willing or unwilling to accept the situation, 

It is insisted by the plaintiffs that in this case there is a 
constructive trust arising out of the fraudulent conduct of 
the defendants, and that length of time will not operate as 
a bar to a suit in equity where such fraud is admitted by 
the demurrer of the defendants. To sustain this position 
there must not only be shown an established trust, but 
some actual and intentional fraud practiced upon a cestuz 


qui trust by a trustee, which has been concealed from the 
cestur qui trust. 

Clarke vs. Boorman, 18 Wall., 493. 

Godden vs. Kimmell, 9 Otto, 201. 


A demurrer only admits matters of facts positively 
leged, and not conclusions of law or mere pretenses 
and suggestions, nor the correctness of the ascription of 
a purpose to parties when not justified by the language 
used and facts ] positive ly alleged. 
Dillon vs. Barnard, 21 Wall.. 480. 


The mere allegations in the bill that the defendants knew 
of the existence of the legal defects in the said deed, and 
neglected and refused to rectify the same is not sufficient 


to imply constructive fraud, as the agents of the corpora- 
tion had full knowledge of the defect or the means of such 


knowledge in peer hands. ‘There is no direct averment 
that the defendants were ever requested to rectify such 
deeds. The error in the deed was a plain mistake of 

clear and well settled principle of law, and it is upon the 
ground that there was a mutual mistake of law caused by 
ignorance or inadvertence, that the plaintiffs can claim the 
interference cal a Court of Equity to grant relief. Igno- 
law by one party to a contract is not generally a 
relief in Equity, as a party to a contract is pre- 


rance of 
ground for 
sumed to know the law which affects his rights and obli- 
gations. 7 

In the matters of fact positively alleged in this case 
there are none of the elements of actual and intentional 
fraud. The defendants did not misrepresent any material 
matter to produce a false impression or in any way mis- 
lead the agents of the corporation to obtain undue ad- 
vantages. 

There was no evil act with an evil intent. They did not 
conceal any material facts or remain csilentasto any. The 
want of proper words of limitation in the deeds toconvey a 
fee simple title to the lands was as well known to the 
agents of the corporation as to the defendants, or such 


agents might easily have acquired information as to such 
defects, as the deeds were duly accepted and registered by 
them and constituted a link in the chain of title to lands 
in which they had undisturbed possession for more than 
six years. 

No statute of limitation began to run against the corpo- 
ration while its agents were in possession, and the defend- 
ants as implied trustees had not disputed the equitable 
rights of the corporation, or set up any adverse claim. 
When the defendants took forcible adverse possession of 
the lands and other property in 1861, the statute of limi- 
tations had been suspended in this State by legislative 
enactments and remained suspended until January Ist, 
1870. From that date the statute of limitations began 
to run in favor of the defendants as they held the 
possession of the lands adversely to the Gold Hill 
Mining Company. As _ possession was thus held ad- 
versely "for more than seven years, under the legal 
title and with known and visible boundaries, the 
legal and equitable claims of said corporation were 
barred—Bat. Rev., 147. 

As such corporation was agent and representative of the 
stockholders who were entitled to rights and interests by 
and through the corporation, Iam inclined to think that 
the stockholders were also barred, and the coverture of the 
feme plaintiff did not prevent the bar as to her rights. 

Welborne vs. Finley, 7 Jones, 228. 

2 Perry on Trustees, Sec. 458. 
Herndon vs. Pratt, 6 Jones, Eq. 327. 
Kerrison vs. Stewart, 3 Otto, 155. 


The fact that the plaintiffs were non-residents of the 
State did not prevent the operation of the statute of limita- 
tions (Hanes vs. Hanes, 71 N. C., 174,) and this construc- 
tion of the statute was adopted by the Supreme Court of 
the United States in Davie vs. Briggs, 97 U.S. R., 628. 

The force and effect of the statute of limitations was not 
‘only to bar the remedy of the corporation but to extin- 
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guish its rights, and vest a perfect title in the adverse 
holders. 

Federal Courts in passing upon questions relating to 
property situated in the several States recognize statutes 
of limitations, and give them the same construction and 
effect that are given by the local tribunals. 

When a statute of limitations applies to a legal proceed- 
ing ora legal right, courts of equity will in analogous 
cases consider equitable rights as barred by the same 
limitations where nothing has been done or said directly 
or indirectly to recognize such equitable claims by the 
adverse possessor. 

Eiimendorf vs. Taylor, 10 Wheaton, 367. 


A statute of limitations where it applies is an absolute 
bar, and, allegations of justness of claim, ignorance or 
any kind of hardship cannot avoid its operation. If such 
circumstances were allowed to control there would be no 
end to litigation and no certain rules of property. 


Statutes of limitation are founded in a wiseand salutary 
public policy and promote the peace and well being of 
society by quieting titles to prop-rty, and putting an end 
to stale demands. 

It was insisted by the defendants that without reference 
to any statute of limitations, Courts of Equity have 
adopted the principle that unreasonable delay in the asser- 
tion of a right by suit will defeat recovery or relief, and 
questions as to laches and lapse of time are to be deter- 
mined by the particular circumstances of each case. We 
will briefly consider this matter as it was elaborately 
discussed by counsel on both sides of the case. 

In 1855, upon the execution of the defective deed to 
Isaac H. Smith by the defendants, the corporation had a 
clear and definite equity for the correction of said deed as 
it was founded upon a large, valuable and adequate con- 
sideration, and the defects in the conveyance resulted 


from a mutual mistake of the parties. The corporation 
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through its officers and agents took possession of the 
premises, made large expenditures for improvements and 
continued to exercise control over the property until 1861. 
At this period it was so much embarrassed by debts that 
it was unable to carry on its business and became ‘‘ com- 
pletely disorganized.” 

These embarrassments could not then be relieved by any 
efforts of the stockholders as most of them were citizens 
of the Northern States and were excluded from the limits 
of this State by the disturbed condition of public affairs 
produced by acivil war. It is alleged that the defendants 
who were stockholders and had been directors and man- 
agers of the business of the corporation, with armed 
violence took possession of the property and drove off the 
agents of the corporation, and have continued to this time 
to hold possession, receive rents and profits, and have 
mortgaged and otherwise dealt with the property as ab- 
solute owners. 

Upon this statement of facts, if the plaintiffs in their bill 
had shown any plausible reason for their long delay in as- 
serting their rights, and if lapse of time was the only 
defense interposed by the defendants; I would overrule 
the demurrer and require them to answer such grave 
charges of injustice, wrong and oppression against the 
absent stockholders with whom they had been associated 
in fiduciary and friendly relations. 

It appears from the bill that about five hundred acres of 
land were purchased from the defendant for mining pur- 
poses, that the capital stock of the company was fixed by 
the charter at $1,000,000, in shares of five dollars each, 
that the business was regularly carried on for more than 
six years; that the company in December, 1860, owed 
forty thousand dollars of indebtedness and had not suffi- 
cieent available assets to discharge the same ; and that the 
Company became ‘utterly disorganized ” and ceased to 
exercise its corporate functions. 

We may well infer from these facts and circumstances 
disclosed in the bill, and from the history of such hazard- 
ous enterprises, that the mining venture of the company, 
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adopted and are enforced for the peace and well being of 
society. 

Badger vs. Badger, 2 Wall. 

Howes VS, Oakland. 104 ep ». .. 450. 


There can be no fixed and definite rule established by a 
court of equity as to what delay in asserting a right will 
amount to an equitable bar from lapse of time, as there 
are different circumstances and elements involved in each 
case. I think, however, that the principle insisted upon 
bv the counsel of defendants in his brief is well sustained 
by reason and authority ; that ‘in mining property which 
is hazardous, uncertain and speculative, greater diligence 
is required in asking for the specific performance of con- 
tracts relating to mining lands, than to other lands.”’ 

Leading Cases on Mines, &c., 397. 
Twin Lick Ou Co. vs. Marbury, 91 U.S. R. 
587. 

As my decision in this case may be reviewed in the Su- 
preme Court I feel it to be just to the defendants to con- 
sider other causes of demurrer which have been assigned. 

The defendants insist that this bill cannot be sustained 
in behalf of the feme plaintiff as it appears that she is a 
feme covert suing in her own name, and her husband is not 
made a party. The rules of equity pleading upon this sub- 
ject are too familiar and well settled to need discussion or 
much citation of authority. A feme covert must sue and 
be sued jointly with her husband unless she claims a right 
in opposition to him, in which case her prochzen amz, with 
her consent may exhibit a bill in her behalf, and her hus- 
band be made a party defendant. Courts of Equity will 
in some cases recognize a feme covert as capable of dispos- 
ing of her separate property and doing other acts as a feme 
sole. She may in some instances act as a trustee, or ex- 
ecute a power, without the concurrence of her husband, if 
such act does not defeat a right of the husband, or impose 
a legal responsibility upon him. But in all suits in equity 
in which a feme covert sues or is sued, the husband must 
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jurisdiction of the court and can be made a party. 
Story’s Hq. Pleading, Sec. 63 
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feme covert may have to institute suits in her own name, 


under State laws, as the Practice Act of 1872, Rev. Stats. 
'U.5S., Sec 914, does not apply to the pleadings and 
modes of procedure in Federal Courts of Equity. 
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Blease vs. Garlington, 92 U.5. R., 1 


The bill does not show whether the interests of the feme 
plaintiff are adverse to, or in confirmity with those of her 
husband. If it appeared that she is suing for her separate 
estate and the husband refused to join with her in the suit 
[ would allow a proper amendment so as to introduce a 
prochien amt and make her husband a defendant, and this 
amendment would not oust the jurisdiction of the court on 
account of the same citizenship of the parties, as the hus- 
band, defendant, would be only a formal party. 
Wormly vs. Wormly, 8 Wheaton, 451. 


If, however, the husband has a substantial adverse in- 
terest to the feme plaintiff then such amendment could not 
be allowed. The husband is an indispensable party to a 
suit in equity where the wife sues or is sued, and his non- 
joinder is sufficient cause for the dismission of a bill, if an 
amendment making him a party cannot properly be 
allowed. 

It is a general rule in equity that all parties interested 
in, or entitled to litigate the same questions in controversy 
are necessary parties. They must be expressly made 
parties or the bill must be so framed as to give them an 
opportunity to come in and be made parties. This principle 
is only departed from when it is extremely difficult or in- 
convenient to enforce this rule. This general principle has 
in some degree been modified by Sec. 733, Rev. Stat., and 


the 22d and 47th rules adopted by the Supreme Court for 
the regulation of the practice of U. 8. Courts of Equity. 
By virtue of this statute and these rules Courts of Equity 
may dispense with merely formal parties, and in cases 
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where the real merits of the cause may be determined with- 
out essentially affecting the interests of absent parties, 
whose interest are separable from the other litigants, it 
may be the duty of such courts to make a decree as to the 
parties before them. But neither the Act of Congress nor 
the rules of the Supreme Court enables the Circuit Court 


to make a decree in equity in the absence of an zndis- 
pensable party whose rights must necessarily be affected 
by such decree. 

This principle is founded upon the broad ground of na- 
tural equity and justice that prevails in all systems of en- 
lightened jurisprudence, that no court ought to adjudicate 
directly upon a person’s rights without the party being 
either actually or constructively before the Court with op- 
portunity for explanation and defense. 

Although it is a general rule in Chancery that a bill 
will not be dismissed for the want of proper parties, yet, 
if upon the hearing of a bill the Court sees that an indis- 
pensable party is not on the record, and cannot be made 
a party without ousting its jurisdiction, it will refuse to 
proceed and dismiss the bill. 

Shields vs. Barrow, 17 How, 130. 
Bank vs. Razlroad, 11 Wall, 624. 


There are other questions which were presented in the 
pleadings and they were insisted on in the argument, as 
to what were the rights and interests of the creditors of 
the corporation for whom relief is asked in the prayer of 
the bill; and what were the rights, duties and responsi- 
bilities of the directors of the Gold Hill Mining Company. 

All the rights, interests and property of an insolvent or 
dissolved corporation constitute a trust fund and are held 
first for the payment of creditors and second for the bene- 
fit of the stockholders. 

It appears on the face of the bill that at the time the 
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corporation suspended the exercise of its functions and 
franchises in 1861 there were creditors to the amount of 
forty thousand dollars and there were no available assets 
forimmediate payment. There was an assessment on the 
stock to the amount of twenty thousand dollars, but it 
does not appear that the same was collected and applied 
in payment of debts. 

[tf in no way appears that the prior and exclusive equities 
of creditors have ever been adjusted and discharged by 
the corporation assets. Under such circumstances it seems 
to me that this Court cannot proceed to make a decree as 
to the secondary and subordinate equities of the stock- 
holders to the property of a once insolvent and now dis- 
solved corporation, unless the existing creditors (if there 
be any) are in some way represented in this suit. This 
is a stockholders bill and they cannot properly represent 
the rights and interests of creditors, which are not iden- 
tical with those of the plaintiffs, but different, superior 
and conflicting. But for the prayer in the bill for relief 
in behalf of creditors, | would suppose that all the 
claims of the creditors had been satisfied and discharged 
under proper legal and equitable remedies afforded by 
the Courts, or had been barred by the statute of limita- 
tions. The creditors could have reached the property of 
the corporation by legal and equitable process and I can- 
not imagine any reason why they should have slept upon 
their rights for twenty years. If the property was sold 
under proper legal process the purchasers acquired good 
titles. If the defendants, who were trustees, purchased 
the property, (as is intimated in the bill,) at a fair and 
open sale under legal process and at the highest price 
that it would bring at auction, this transaction was 
neither fraudulent or void. It may be that on account of 
their fiduciary relation to the corporation and the stock- 
holders they might in a reasonable time have been de- 
clared trustees for the cestuzs qui trust. In such cases the 
cestuis qui trust must seek their relief in reasonable time, 
and we have already considered sufficiently the facts and 
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circumstances of this case as to the reasonable diligence of 
the plaintiffs in seeking relief. 
Twin Lick Owl Co. vs. Marbury, supra. 


It appears in the bill that there were directors in 1861 
when the corporation suspended business and that they 
continued to act until 1862, and they were not discharged 
from their duties and responsibilities in any manner pro- 
vided in the charter or the laws of the State of New. York. 
As directors they were strict trustees of the creditors and 
stockholders and it was their duty to have taken care of 
the corporate property under their control and to have 
maintained the rights and consulted the advantages of 
their cestuzs qui trust by instituting proper legal proceed- 
ings to enable them to perform the duties of the trust 
with which they were invested. 

The bill does not allege that the directors were requested 
to institute suit against the defendants, or that they had 
the trust funds, or were offered proper indemnity for such 
legal proceedings. It was the duty of the directors or 
trustees to have rendered proper accounts of their trans- 
actions showing what disposition they had made of the 
property under their control. 

When a direct trust is unclosed, the statute of limita- 
tions does not protect trustees or their legal representa- 
tives from liability. 

As the directors were sirict trustees, and voluntarily 
accepted the trust, they could not divest themselves of the 
trust by a resignation unaccepted by the cestuzs qui trust 
unless some other method was provided in the charter or 
by the laws of the land. 

The bill does not show when any of the directors died, 
or when or how any of them resigned office. If the trust 
of the directors was continued by a failure of. the corpora- 
tion to elect other directors as successors in office, then it 
may be that the directors who were living in 1878 when 
the corporation was dissolved by the expiration of its 
charter, became trustees of the rights and property of 
such corporation by virtue of the statute of New York, 

ist Rev. Stat., Sec. 9, page 557, 
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The allegations in the bill are admitted by the defend- 
ants, so far as they are affected by such allegations, but 
such admissions do not dispose of the rights and responsi- 
bilities of the directors and their legal representatives who 
are not parties. 

It seems to me that the directors, or their legal repre- 
sentatives, ought to he made parties, so that they. may 
have an opportunity of being heard. and have the whole 
subject matter in controversy so adjusted and settled by a 
decree of this Court, as to free them from the duties 
and liabilities of future litigation. 

I will not further consider or determine this question, as 
there are other sufficient causes for the dismission of the 
bill. 


! will dismiss the bill on the following grounds: 


ist. Want of certainty in allegation to show that the 
plaintiffs are entitled to the veliet ‘Oilniadnd 

2d. The right to relief has been barred by the statute of 
limitations. 

3d. The long and gross negligence of the plaintiffs in 


seeking relief, unexplained by sufficient equitable reasons 


and circumstances. 


It is ordered that the bill be dismissed, with costs 
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STATEMENT. 


This is an appeal from the Circuit Court of the United 
States for the Western District of North Carolina and the 
Fourth Circuit from the decision of Judge Robert P. Dick, 
sustaining the demurrer of defendants herein and dis- 
missing the bil) of the plaintiffs, 


The following is a brief statement of the facts of the 
case: On the thirtieth day of August, 1853, the Gold Hill 
Mining Co. was formed under the laws of the State of 
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New York for the purpose of conducting the business of 
mining at Gold Hill, in the County of Rowan and State of 
North Carolina, its incorporators being seven in number; 
all of which incorporators were citizens of the State of 
New York, except Moses L. Holmes, one of the defendants 
herein, who was a citizen of the State of North Carolina. 
On said 30th day of August, and prior to the signing of 
the certificates of incorporation, the said Moses L. Holmes 
did in writing offer to sell to three of those named in the 
incorporation as trustees, with one other (Maxwell), the 
estates, mines and property that form the subject matter 
of this suit. The consideration for such sale, as named in 
such offer, was the sum of $60,000, and the creating of 
corporate incumbrances upon the property sold, in the 
sum of $125,000. Immediately thereafter, and on Septem- 
ber ist, 1853, and in pursuance of such offer, the said 
Moses L. Holmes entered into a contract of sale, this time 
directly with the corporation, The Gold Hill Mining Co., 
and covering the same property. The consideration in this 
contract was stipulated and fixed at the gross amount of 
$299,500. $125,000 of this last named sum was to be paid 
in incumbrances on the property to be created by said cor- 
poration in favor of said Moses L. Holmes and the other 
owners who were to join with him in the sale.. There is 
no dispute but that the whole of this $299,500 was alto- 
gether and completely paid by the company to said Moses 
L. Holmes, and these other owners who were Reuben J. 
Holmes, Ephraim Mauney and Valentine Mauney, defend- 
ants herein. 

There appears to have been considerable confusion and 
delay on the part of the defendants in the execution and 
delivery of the deed contemplated in the contract then 
fully paid for. One deed was not delivered: but deposited 
wm escrow with one Burton Craige, Esq., who had prepared 
said deed, to be thereafter delivered on payment by the 
company of the said incumbrances, but it never was ac- 
tually delivered, though all of said incumbrances were 
fully paid. This deed, dated October 4, 1853, failed to 
convey a fee by reason of its defective wording. 
Subsequently, a deed bearing date July 9, 1855, of the 
same property and, embracing the same consideration 
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as the prior deed, was executed and delivered to 
Isaac H. Smith, one of the original incorporators of said 
company, as a trustee. This deed in its habendum clause 
contained the following: ‘‘In trust, nevertheless, that the 
said party of the second part shall stand seized and pos- 
sessed of the premises hereby conveyed to the only proper 
use and behoof of the Gold Hill Mining Co., a body politic, 
organized and chartered by the acts of the Legislature of 
New York, and in trust to apply all the incomes and profits 
of said premises to the use of the said Gold Hill Mining 
Co., and convey the same to whomsoever the said Gold 
Hill Mining Co. may designate and appoint.” This deed 
to Isaac H. Smith was in like manner defective; while in- 
tended to convey the fee it actually conveyed but a life 
estate, and the said Isaac H. Smith died in the year 1858 
without ever having made any conveyance of the same. 

Meantime, the Gold Hill Mining Co. entered into posses- 
sion of the property, purchased various other tracts of land 
adjoining the same and expended large sums of money in 
the purchase of machinery in and for the prosecution of 
its business of mining ores and extracting gold therefrom. 
The defendant, Moses L. Holmes, one of. the grantors in 
the deeds above mentioned, was during all this time a 
director or trustee of the corporation. . He subsequently 
resigned this office in favor of bis brother, Reuben J. 
Holmes, one of the defendants herein and also one of the 
original grantors in said deed. The remaining defendants, 
Ephraim Mauney and Valentine Mauney, being also the 
other remaining original grantors in the deed above men- 
tioned, were employed on salaries by the said Gold Hill 
Mining Co. as superintendents during this time and 
the years immediately following. It also appears in the 
bill that, in addition to these emoluments, Moses L. Holmes 
and Valentine Mauney made claim to the company in 
1855 that they had made payments on behalf of the com- 
pany to the extent of twenty thousand dollars ($20,000), 
and that in response to such claim the sum of twenty 
thousand dollars was actually raised by extra assessment 
upon the stockholders and paid over to them. 

Matters remained in this way until the breaking out of 
the late war. Whereupon, and on or about the 10th day 
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of July, 1861, the said:defendants herein proceeded to enter 
upon the said property of the Gold Hill Mining Co., and 
drove off therefrom its agents and servants by threats and 
armed violence, and have ever since occupied and possessed 
the same, converting the property and machinery of the 
company to their own use, and appropriating to them- 
selves all profits derived from said mining property since 
said time. | 

The plaintiff, Isaac Taylor, is a citizen of Massachusetts. 
The plaintiff, Sallie A. Howes, is a citizen of the State of 
New Jersey. She was married in the year 1864, and still 
remains under the disability of coverture. At the time of 
commencing this suit all the directors or trustees of said 
company were dead except the defendants Moses. L. 
Holmes, Reuben J. Holmes and one other, Amos Howes, 
the husband of the feme plaintiff. The bill sets forth that 
the said Amos Howes is not made a defendant herein for 
the reason that his joinder would oust the jurisdiction of — 
the Court as to the parties before it, and because his in- 
terest is adverse and hostile to that of his wife, and also 
on the ground of his incompetency to serve as such direc- 
tor, and his actual abandonment of his duties as such; that 
the plaintiffs are the owners of more than three-quarters 
of the whole capital stock of the said Gold Hill Mining 
Co., and that the remaining stockholders have not 
been made parties, because their names and _ places 
of residences are, toa large extent, unknown to these plain- 
tiffs; that the said Gold Hill Mining Co., by reason of the 
facts above set forth, and the action, as well as the inaction, 
of its officers and confidential agents, has, since the year 
1861, become utterly disorganized and that for this reason 
the said corporation is not made a party defendant, as 
well as for the reason that it is a corporation created by a 
foreign jurisdiction. 

By section 137 of the Code of Civil Procedure of the State 
of North Carolina it is provided that the time from May 
20, 1861 to January 1, 1870, ‘* shall not be counted so as 
to bar actions or suits or to presume satisfaction or aban- 
donment of rights.” 

The Gold Hill Mining Company expired in 1878, by the 
limitation of its charter. 
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The defendants demurred generally to the bill of com- 
plaint, and hearing on the same was had at a regular term 
of the said Circuit Court on the third Monday in October, 
1882, before the Hon. Robert P. Dick, Judge of the U. S. 
District. Court, judge presiding. Pending decision the 
plaintiffs proposed amendments to the bill and asked to 
have them allowed by the Court. And on the fifth day of 
February, 1S5*3, the motion for such amendments was 
disallowed, and the decree of the Court with its opinion 
was filed dismissing the bill, whereupon the said plaintiffs 
appealed from the whole of said rulings and decree of said 
Circuit Court to the Supreme Court of the United States. 


Assignments of Error. 


1. It was error to direct judgment for the defendants 
upon the demurrer. 


2. It was error not to overrule the demurrer and permit 
the case to proceed to judgment upon the allegations. of 
the bill. 


> 


3. It was error, on sustaining the demurrer, not to have 
given appellants leave to amend. 


4. It was error to have considered upon the demurrer 
the objection that the right to relief has been barred by the 
Statute of Limitations. 


Brief and Argument. 
E. 


| Lapse of time will not of itself bar recovery in equity; 
but the Court will, in each case, consider the particular E 
circumstances. 

Allore v. Jewell, 94 U.S., 506. f 
The Key City, 14 Wall., 653. | 
Insurance Co. v. Eldridge, 102 U. S., 545. : 
Gunton v. Carroll, 101 U. S., 426. 
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We have in this case the fiduciary relations between 
the parties to explain why prior to 1861 the appellants 
took no steps to reform the deed dated October 4th, 1853. 
The grantors in that. deed (the respondents here) were 
directors and salaried employees of the Gold Hill Mining 
Company (page 4, fols. 9, 10, 11). 

The company was in possession of the land under the 
deed until July 10th, 1861 (page 5, fol. 13). The Code of 


Civil Procedure of North Carolina, § 137, provides: ‘‘The 
time between the 20th day of May, 1861, and the Ist day 
of January, 1870, shall not be counted so as to bar actions 
or suits or to presume satisfaction or abandonment of 
rights.” 

The bill avers that the appellant, Sallie A. Howes, was 
married in 1864, ‘‘ and still remains under the disability of 
coverture ” (page 6, fol. 15). The Cudeof North Carolina, 
$ 148, provides that a married woman “entitled to com- 
mence any action for the recovery of real property * * * 
may, notwithstanding the time of limitation prescribed in 
this action be expired commence his action or make his 
entry within three years next after * * * discover- 
ture.” 


ii. 


The Statute of Limitations cannot properly be pleaded 
on demurrer. 
Burnley v. Town of Jeffersonville, 3 McLean, 
336. 


‘* But the objection that the action was not commenced 
within the time limited can only be taken by answer.” 
Code of Civ. Pro. of N. Carolina, § 138. 
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The coverture of the appellant, Sallie A. Hawes, sus 
pends the statute as against her so long as that coverture 
continues. 


‘When two or more disabilities shall co-exist, or when 
one disability shall supervene an existing one, the period 
prescribed within which an action may be brought shall 
not begin to run until the termination of the latest dis- 
ability.” 

Code of Civ. Pro. of N. Carolina, § 149. 

‘‘ Then, as the feme plaintiff did not become of age until 
1866, the suspension of the Statute of Limitations saved 
her rights until the 1st of January, 1870. But before that 
time, to wit, in 1869, she went under the disability of 
coverture.” ‘‘ His Honor in the Superior Court held that 
the plaintiffs were not barred, and in this opinion we con 
eur.” 

State ex rel. Lippard v. Trautman, 72 N. C., 


Dol. 


iV. 


[t is claimed that every fact especially within plaintiff’s 
knowledge has been stated with sufficient clearness in the 
bill to enable defendants to frame their defence. But even 
if the Court considers they should be more fully set forth, 
the plaintiff should have leave to amend. 


Vv. 


The amendments disallowed by the Court below should 
have been allowed. (See page 15, fols. 36, 37.) 


ANAL ALLA LLL OE 


Vi. 


Where, as in this case, it is shown that the officers of a 
corporation are inactive, if not actually conspiring against 
their cestuz que trust, equity will listen to the prayer of 
the stockholder, and where the term of corporation has 
expired, will treat the corporate property as a trust fund 
to be distributed under the eye of the Court. 

W ood ef al. v. Dummer ef al., 3 Mason, 308. 
Nevitt v. Bank of Port Gibson, 14 Miss., 513. 


Vil. 


This is especially a case calling for equitable interference. 
Without it these plaintiffs are remediless. Yet they have 
paid to the defendants, through the corporation which the 
defendants controlled, the full consideration agreed on for 
the land. There is here no innocent purchaser or third 
par.y who has parted with fzs money through lack of 
notice. The very men who sold the land and were paid 
for it, are now the claimants and possessors of it, the de- 
fendants in this suit. The parties are all before the Court. 


CLARENCE R. CONGER, 
Of Counsel. 


SEAMAN & CONGER. 


140 Nassau St.. New York. 
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Where, as in this case, it is shown that the officers of a 
corporation are inactive, if not actually conspiring against 
their cestui que trust, equity will listen to the prayer of 
the stockholder, and where the term of corporation has 


expired, will treat the corporate property as a trust fund 
to be distributed under the eye of the Court. 
W ood ef al. v. Dummer ef al., 3 Mason, 308. 


Nevitt v. Bank of Port Gibson, 14 Miss., 513. 


Vil. 
This is especially a case calling for equitable interference. 
Without it these plaintiffs are remediless. Yet they have 
paid to the defendants, through the corporation which the 
defendants controlled, the full consideration agreed on for 
the land. There is here no innocent purchaser or third 
party who has parted with /fzs money through lack of 
notice. The very men who sold the land and were paid 
for it, are now the claimants and possessors of it, the de- 
fendants in this suit. The parties are all before the Court. 


CLARENCE R. CONGER. 


Of Counsel]. 
SEAMAN & CONGER, 


140 Nassau St., New York. 
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This case is presented upon bill filed March 17, 1882, 
and general demurrer (fglio 31). After argument in the cir- 
cuit court the bill was dismissed (folio 38). 


[Before proceeding to consider the case made by the bill 
as it now stands, it may be well to examine certain amend- 


ments thereof which were proposed by the complainants, 
and were rejected by the learned court below. 


In this respect it appears that after the argument the court 
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the court on the ground that in form it appears to have been 
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took time to consider the questions presented, and thereupon 
adjourned until a certain day thereafter (folio 34). At that 
day a decision was rendered as above (folio 35), with the di- 
rection that a decree should be drawn and forwarded to the 
learned judge, then at home. Upon the same day (folio 36) 
the complainants submitted motions to amend the bill. This 
was denied. 

These proposed amendments were, excepting one, in order 
to add a new party; the other was to insert, under a widelicet, 
a date which, in the printed record, would have come in 
after the word “attached,” upon the 1&th line of page 5, so 
as to make the pretense there ascribed to the defendants to 
be “that they had acquired to the whole of its real estate 
and property thereto attached, to wit, on the 28th day of Au- 
gust, 1876, a good and perfect title,” the italicized portion 
being the proposed amendment. 


Upon this matter it is submitted that— 


1. The allowance was a matter within the discretion of 
the court under Equity rule 35; and that the record shows 
a case of exercise, not “abuse,” of such discretion | referring 
to language in the last clause of the opinion in Bank vs. 
Carpenter, 101 U.S.,567],and therefore no appeal lies there- 
from. 


2. The proposed amendments relating to parties were im- 
material, as no objection to the bill on that ground is com- 
petent under general demurrer. 


3. The other proposed amendment stated above, besides 
seeming to be immaterial, might well have been rejected by 
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a mere pro re nata hasty suggestion of counsel made to avoid 
some presumption that in its absence arose upon the face of 
the previous deliberate statement of their case by the com- 
plainants. One who, in pleading, makes an allegation as 
to “time” under a videlicet, thereby gives notice that “he 
does not wish to be held to prove it strictly.” Stephen PI. 


[293]. 


Besides, as already said, it would be only an amendment 
of an ascribed pretense. And, moreover, in any case it could 
not defeat the effect of laches or of a statute of limitations, to 
show that a person who had for some time been in defiant 
possession of property asserted that such possession matured 
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into “a good and perfect title” at some day subsequent to its 
commencement; for it is the defiance of the right of a claimant, 
the fact of adverse possession, which sets the statute running, 


and not assurance, more or less, on the part of such possessor 


as to the effect of such possession, or of any collateral super- 
vening circumstance, upon the Derfectness of that title, a de- bs 


fense-of which against all comers the law has already as- ‘| 


cribed to him because of the character of his possessien, and 
therefore from the commencement thereof. (Doe vs. Leggatt, 4 
3 Murphy, N. C. 529.) i 


| It is submitted, therefore, that the order of the learned 
| judge upon the proposed amendments need not be further 
i » 

considered. | 

§ 

; 


The defense which is raised by the demurrer is, in gen- 


eral, that the facts stated in the bill show such laches upon 
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the part of the complainants as prevent the intervention of 
a court of equity for their relief. 


And here it is proper to call attention to the circumstance 
that the facts so stated do not warrant certain argumenta- 
tive conclusions therefrom which appear to be drawn by 
the complainants; for justance, certain deeds, the operative 
language and intention of which are stated, will be seen to 
have created estates in fee simple, and not for life as is as- 
sumed and made one ground of intervention; and one of 
these deeds will be seen to have been delivered, although a 
conclusicn that it was not is made a like ground of inter- 
vention. 


The facts admitted by the demurrer appear to be as fol- 
lows: 


The complainants are, and for an undefined period have 
been, owners of nearly three-fourths of the stock in a cor- 
poration—“The Gold Hill Mining Company”—created under 
the laws of the State of New York for the purpose of min- 
ing within the State of North Carolina. That company was 
created upon the 30th day of August, 1853, with a duration 
of twenty-five years, but, nevertheless, is suggested to have 
been in some unexplained way in existence (folio 15) at the 
time of the filing of this bill (March 17, 1882). The plain- 
tiff Taylor is a citizen of Massachusetts, and the plaintiff 
Howes, who is, and since 1864 has been, a married woman, 
is a citizen of New Jersey. They sue on behalf of all stock- 
holders who may come in, &c. 

Upon the 4th of October, 1853, the four defendants who, 
acting through Moses L. Holmes, one of their number, had 
previously agreed to convey to the Gold Hill Mining Com- 
pany certain mining lands in North Carolina for a consider- 
ation of some $300,000, “signed and sealed” a “deed making 
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the president and directors of the said company the party 
thereto of the second part and grantees of the said property,” 
conveying said lands, &c., “as set forth in the said deed, now 
in the possession of your orators, and ready to be produced 
whenever thereunto required -by this honorable court;” 
which ‘deed was not then or at any time thereafter duly 
delivered by the said grantors, but was by them required to 
be placed in escrow, and to such end deposited with one 
Burton Craige, Esq., who drew the same, to be thereafter 
delivered by him to the said grantees on the payment by 
the company of the said amount of incumbrances,” “who 
thereafter, and upon the payment by the said company 
of the said amount of incumbrances,” &c., instead of [then | 
delivering the said deed, drew up, as'minuted by him in 
said certificate, a full covenant warranty deed, which was 
executed by the same grantors of the same tracts of land, 
mineral interest, and chattels as set forth in the said deed 
put in escrow, and only for the same expressed considera- 
tions, to the said Isaac H. Smith, his successors and assigns, 
which said deed was dated July 9, 1855, and delivered to 
the said Smith,” in trust to be seized of the premises to the 
use of the said company, and to convey the same as it should 
appoint. Smith, who had been president of the company 
from its origin and so continued until his death, died in 
1858 (folio 3), without having made such conveyance or any 
conveyance to-any one (folio 9). 


[By comparing what is said in the bill (folio 4) about 
“incumbrances ” in favor of the “original owners” of these 
lands with allegations farther on (folio 7) upon the same 
subject, it will be seen that the plan of placing the deed of 
1853 in escrow was resorted to as a substitute for a “ condition ” 
to be inserted in the deed. This change of plan as to the 
form of this security was obviously immaterial, and was be- 
sides a convenience to the grantees. It follows that the some- 
what obscure observations made upon it in the bill (folio 7) 
are without foundation. ] 


The company entered upon the lands in question, and 
bought “divers other tracts of land at or near Gold Hill 
aforesaid and in Cabarrus county,” and prosecuted its busi- 
ness of mining ores and extracting gold therefrom” (folio 


10) up to about the 10th of July, 1861 (folio 13), when the 
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defendants, who knew that in the said deed to Smith “no 
estate of inheritance was granted, and that after his death, 
in 1858, they thereby held as remainder men in fee simple 
all the said property, real and personal, deeded by them to 
him; and, further, that as the bargainers with the said com- 
pany in and under said offer and agreement and their said 
deed of October 4, 1853, were charged with the trust of hold- 
ing and conveying the same for and to it, they not only re- 
fused and neglected so to hold or convey said property, but 
proceeded to enter upon the same, drive off therefrom its 
agents and servants by threats and armed violence, and also 
to seize, occupy, and possess the same, and took the rents, 
issues, and profits to their own use, and sold a valuable 
steam-engine, &c., which cost the said company the sum of 
$9,673.05, and which they seized while in transitu, to wit, at 
Salisbury, in said Rowan county; and further seized and 
entered on divers other parcels of the real estate and prop- 
erty ator nearGold Hill, and, pretending,” &c., made sales 
of the same and received mortgages thereof; “and, further, - 
that on a foreclosure sale of the said property under one of 
the said mortgages the said Moses L.and Reuben J. claimed 
to have been innocent purchasers thereof, and to hold the 
same by a perfect and indefeasible title, under which the 
said Moses L. and Reuben J. have negotiated a further sale 
thereof,” &c. (folios 11,12, 13). 

Of the defendants, Moses L. was at one time a “ trustee” 
of the company (see New York law, post, p. —), but he ceased 
to be such about 1855, being succeeded by Reuben J. who 
continued as such until December 15, 1860, after which time 
none of the defendants held any office under the company 
(folios 10 and 11). 

After July 10, 1861, the company “ became utterly disor- 
ganized, never having held any meetings of its directors or 
stockholders since the year 1862, so that at this time there 
is but one director of the said corporation now living and 
surviving, to the knowledge of your orators, and that he, by 
his acts and doings and connections with the defendants in 
and touching the pretended claim or claims as above men- 
tioned, adversely to the interests of the said corporation and 
its stockholders and creditors, has rendered himself incom- 
petent to assert and protect the rights of the said corporation 
and of your orators, and has refused and neglected and still 
if 15) and neglects so to assert and protect the same” (folios 

, 10). 
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The complainants excuse themselves from making the 
surviving trustee a party because his joinder would oust the 
jurisdiction of the court, and because of his incompetency as afore- 
said, and also excuse themselves from making the company 
a party, because from its place of business it is outside of the 
jurisdiction, and moreover has no directors or officers competent 
to represent it (folios 14, 15). 

The defendants, since July 10, 1861, have “ debarred the 
said company, its officers or agents, from the possession, 
occupancy, and enjoyment of the whole of its said mining 
and personal property” (folio 16), “and since their taking pos- 
session of other parcels of land of said company purchased 
by and conveyed to it of and by others than the said bar- 
gainers, have wholly neglected and refused to reconvey to it 
the s same parcels or any “part thereof” (folio 17); and in ex- 
cuse “in and touching the said first-mentioned deed of Octo- 
ber 4, 1853, allege and pretend that they executed a proper 
deed to the said Gold Hill Mining Company, and had lawful 
right to require or consent to the placing of said deed in escrow, 
whereas your orators, besides,” &c., “ charge the contrary ; 
and the said defendants (folio 18) further allege and ce 
that after the conditions of escrow had been performed they 
had a “right to execute and deliver, in the stead of the oneso 
placed in escrow, the deed to said Smith,” &c., “ whereas your 
orators charge the contrary thereof, and that as a matter of 
right,the said conditions of escrow having been fulfilled,the 
said deed of 1853 was wholly relieved therefrom and imme- 
diately took effect as a deed to be by them thereafter amended 

and made a proper deed as aforesaid.” 


The prayer for relief (folios 26, 27) is that the defendants 
* execute a proper deed” of all the lands specified in the deed of 
October 4, 1853 (except, &c.),and also for the other lands,. to a 
trustee to be appointed by the court on behalf of all the stockholders 
and creditors of the company, and that they also render an account ; 


and for further relief. 


The statutes of the State of New York, interesting or im- 
portant in this case, are as follows: 


Revised Statutes, ed. 1852 (vol. 1, p. 1214), provides in 
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general that any three or more persons wishing to form a 
company for mining purposes may file with the clerk of the 
county a certificate in writing, giving the corporate name, 
&c. (the term of existence not to exceed fifty years), together 
with the names of trustees (from three to nine), who shall 
manage its busirress for the first year, and after the first 
year these shall be elected annually by the stockholders ; 
and (p. 1216, sec. 4) that all acts of trustees shall be valid 
and binding as against such company until their successors 
shall be elected. 

Ibid.,vol.1,p.1173,sec.9: “ Upon the dissolution of any cor- 
poration, created or to becre ated, and unless other persons shall 
beappointed by the Legislature or by some court of competent 
authority, the directors and managers of the affairs of such 
corporation at the time of its dissolution, by whatever name 
they may be known in law, shall be the trustees of the cred- 
itors and stockholders of the corporation described, and 
shall have full power to settle the affairs of the corporation, 
collect and pay the outstanding debts, and divide among 
the stockholders the moneys and other property that shall 
remain after the oe ment of debts and necessary expenses.” 

Tbid., vol. 2d, p. 332; act of 1851, ch. 321; (and vol. 3d, ed. 
1882, p. 3327): “It shall be lawful for any married woman, 
being a stockholder or member of any bank, insurance com- 
pany (other than mutual fire insurance companies), manu- 
facturing company, or other institution incorporated under 
the laws of this State, to vote at any election for directors or 
trustees, by proxy or otherwise, in such company of which 
she may be a stockholder or member.” 

Coverture is not a disability affecting the application of 
the statute of limitations in New York. The only disabili- 
ties there of that sort are infancy, insanity, and certain kinds 
of mprisonment (N. Y. Code of Civ. Proceed., secs. 395, 396). 
This has been so since the year 1870, [ ch. 741, sec. 5]. 


The statutes of the State of North Carolina, supposed to 
be important here as bearing upon the question of laches, 
are contained in the “ Revised Code” (1855). The statutes 
of that class which are to be found in the later “Code” (enacted 
March 2, 1883) do not apply to any right of action which 
accrued before August 24, 1868 (‘ Code,” sec. 136). There- 
fore the latter do not apply to the causes of action stated in 
the bill, which arose at latest upon the commencement of 
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the debarring, in July, 1861; although the statute of limita- 
tions did not begin to run thereupon, as appears below, until 
January 1,1870: These points have often been recognized by 
the supreme court of the State, and may be found so recog- 
nized in the same case,in Williams v. Williams, 70 N. C. 
Reps., 189 (1874). 

Rev. Code, ch. 65, sec. 3: “All actions of detinue, trover, re- 
plevin, account, * * * and debt upon any contract 
without specialty, shall be commenced within three years,” 
&c., (married women to be allowed (sec. 9) until three years 
after discoverture). 

| This statute is quoted because, supposing that the plain- 
tifis are bound by any statute of limitations that would 
have bound the Company, if it were in existence and plain- 
tiff here, this provision renders it unnecessary to consider 
the claims made in the bill because of conversions of per- 
sonal property anterior to three years before it was filed. 

Nothing more therefore will herein be said with special 
reference to the claim to the steam engine or any other merely 
personal property. | 

Ib., sec. 19: “The presumption of payment, or abandon- 
ment of the right of redemption, of mortgages and of other 
equitable interests shall arise within ten years after the for- 
feiture of said mortgage or last payment on the same, or 
the right of action shall have accrued on any equitabie in- 
terest or claim, under the like rules as aforesaid.” 

[It is held in North Carolina that the “ presumption ” 
above mentioned is a presumption of law arising upon a 
given state of facts, and that married women are bound by it. 
Walker vs. Wright, 2 Jones’ Law, 430; Headen vs. Womack, 
88 N. C., 468. It may, therefore, of course, be appealed to in 
a fit case, upon demurrer. | 

“Code” of 1883, sec. 137: “The time between the 20th 
day of May, 1861, and the 1st day of January, 1870, shall 
not be counted so as to bar actions, or suits, or to presume 
satisfaction or abandonment of rights.” : 

Rev. Code, ch. 26, sec, 5: “All corporations whose charters 
shall expire bv their own limitation or shall be annulled by 
forfeiture or otherwise, shall nevertheless be continued bodies 
corporate for the term of three years after the time when 
they would have been so dissolved for the purpose of prose- 
cuting and defending suits by or against them, and of en- 
abling them gradually to settle and close their concerns, to 
9 
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dispose of and convey their property, and to divide their 
capital stock, but not for the purpose of continuing the 
business for which such corporations may have been estab- 
lished.” 

Lbid, sec. 6: “ When the charter of any corporation shall 
expire or be annulled, as provided in the preceding sec- 
tion, the court of equity for the county wherein shall 
have been the actual meetings of the expired corporation, 
or the court which shall adjudge the forfeiture of charter, 
on application of any creditor of such corporation, or of 
any stockholder or member thereof, at any time within the 
said three years, may appoint one or more persons to be re- 
ceivers or trustees of and for such corporation to take charge 
of the estate and effects thereof and to collect the debts and 
property due and belonging to the corporation, with power 
to prosecute and defend, in the name of the corporation or 
in the name of such receivers or trustees, all such suits as 
may be necessary or proper for the purpose aforesaid, and 
appoint agents under them, and to do all other acts which 
might be done by said corporation, if in being, that may be 
necessary for the final settlement of the unfinished business 
of the corporation, and the powers of such receivers may 
be continued beyond the three years and as long as the court 
shall think necessary for the purposes aforesaid.” 


These provisions have been continued in the “Code” of 
1883, due effect being given in the latter to an adoption in 
1868 of the well-known Procedure which amalgamates law 
and equity. But inasmuch as this suit was commenced in 
March, 1882, the language of the original statute only is 
important, and therefore quoted. | 


The general theory of the bill, therefore, is that upon the 
dissolution of a corporation its creditors and stockholders 
have a right to make outside persons who had dealt with it, 
and might then be in possession of property which had be- 
longed to it, parties to a bill filed in order to have a receiver 
appointed to wind up the affairs of the corporation, and that 
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under such bill they: might obtain the relief of a conveyance 
by such parties to the receivers, of any property by them 
wrongfully so possessed: Also, that in order to compel such 
outside persons to make such conveyance it is not essential 
that they shall have been in the ordinary sense trustees for 
the company or for its stockholders: It will be enough that 
they are connected with its affairs only as holders of such 
property adversely and for many years. 
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jury assaults upon their asserted rights of property, 
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or for any purpose. The expression “trust fund” employed 
to denote the property of corporations which have stock- 
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holders and creditors is metaphorical, and does not import 
that third persons who have come into possession of such are, 
in any proper sense of the term, themselves trustees for such 
creditors or stockholders, and therefore amenable to them in 
guity. (See in this general connection 2 Pomeroy, Eqa., sec 
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To consider the substance of the bill more clearly, it ap- 
pears that remedy is sought as regards three different classes 
of property belonging to the Gold Hill Mining Company, 


V1Z: 


1. Certain land conveyed in 1853, and again in 1855, to 


or for the use of the company by the defendants ; 


2. Other land conveyed to the company about the same 


time by other persons; and, 


3. Certain personal property obtained by the company 


from other persons than the defendants. 


All of this property was seized by the defendants in or 
about July, 1861, and the company thereafter until now has 


been by them “debarred ” from it. 


1. As to the first-mentioned land the bill alleges that, be- 
cause of defects in the original and substituted deeds of con- 
veyance [(a) that of 1853 upon its face inadvertently con- 
yeying only a life estate, and, besides, having never been 
“duly delivered ;” and (b) that of 1855, also inadvertently 
conveying only a life estate], the defendants as remainder- 
men in fee at law, are trustees for the company, and there- 
fore liable to a decree for the correction of such convey- 


ance. 


2 and 3. As to the other land and the personal property 
no particular ground of equity is expressly laid in the bill; 
one contention as to these, as well as to the land first men- 
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tioned, being probably that, as above suggested, they consti- 
tute parts of a trust fund for the stockholders and creditors 


of the company. 


As regards the present condition of the Gold Hill Mining 


Company, it is stated (folio 3) that its charter expired August 
30, 1878; but in excusing the complainants for not having 
made it a party to the bill (filed March 14, 1882,) it is said 
(folio 15) “that, as far as its place of business fixed by its 
certificate of incorporation is concerned, it is outside the said 
jurisdiction,and * * * it _ no directors or officers 
competent to represent the same. 

It is submitted in this immediate connection that it ap- 
pears not important to the contention of the defendants 


whether at present the company be or be not in existence. 
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nearly three-fourths of all the shares of the capital stock of 
the company ” (folio 2), amount to a confession that the com- 
plainants themselves permitted it to become so disorganized at 
the time mentioned; and, likewise, that it was in the due dis- 
charge of his official duties that such surviving director, 
whether directly or otherwise, did so act as not now to be 
able to complain of the action of the defendants; for no 
fraud is imputed to him,and no misconduct excepting what 
may be implied from his present incompetency to represent 
the contention of the complainants, which incompetency, as 
it may as well arise from lawful action upon his part, at a 
time when there were other directors surviving and con- 
curring, or since he became sole survivor, as from unlawful 
action (a sort of action not imputed, or surmised, by the 
bill), must, as it seems, be protected by the maxim, Omnia rite 


acta, &c. 


Either of these latter allegations has the effect of putting 


the complainants out of court; for— 


a. The former confesses great laches nowhere in the bill 
sought to be excused. (Richards vs. Mackall, 124 U. S., 
183.) These laches occur on the part of the plaintiffs in 
their management of a mining (91 U.S., 450,) corporation 
residing in the State of New York. And, even if in any 
case a court of equity would allow the coverture of the feme 
plaintiff to excuse so long an inaction, it would not as re- 
gards such inaction in New York, where persons of that 
class, as appears above, are competent to preserve the or- 
ganization and activity of corporations, and also are not 
within the disabilities incident to the statute of limitations. 
And itis to be added, moreover, that by making common 
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Horah, 1 Ired. Eq., 358. This opinion was sanctioned as 
eorrect so late as 1879, in Von Glaln vs. De Rosset, 81 N. C. 
Rep., 467. In the latter case, the provisions in the Revised 
Code, ch. 26, quoted above, are said to have been occasioned 
by the opinion in Fox vs. Horah, and thereupon it is con- 
cluded (quoting Thornton vs. Railway Co., 123 Mass., 331, to 
the same effect) that such statutory remedy is “ exclusive” of 
all others, and consequently that no proceedings for the pur- 
pose of having a receiver appointed for an expired corpora- 
tion and of collecting its assets, can be had after three years 
from such expiration. 

it is not thought necessary to consider the full extent to 
which the above principles and legislation apply to corpora- 
tions existing outside of North Carolina, whose interest in 
property within that State may become subject to adminis- 
tration in courts of the United States. What seems to be 
according to well established principles, is, that whatever 
court may be appealed to for such administration, the above. 
three years statutory limitation for commencing the suit will 
be rigorously applied. 

In other words, tO such surl as the present could have been 


brought at any time afier August, 1881. 


} 


However, if this position shall for any reason be thought 
to be doubtful, it mav be necessary to look more closely into 
the allegations of fact made by the bill in regard to the land 
conveyed by the defendants to the company; “allegations 
of fact "—that is, in contradistinction to conclusions there- 


from drawn in the bill. 
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1. As to this part of the land in question, it is submitted 
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ants did (as the bill charges that these now pretend ; folio 
17) convey it to the company in fee. In other words, the 
deed of October 4, 1853, originally placed in escrow, was 
afterwards actually delivered, and did create a fee in the com- 
pany. If this be true it is, of course, unnecessary to deter- 
mine what was the effect ofthe deed of July 9, 1855, to 
Smith, the president; but it is submitted that it also, if it 
had any effect, conveyed a fee to him as trustee for the com- 
pany. | 

As regards the deed of 1853, the complainants say that 
the Company was not named as grantee therein, the grantees 
being the president and directors of the Gold Hill Mining Com- 
pany (folios 6 and 21, and Interrog. 4); and also that although 
the conditions upon which it had been placed in escrow 
with Mr. Craige were performed, 1t was not thereupon duly 
delivered, the deed of 1855 to Smith being substituted therefor ; 
such former deed, however, being now in the hands of the com- 
plainants, ready to be produced, «ce. 

As to the name of the company, it has been decided in 
North Carolina, and is believed to be the law everywhere, 
that the words “ President and directors of” prefixed to the 
charter name of a company in a conveyance, if so intended, 
is substantially the name of such company, and will vest in 
it property so conveyed. (The President and Directors, &c., 
vs. Norwocd, Busbee Eq., 65; Angel and Ames, sect. 90 and 
n. 4.) Such “intention” here is ascribed by the bill, in 
folio 6, and again in folios 17 and 22. 


If this be true, there can be no question that, if executed, 
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the deed conveyed the estate to the company ; or, besides, 


that it so conveyed a fee. 


As for the delivery of such deed, what is alleged, is (folio 
8), “ that the said deed was not then or at any time thereafter 
duly delivered by the said grantors;” although, as is in the 


same connection alleged, the condition upon which it had 


7 
: 


been placed in escrow was afterwards fully performed; and 
also, although the complainants now have it in their pos- 
session. 

The law of escrow in North Carolina is, that upon per- 
formance of the condition of escrow, the paper requires no 
further delivery, but becomes a deed from the original part- 
ing with the possession by the grantor, (Hall vs. Harris, 5 
Ired. Eq., 303). This is believed to be according to the com- 
mon law everywhere. That parting with possession is itself 
a delivery, except so far as necessary to secure the condition, 
and, consequently, when the latter has been performed, it is 
a delivery without exception, or, for all purposes. If after that 
it be detained, the grantees Can obtain it by some one of the 
usual remedies for the detention of valuable articles of per- 
sonal property. 

Moreover, the plaintiffs conf ss that they ( 2 h O un th is surt ré- 
present this company) now have this deed in their possession and 
control. So that in fact, as well as in law, a delivery has 
been already made. In this connection it is submitted that 
if the bill had prayed for a delivery of the deed of 1853, its 
own.statements would show such prayer to be for something 
already done, and impossible to be repeated with any effect. 


In contradiction of these allegations stands only the asser- 
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that the trust therein was in fee; and therefore conveyed a fee 
to the trustee. (Neilson vs. Lagow,12 How., 98; Perry, Trusts, 


ie oer |} 
Sec. O15.) 


Proceeding still further to consider that portion of the 
land, which was originally bargained to the company by the 
defendants, and assuming, for argument’s sake, that what 
has already been herein submitted in their defense, is of no 
avail, and that they are indeed trustees, in respect of the al- 
leged mistake in wording their conveyances,—attention is 
now called to the North Carolina statute above cited by 
which all equitable rights of action are presumed to be 
satisfied or abandoned after ten years. This presumption, 
as already said, is a presumption ef law, which, so far as it 
binds The Gold Hill Mining Company, binds also the com- 
plainants ; the feme complainant taking no benefit from her 
coverture, as would indeed have been true under this statute 
(see above) even if she had sued in her own right, without 


being involved as a co-plaintiff, or as stockholder. 


The statute of presumptions, after the action of the de- 
fendants in and ever since July, 1861, debarring the com- 
pany from possession, began to operate (after its suspension 
as above), upon the Ist day of January, 1870, so that more 
than twelve years had elapsed under that statute before the 
filing of this bill. 
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The only ground for coming into equity for these lands 
is supposed to be that they make part of a trust fund for 
stockholders and creditors of the company. In other words, 
they are lands which the company might have sued for af 

at any time since the war that the courts have been 
open in North Carolina—that is, at any time since April 2, 
1866 (The Protector, 12 Wall., 700); whilst, under the 
statutes of that State (above) it ought to have sued for them 
atsome time between January 1, 1870, and August 30, 1878 
when it expired: 

[t is submitted therefore that, inasmuch as during that pe- 


hree-fourths of its stock, were 


riod the plaintiffs, as holders of t 
in effect the company, it 1s against important principles often 
en ne by this Court of r late, that by the aid of their own 
laches the plaintiffs should succeed in transferring questions 
of fact as to property, from determination by a jury to that 
by acourt. The bill shows not only an absence of specific 
allegations of endeavor to obtain action by the company 
during its existence, and indeed an absence of any allega- 
tions to that end of any sort; but even a confession of _ 
laches. (Equity Rule, 94; Hayward vs. Andrews, 106 U. 
672; New York Co. vs. Memphis Co., 107 U.S., 205.) 

This observation is the more pertinent in the case if it be 
thought that the company is still in existence, for in that 

it is virtually party to this action within the meaning 
of Rule 94, just cited. 

If the present bill be competent, it is supposed that in fur- 
ther administering this case the Court would have power 
incidentally to displace the defendants (as “ trustees” of a 
trust fund) from their adverse possession, without trial by 


jury. Jt may be doubted whether a court of equity would 
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In conclusion, it is also submitted that if. the principal 


part of the specific prayer in this bill, which is for a 


conveyance, is to be denied, no other relief, under the general 


prayer for relief, can be devised which is consistent with such 
specific prayer and the allegations of the bill. (Hayward vs. 
Bank, 96 U. S., 611.) 
S. F. PHIL.zIps, 
For the Defendants. 
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The counsel for the appellants, in presenting this his 
reply brief to the Court, desires to reiterate,as was said 
upon the argument, that his main hope of success with 
this Court has been and is upon the merits of 

: (even though imperfectly presented by the bill) rather than 

: upon any technical points, or answers to the technical 
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+ 
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points raised by the counsel for the defendants. 
His proposition to the Court is this: Tnoat in 1853 the 
defendants in this suit, as the owners of land in North 


Carolina, now sought to be recovered by the proceedings 
in this suit, sold. or attempted tO sell, for (i consideration 
of two hundred and ninety-nine thousand five hundred 


dollars, to a corporation of which these plaintiffs represent 


three-fourths of the stock, the lands now sought to be re- 
covered; that for those lands they were fully paid the 
aforesaid sum; that the deed wh uch it 7s here soughi to 
have corrected was mantfestly imperfect upon its face; 
that for the years which elapsed up to July 10, 1861, after 


the engrossing of this deed and the receipt of the purchase 
price, not only were these defendants stockholders in the 
corporation in common with the plaintiffs, thus sus- 
taining a fiduciary capacity toward them, but they 


4.7 d 7 he 


were also (not all of ‘them at the same time, per- 


. , 1 i | ie * eee < 
haps, but some one of them at all times) directors 


and superintendents of that corporation; that in 
other words they, who had received the full payment for 
the lands they thus agreed to sell, were not merely by 
their fiduciary relations paitners (so to speak) with these 
plaintiffs, but were also in a representative and, in fact, 
controlling relation and capacity towards these plaintiffs, 
as directors and superintendents of this corporation, The 
Gold Hill Mining Company; that the trust placed in 
them, not merely in their representative and controlling 


Pew mn 


capacity, but, as it would appear, personally, was such 
that as appears by the bill (folio 11, page 4), the stock- 
holders of this company, upon the mere representation of 
the defendants, submitted to and paid an extra assessment 
amounting to the sum of twenty thousand dollars, which 
was paid over to these defendants and placed in their 
pockets upon their simple representation. 

It is upon these peculiarly intimate and fiduciary rela- 
tions between the parties that the counsel for the plaintiffs 
most strongly relies for the equitable interference of this 
Court. 

The learned counsel for the defendants, upon his argu- 
ment before the Court, did not appear to rely very strongly 
upon the refusal of the Court below to allow the amend- 
ments offered by the appellants (the plaintiffs below), and 
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contains the following language: ‘‘ While it purported to 
convey the said property by these expressed words ‘ abso- 
lutely in fee simple,’ did in fact convey the same without 
any or proper words of inheritance or of power of assign- 
ment, and while it contained a covenant of warranty of 
title, contained no covenant of a clear title, and did not 
express the condition in the said offer and agreement that 
the tenure thereunder was subject to the encumbrances 
to the extent of $125,000, as provided in said offer.” 

Concerning the second deed, the bill on page 4, folio 9, 
contains the statement that its habendum clause also con- 
tained the words following: ‘‘In trust nevertheless that 
the suid party of the second part shall stand seized and 
possessed of the premises hereby conveyed to the only 
proper use and behoof of the Gold Hill Mining Company, 
a body politic, organized and chartered by the acts of the 
Legislature of New York, and in trust to apply all the in- 
comes and profits of said premises to the use of the said 
Gold Hill Mining Company, and convey the same to 
whomsoever the said Gold Hill Mining Company may 
designate and appoint.” 

Inasmuch as this is an appeal from a decree sustaining a 
demurrer, in which the only record before the Court is the 
bill itself, no opportunity having been offered to introduce 
in evidence the original deed, it is submitted that for the 
purposes of the present discussion, the conclusion of the 
Court as to what the deed really did effect must be con- 
fined to the allegations of the bill, that the defendants 
having elected to try the issues here before the Court with- 
out pernutting the plaintiffs to introduce the evidence which 
the bill alleges they have at their command, are concluded 
by the language of the bill. 

In this connection it must be remembered that after ex- 
haustive argument below his Honor, Judge Dick, was en- 
tirely in accord with this contention. In his opinion (see 
p. 8) he says of the first deed: ‘‘ This deed was in some re- 
spects imperfect and did not convey a fee simple title for 
the want of proper words of limitation to convey a fee.” 
And of the second deed he says (also on page 8): ‘‘ This 
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bound by it except under a state of facts not existing in 
this case. 

In Headen v. Womack, 88 N. C., 468, the Court uses the 
following language a its <aatiles p. 470: ‘‘ Like the pre- 
sumption of payment arising upon a bond under the Act 
of 1826, that of the abandonment of a claim may become 
and does become, when the facts of the case are admitted, 
a conclusion of law from facts to be applied oy the Court 
and not left to the discretion of the jury. So likewise Is it 
a question of law for the = ephats circumstances, if 
true, are sufficient to repel’ the inference created by the 
lapse of time under the statute.” 

And indeed in the case above quoted the plaintiffs had 
abandoned their claim by removing the house they had 
built upon the premises and the first owner had thereafter 
sold to an innocent purchaser value. 

It was contended for the defendants that, even if the 
plaintiff Howes was setae under the North Carolina 
Statutes of Coverture as the excuse for her apparent 
laches, she was concluded by having made common cause 
with the plaintiff, who is without any pretense of dis- 
ability (page 14 of Defendants’ Brief). 

The case of Marsteller vs. McLean, 7 Cranch., 156, 
which is quoted by counsel in support of this position, ap- 
pears to have turned upon an entirely different question. 
In that case the plaintiffs were co-parcene rs. Their estate 
was joint. The right O} one to sue was the rogh ht of all, 
One having failed, it was held the others must fail. But 
in this case the estate of the plaintiffs is not joint; they 
are simply holders of stock in the same corporation. 

The counsel for the defendants admitted upon the argu- 
ment that no statute of Kestintions ran before 1861, nor 
until January 1,1870. It is respectfully submitted that 
the war not being practically ended until 1866, on the date 
of the President’s proclamation, and the plaintiff having 
gone under the disability of coverture in 1864, according 
to the provisions of the Code of North Carolina, as laid 
down in Point III. of the plaintiffs’ brief, no statute of 
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the defendants may be called to account for lands which 
they have taken from the ee in disregard of their 
representative capacity. And so far as the personal prop- 
erty is concerned which the bill alleges they took from 
the company without process of law, it is submitted that 
under the case of Allore ws. Jewell, 94 U. »., 006, the 
amounts thus alleged to be received by them might well 
be considered by the Court in answer to any allegation of 
hardship on their part to be called upon to deliver up the 
lands they had held so long, with the enjoyment of their 
mesne profits. 

The Court below was entirely with the plaintiffs upon 
what counsel has considered the strongest ground for their 
relief before this Court. Judge Dick in his opinion (page 
h), says: ‘‘ There could scarcely be a clearer case for a Court 
of Equity, if applied to i propel cuits in proper time and 
in proper manner to interfere and furnish adequate relief 
by exercising its powers of correction of written instru- 
ments and specifically enforcing contracts for the sale of 
land. The contracts were in writing within the provisions 
of the Statute of Frauds. They were certain and fair in 
all their parts. They were founded upon valuable and 
adequate considerations paid and received by the respect- 
ive parties. The officers of the corporation were put in 
possession of the premises and expended large sums of 
money in buildings; repairs and improvements. The 
vendors were capable and could easily perform the agree- 
ments of the contracts, and the errors in the deeds were 
caused by the mutual mistake of the parties. Nearly all 
the elements which constitute the equity for correc tion of 
specific performances are to be found in this transaction.” 

Why, then, did his Honor below decide against the plain- 
tiffs? Upon page 14 of his opinion is to be found the fol- 
lowing; 


‘* As such corporation was agent and representative of 
the stockholders who were entitled to rights and interests 
by and through the corporation, I am inclined to think 
that the stockholders were also barred and the coverture 
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this Court will disregard, in the exercise of its equitable 
jurisdiction, any formal or technical objection such as 
want of parties. That if he has been able to convince the 
Court that these parties deserve relief, equity will give 
them that relief, in spite of North Carolina Statutes of 
Limitation. 

~Gimten uv. Carroll, 101 U. S., 426. 
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his Honor, Mr. Justice Miller, which is a technical point, 
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and one possibly capable of explanation. It is his hope 
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that the Court will feel able to give the relief asked on the 


other and the higher ground advanced by counsel in the 
argument and now urged upon the Court. 

And in this connection it is respectfully submitted that 
one point not heretofore urged ay well be considered 
by the Court in granting the relief now asked for, and 
that is the poverty of these plaintiffs. It seems to be the 
fact that these defendants have obtained all the means of 
these plaintiffs, and that they (the plaintiffs) have been, 
ever since the first transaction, and now are, poor. ‘True. 
poverty is not a ground of relief, yet it may well explain 
apparent laches since 1870, in view of the other circum- 
stances of their case. It is not much that they now ask. 
It is merely that the Court will give them the opportunity 
to put the defendants to their answer, so that their case 
may be tried upon its merits, not upon technicalities. 
Quite possibly the Court might call upon them to more 
clearly define the allegations of their bill. So far as their 
delay is concerned in applying for the relief, apart from 
the confliction of legal opinion (supposing they had 
sufficient means after 1853 to obtain it), which must have 
necessarily been caused by the various legislation from 
time to time which North Carolina has put in operation 
since the war, the Court should remember this poverty of 
these plaintiffs. They represent three-fourths of the stock- 
holders of a corporation which has paid to these defend- 
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FREEDMAN'S SAVINGS & TRUST CO. VS. A. R. SHEPHERD. 1 


] Subpa na to Answer. 
Original. 


In the Supreme Court of the District of Columbia, the 2 day of Aug., 


A. R. SHEPHERD e¢ al., Com., ) 
against > No. 0423 ), Eq . Doe. 17. 
F.8. & T. Co dd, Def... 4 


To the Freedman’s Savings and Trust Company, J. A. J. oe 
Rob’t Purvis, Rob’t H. T. Leipold, commissioners, ete.; Jno. W. 
Alvord, George W. Stickney, def. : 


You are hereby commanded to appear in this court at its first 
special term occurring twenty days afte T service of this subpoena 
and answer the e xige ncy of the bill this d: ly filed and entitled as 
above under the pain of ettachment pe such other process of con- 
tempt as the court shall award. 

Witness D. K. Cartter, chief justice. 
2 [SEAL. | ye £. 


MEMORANDUM.—That the defendants herewith served are to enter 
their app earance in this suit in the clerk’s office on or | 
day at which this writ is returnable; otherwise the bill may be 
taken { for CO ynfessed. 
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Bien acta and ‘Trust Co. & commissioners — Geo. W. Stickney. 
Aug. 4th, 1877. ; 
| F. DOUGLASS, Marshal) 
Mattingly ye Bradley. 
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THE FREEDMAN'S SAVINGS AND TRUST CO. ET AL. VS. 


i Subpena to Answer. 


Copy. 


a/ 


In the Supreme Court of the District of Columbia, the 2 day of Aug., 
1877. 
A. R. SHEPHERD ef a/.,, ¢ om., } 
against ' No. 5728, Eq. Doc. 17. 
FR & T Co. 4 ok Det | 


The President of the United States to John W. Alvord, defendant: 
You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpoena 
and answer the exigency of the bill this day filed and entitled as 
above under pain of attachment and such other process of contempt 
as the court shall award. 
Witness, D. K. Carter, chief jus. 
[SKAL. | R. J. MEIGS, Clerk. 


4 
y. d. MEIGS, Ass’t Clerk. 


- 


5 MemoranpuM.—That the defendant herewith served is 

to enter his appearance in this suit in the clerk’s office on 
or before the day at which this writ is returnable; otherwise the bill 
may be taken for confessed. 


Rest) Qtntng UV) de i, 


The defendant is hereby restrained as prayed in the within-men- 
tioned bill until further order, to be made, if at all, after a hearing, 
which is fixed for the 4 day of Sept., 1877, of which take notice. 

By the court: 

A. WYLIE, Justice. 
R. J. MEIGS, CVE, . 
By R. J. MEIGS, Jr., Ass’t CV. 


6 Filed Aug. 2,’77. KR. J. Meigs, Clerk. 
[n the Supreme Court of the District of Columbia. In Equity. 


ALEXANDER R. SHEPHERD, GEORGE TAYLOR, ) 
SAMUEL Cross, and Peter F. Bacon | 
vs. 
JoHN A. J. CRESWELL, RoBertT Purvis, and \ No. 5723, Docket 17. 
Robert H. T. Leipold, Commissioners of the | 
reedmen’s Savings and Trust Comp’y; 
John W. Alvord, and George W. Stickney. 


To the supreme court of the District of Columbia, holding an equity 
court for said District: 

The plaintiffs complain as follows: 

1. They and defendants are residents of the District of Columbia. 
2. The plaintiff Shepherd sues in his own right, and plaintiffs Tay- 


SHEPHERD VS. J. W. THOMPSON. 3 


t. SHEPHERD ET AL. & A. R. 


lor. Cross, and Bacon sue as trustees undera certain deed 
7 of trust from said Shepherd, bearing date » Nov. 15th, 1876, re- 


corded in Liber No. 839, folio 226, of the land records of the 
District of Columbia, by which ‘the said Shepherd conveyed, among 
other pieces or parcels of real estate, the piece or parcel hereinafter 
described, upon certain trusts, as will fully appear upon reference to 
said deed, which is praved to be read and considered as part hereof, 
and to a subsequent instrument dated, and recorded among said land 
recordsin Liber 839, folio —, which is prayed to be read and consid- 
ered as part Ol this bill. 

The ~ ndants Creswell, Purvis, and Leipoid are sued as com- 
missioners of “ The Freedman’s Savings and Trust Company,” ap- 
pointed and acting underand by virtue of an actof Congress approved 
June 20th, 1874, entitiled “An act amending the charter of the 
‘Freedman’s Savings and Trust Company,’ and for other purposes ; ” 

and defendants Alvord and Stickney are sued as trustees 
S under a certain deed of trust more fully set out in a subse- 
quent paragraph of this bill. 

4. On the 16th day of June, 1878, the Freedman’s Savings and 
Trust Company, by deed of that date, conveved unto one Andrew C. 
Bradley that certain piece or parcel of land situate in the city of 
Washington, ee of Columbia, known and described as part of 
lot 4, in square No. 377, as will fully appear upon reference to said 
deed, duly recorded among the land records of said District in 
Liber —, folio —, reference to which is made and prayed to be read 
and considered as part hereof ; and at the same time, by adeed of trust 
bearing date June 9th, 1873, the said Bradley conveyed the same 
Jab ahs Sy to defendan ts Alvord and Stickney in trust to secure the 
deferred 
sented * five reais notes bearing even date with said deed of 
trust, payable, respectively, in one, two, three, four, ie five years 


ayments of tha purchase-money for said a yperty, repre- 


after date, with interest at 8 per centum per annum, payable 
9g semi-annually, for the respective sums of $2,400, $2,600, 

$2,900, $3,150, and $5,900, as will appear upon reference to 
said deed of trust, duly re iaean dd among said land recordsin Liber —, 
folio —, which is praved to be read and considered A yg of aS 
bill; and subsequi tly, by ap dated August 27th, 1874, the said 
Bradley conveyed s: ‘id real estate to plaintiff Shepherd ne as- 
sumed the payment of the atte promissory notes; said deed is fully 
recorded in Liber —, folio —, and Is prayed to be read and econsid- 
ered as part of this bill. 


That at the time when the deed to said Bradley was delivered 

a cash payment of $1,500 was made to “ The Free dman's Savings 

and ‘Trust Company,” and the said promissory notes for the deferred 

payments and the said deed of trust to secure the vayeuesi of the 

same were delivered to it, and since then the first part of said notes, 

for the sum of $2,400, and three installments of interest which have 
become due, have been duly paid. 

Before the maturity of the second of said notes for $2,650, and 

of the fourth installment of said interest, one Louisa MeGhaw 

10 and one Edward Clark, her trustee, filed their bill against 
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this plaintiff, Shepherd, and these defendants, Creswell, Pur- 
vis, and Leipold, commissioners of the Freedman’s Savings and 
Trust Company, and others in this court, the cause being known as 
No. 4260, equity docket 14,in which they set up certain equities 
affecting the title of “ The Freedman’s Savings and Trust Company ” 
in and to the said real estate conveyed by it to said Bradley and by 
him to the plaintiff, Shepherd, and seek the rescission and cancella- 
tion of the deed of conveyance of said real estate to said Freedman’s 
Savings and Trust Company, and of the said deeds mentioned in 
the 4th paragraph of this bill, and of ume said promissory notes 
therein mentioned, and accounting by said Shepherd of the rents 
of said real estate by him received, and an injunction restraining 
him from conveving or encumbering said real estate; and said 
cause has been gees heard and considered by this court in general 

term and a decree rendered dismissing said bill, from which 
1] de cree an shearing has been taken tothe Supreme Court of the 

United States, as will appear by the records and proceedings 
in said cause, which are prayed to be read and considered as part 
of this bill. 

hey charge that the said Freedman’s Savings and Trust Com- 
y, under the provisions of the act of Congress approved June 20, 
1874, referred to in the 3d paragraph of this bill, and since the date 
of the deed from it to said Bradley, has been placed in the hands 
of said Creswell, Purvis and Lei: pole 1 as commissioners, who have 
proceeded to close up its entire b usiness and have thus far been able 
to pay to its creditors only a dividend of twenty per cent., and that 
me oo is entirely insolvent. 

They charge that the said Creswell, Purvis, and Leipold, com- 

missioners, although parties defendant to the said bill in cause No. 

4260, equity, referred to in the 6th paragraph of this bill, 
12 and although the said cause is still pending, have caused the 

said real estate to be advertised for sale by said Alvord and 
Stickney under the said deed of trust, the sale to take place Friday, 
A ugust 3, 1877, at 6 o'clock p. m., as will appear by a copy of the 
advertisement hereto annexed, marked Exhibit 8. No. 1, which is 
we to be taken and considered as a part of this bill. 

They charge that the said equity cause 4260 is lis pendens and 

a load upon the title purchased by the plaintiff Shepherd and held 
by said trustees, Alvord and Stickney; and that inasmuch as said 
corporation is insolvent, it would be unsafe for said Shepherd to pay 
to it anything further on account of said purchase-tnoney until the 
final disposition of said cause, and it will be impossible for the said 
trustees to obtain a purchaser or bidder at such proposed sale except 
the said commissioners. 


10. They charge that the cash payment required of the pur- 
13 chaser by the terms of sale advertised would be very preju- 
dicial to their interests, and is unwarranted by the deed of 

trust. 


Inasmuch, therefore, as they have no resource for relief save to 
our hon. court, they pray as follows: 
1. That the defendants, their agenis and servants, may be re- 
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JOHN A. J. CReswett, Rop’rt Purvis, and Rop’r | 


A. R. SHEPHERD ET AL. & A. R. SHEPHERD VS. J.W. THOMPSON. o 


strained by order and injunction of this court from selling under 
said advertisement the said real estate, and from further advertis- 
ing the same for sale under said deed of trust until the final deter- 
mination of said cause in the Supreme Court of the United States. 

2. That the plaintiffs may have such other and further relief in 
the premises as the nature of the case may require. 

‘To which end they pray for process against John A. J. Creswell, 
Robert Puiesk and Robert H. T. Leipold, commissioners of the 
Freedman sSavil los and Trast C Oln pally, Johi n W. Alvord, and George 

W. Stickne y. 
14 The cle fendants to this bill of complaint are John A. J. 
Creswell, Robert Purvis. and Robert H. T. Leipold, commis- 
sioners of the Freedman’s Savings and Trust Company, John W. 
Alvord, George W. Stickney. 
ALEX. R. SHEPHERD. 
WM. F. MATTINGLY, 
A. C. BRADLEY, 
Sol’rs for Pl'ffs. 


I do solemnly swear that I] have read the bill by me subscribed 
and know + ontents thereof, and that the facts therein stated upon 
my own epee ig pe are true, and those stated upon information and 
belief [ believe ice be true. 


ALEX. R. SHEPHERD. 


Subseribed and sworn to before me this second day of August, 
1877. 
D. R. BELL, 
—— Public. 


— 


Kndorsed :| y7 ae. Cq. doc. ys Shepherd ef al. v. E. ». WX 4 ¥ 


Bill. Original filed Aug. 5, ’77. For service on def't. 


143 On filing this bill it is ordered, this 2d day of August, 1877, 

that the application for injunction be heard on Tuesday, the 
ith day of September next, before the court in special term, or as 
soon thereafter as the same can be heard by the court, and in the 
meantime that the defendant be restrained as prayed. 


' Filed Oct. 25,1877. R. J. Meigs. 


me cy P a) ) . ‘ . * * ° 
15 [In the Supreme Court of the District of Columbia. 


> 


ALEXANDER R. SHEPHERD, GEORGE TAYLOR, ) 
SAMUEL Cross, and PETER F. Bacon | 

Us. | 

| 
3 oe Leipold, Commissioners of the Freed- | 
man’s Savings and Trust Company, et al. 


The answer of John A. J. Creswell, Robert Purvis, and Rob’t H. 
T. Leipold to the bill of complaint of the above-named complainants 
respectfully shows as follows, to wit: 
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First. They admit that all of the parties are residents of the Dis- 
trict of Columbia. 

Second. They have no personal knowledge of the allega- 
16 tions contained in the second paragraph of the said bill, but 
they have no reason to doubt the truth thereof. 

Third. They admit the allegations contained in the third para- 
graph of the said bill. 

Fourth. They admit the allegations contained in the fourth para- 
graph of the said bill. | 

Fifth. They admit the allegations contained in the fifth paragraph 
of said bill. 

Sixth. They admit the allegations contained in the sixth para- 
graph of said bill. 

Seventh. They admit the allegations contained in the seventh 
paragraph of the said bill; and, further answering the allegations in 
the seventh paragraph of said bill, they say they are informed and 
believe, and therefore charge, that the suid Alexander R. Shepherd 
is also insolvent as well as the Freedman’s Savings and Trust Com- 

pany. 
17 Eighth. They admit the allegations contained in the eighth 
paragraph of the said bill. 

Ninth. In answer to the allegations contained in the ninth para- 
graph of the said bill they say that they are advised and believe that 
it is immaterial whether a clould be upon the title or not so far as 
the matters and things set forth and charged in the said bill are 
concerned, and as to whether or not it will be impossible to obtain 
a purchaser for the said property they say that they are unable to 
state whether or not a purchaser could be found other than the cou- 
missioners of the Freedman’s Savings and Trust Company. 

Tenth. In answer to the allegations contained in the tenth para- 

graph of the said bill they deny that the terms of sale men- 
18 tioned in the said advertisement are unwarranted by the deed 
of trust. They are informed and believe that the terms of 
sale mentioned in the said advertisement are those prescribed in the 
said deed of trust; and, having fully answered, they pray to be hence 
dismissed with their reasonable costs and charges. 
JOHN A. J. CRESWELL, 
ROB’T PURVIS, 
ROB’T H. T. LETPOLD, 
Com’rs of the F. S. & T. Co. 
ENOCH TOTTEN & 
R. H. T. LETPOLD, 
For Com’rs F. 8. & T. Co. 


District oF CoLumBiA, County of Washington: 


Sirs: I, Robert H. T. Leipold, being first duly sworn, do depose 
and say that I have read the foregoing answer by me subscribed and 
know the contents thereof; that the facts therein stated upon 

19 personal knowledge I know to be true, and that the facts 
therein stated upon information and belief I believe to be true. 


ROBERT H. T. LEIPOLD. 


; 5 AP Sa fb Eb eS _ 


Ghee 


A. R. SHEPHERD ET ATI.. & A. R. SHEPHERD VS. J. W. THOMPSON. ri 


Subscribed and sworn to before me this 19th day of Oct., A. D. 
1877. 
[Seal D. Rittenhouse, Notary Public, District of Columbia. ] 
' D. RITTENHOUSE, 
Not’y Public. 


20 Filed Oct. 25th, 1887. 


Sup. Court of the District of Columbia 

A. R. SHEPHERD et al. 

US. a 

Joun A.J. CRESWELL et al.,Com’r- of the F.S. & T. Co. ( ~* 
et al. } 


On motion of the solicitor of the com’r- of the F. S. & T. Co., de- 
fendant- in the above cause, it 1s this 25th day of Oct., 1877, ordered 
that ihe suid defendants have, and they are hereby granted, leave to 
file a eross-bill in this cause. 

By the court: 


MacARTHUR 


ae 


2] Cross- Bill. Filed Oct. 25th, 1887. R&R. J. Meigs. 
In the Supreme Court of the District of Columbia. 
ALEX. R. SHEPHERD et al. 
US. 
JOHN A. J. CRESWELL ef al., Commissioners of the { 
l'reedman’s Saving and Trust Company ef al. 


Eq. No. 5723. 


John A. J. Creswell, Rob’t Purvis, and Rob’t H. T. Leipold, com- 
missioners of the Freedman’s Saving and Trust Company, by this 
their eross-bill filed by leave of the court first had and obtains d, re- 
spectfully show as follows: 

Kirst. They are commissioners of the Freedman’s Saving and 
Trust Company duly appointed and qualified under and in 
pursuance of the provisions of an act of Congress approved 

June 20, 1874, for that purpose; -and that ever since the 11 
day of July, 1874, they have been in custody and charge of the 
assets of the said corporation and have been endeavoring to collect 
all the debts due to the said corporation and to pay as much money 

s they could secure to the creditors of said corporation; that they 
are still engaged in that occupation. 

Second. That on or about the 16th day of June, 1873, the Freed- 
man’s Savings and Trust Company, duly organized by virtue of an 
act of Congress and being the owner and holder of the premises 
mentioned in the bill of complaint, to wit, the piece or parcel of 
land described as part of lot 4,in square No. 377, and mentioned 

in the fourth paragraph of the original bill in this cause, 

23 duly sold and conveyed the said property to one Andrew C. 

Bradley for a valuable consideration ; that to secure the de- 


ho 
bo 
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ferred payments due or to become due for the said property the said 
Bradley and wife, about the same time, executed and de livered to 
George W. Stickney and John W. Alvord, defendants hereto, a deed 
of trust; that the amount of said deferred payments was about the 
sum of $17,000.00, which was payable in sums of $2,400.00, $2,500.00, 


$2,900.00, $3,150.00, and $5,900.00, as will appear on reference to 
the said deed of trust; they are informed and believe and _ there- 
fore charge that the sale, although nominally made to Andrew C. 
Bradley, was, in fact, made to the complain: ip? agp inder R. Shep- 

herd, and for his sole and separate benefit, the said Bradley 
24 acting merely for and on behalf of the seid Shepherd ; after- 

wards and on or about the 11 day of September, 1874, by a 
— , dated August 27, 1874, the said Bradley and wife, by a con- 
veyance good and sufficient in the law, conveyed the said property 
to the said Alexander R. | Slit. and that by a bargain between 
the said Shepherd and the said Andrew C. Bradley said Shepherd 
assu wea the payme nt of all of the said deferred payments. 

Third. Soon after the “inc Spemge to the said Andrew C. Bradley 
a lease was consummated between the United States of America, act- 
ing through John A. J. Creswell, Postmaster General of the United 
States, and the said Bradley, by which the said premises were leased 
to the Post Office Departme nt for aterm of three years, at a rent i 
of $4,200.00 per year, which lease was renew: able for two years at the 

same price. About the time of the consummation of the said 
25 lease said property was turned over to the possession of the 

United States, and has been from that date up to the present 
time occupied by the United States for the use of the Post Office De- 
pariment. 

Fourth. The rents stipulated for in and by the said lease from the 
said Andrew C. Bradley were regularly paid up to and to include 
the 30th day of June, 1875, since which time the Government of the 
United States has refused to pay the rent stipulated in and by said 
lease. No rents have been paid, as your complainants are informed 
and believe, by the Government of the United States on account of 
the said lease since the 30th day of June, 1875, and the whole amount 
of the rental of said property. is now due upon said lease. 

Fifth. On or about the fifth day of Deceinber, 1876, the said 
26 Andrew C. Bradley exhibited his petition in the United States 
Court of Claims, whereby heclaimed to recover from the United 
States, on account of the rental value of the said property, the sum 
of $4,200.00 for the benefit of the assignees of the said Alexander R. 
Shepherd, to wit, George Taylor, Henry A. Willard, and Samuel 
Cross. The said suit is still pending and undecided in the United 
States Court, of Claims. They further aver, upon information and 
belief, that by virtue of power contained in the deed of assignment 
by said Shepherd Peter F. Bacon has been substituted as assignee or 
trustee in place of Henry A. Willard. 

Sixth. These commissioners are informed and believe and there- 

fore charge that the said Alexander R. Shepherd is insclvent, and 
that by virtue of the deed referred to in the second paragraph 
27 ‘of the original biliin this cause he made an assignment for 


a 


THOMPSON. 


W r 


J. 


1st 


as 


SHEPHERD VS. 


ire tr 


a. 
’ Fs 
a. 


te) 


& A. R 


AL. 
Shepherd ; tl 
e that said | 
“ommissioner 


> 


D ET 


7 


R 
"Cc ehat 


» | 
” 


. 


ertalhD 
that the said corpo! 


under R. 
ePrelol 


PHE 


. 
. 


SHE 

lex: 

the 
eventh. These « 


enent 


R. 


— 


eve and 


A. 
ud A 


a 


I 
the s: 
ai 


1; 


) 
i 
ee ‘a 
oune ane 
ed 4 oe, 
ad oo 
’ a 
am axon qunt 
NS ee 
mes 
a ~” 
pa —_— 
am. — wee 
~ an : 
—_ —) pas 
‘ oe 
\ j ow ann 
ate aa qunt 
+ () As 
. aa } 
rg > aw 
~~ 
= er aed 
4 my 
ener wee 
« —” 
had —_ tena 
, ae - 
re a 
oo, 
» oe 
— ~~~ - 
~~ 
pat i poet 
oud — woes 
i “> 
- 
- ‘ 
wes 
mm . 
Pd Led 
= ad nw 
= oC one 
wns co 
> outed 
- 
a ) . 
f 
we Fa 
- nt - 
is “e sent 
=~ sees 
Now = 
+ -—_ eo 
— ow ne s 
~~ 
aunt aw 
see on 
sae sane = 
one awa «CU 
one 
f eee ; 
— 
ware - 
tee vn 
> - 
~ pt 
Pa 
Sweet nat 
“ coe 
— 
et 
e wre’ 
oo f nod 
° ‘ “ 
a nee dl 
oe emma 
oe ow 
a, 
, 
f) _ 
oo 


' 
' 
i 


4 


ing tothe] 
ition 1 


6 
« 


} 


ind bv virtue of t 


ow 


SSets a} 


. 
| mead 
poet “ 
a ad 
Theat od 
oma 
cere 
— 
oe 
es 
poe 
~~ 
noe 
rot f 2 
wud an 


. 


+r 


id,a 


a 
< 


d 


‘eallZe 
Ss peen p 


| 
bla 


FKOU_.UY., 


“t 


| 


» wath» 


ed 
« 


- 
+ 
- 
ae 
— one 
a" ad 
ae 
os 
~ 
we me 
— owe 
oe _ 
wos . 
. 
~~ — 
nom 
~~ 
woe - 
er ~~ 
> * 
. ore 
vee : 
eo 
wBanaet 


° eee! 
a" 
“ 
~ 
<a? 
— 
a" 
— 
a) = 
we ~ 
o 
pros 
_~ e 
— — 
—s a matt 
ond vo) 
owe a 
— 
wh, 
—— ~ 
poe ~~ 
—_ oe 
- 
——- 
—_—— 
~~ > 
guned 
> 
_ — 
’ ae 
bee a 
cad Aon 
~~ 
. ~— 
— ome 
poe 
poten 
~ 
n > 
— ae 
— = 
~ 
oe 
ona 
> 
mad 
_) 
ew f 
f gus 
te! 
— o 
anal ~~ 
ued 
Mane 
. 
many a 
a 
“7 im 


1rom 


ee 


ert 


inder R. Si) 
@ 


‘ 
4 


pavment 


lex 


A 


1 is cross-bD 


, 


a 


inner ast 


Dn: 
re 


ie Court of Claims for 


1 
? 
s 


LO t 
United 


iV 
a 


appl 


‘ 


’ 


cted to 


hou 


1@ a 


States to recover t 
the said premises. 


suit against the 
and occupation of 


- 
¢ 


UJ THE FREEDMAN’S SAVINGS AND TRUST CO. ET AL. VS. 


4. For such other and general relief as may be agreeable to equity 
° and good conscience and as the nature of their case may require. 
JOHN A. J. CRESWELL, 
ROB’T PURVIS, 
BR. 2h. 2 aL, 

Comm. FS. & T. Co. 


vert 


ENOCH TOTTEN anp 
R. H. T. LETPOLD, 


Sol’r- for Com’r- F. 8S. & T. Co 


DisTRICT OF COLUMBIA, | 
‘ 7 . ro). 
County of Washington, { 


[, Robert H. T. Leipold, being first duly sworn, do depose and on my 
oath say that I have read the forezoing cross-bill by me subscribed 
and know the contents thereof; that the facts therein stated upon 
personal knowledge I know to be true, and that the facts therein 
stated upon information and belief I believe to be true. 


ROB’T H. T. LETPOLD. 


Subscribed and-sworn to before me this nineteenth day of Octo- 
ber, A. D. 1877. 
[ SEAL. | D. RITTENHOUSE, 
Notary Public. 


Z Injunction Restraining Collection of Rents. Filed Mar. 18, 1878. 
R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


A. R. SHEPHERD et ald. 
v. » Equity No. 5723. 
I. S. & T. Co. eé al. 


This cause having come on to be heard on the motion of the com- 
mission-s of the Freedman’s Savings and Trust Company for a re- 
ceiver and an injunction as prayed in the cross-bill, it is, upon mo- 
tion of Enoch Totten, solicitor for the said commissioners of the 
Freedman’s Savings and Trust Company, this 18th day of March, 

1878, ordered that the complainants in this cause be, and 
33 they hereby are, enjoined and restrained, and each of them, 

his agents, attorneys, and representatives are restrained, from 
coilecting or recelving any moneys or other thing of value from the 
United States on account of the lease made between the United 
States and A. C. Bradley, and bearing date on the 6th day of June, 
in the year one thousand eight hundred and seventy-three, for the 
premises involved in this cause; and they are so restrained until 
the further order of this court. 

March 18th, 1878. 

By the court: 

MacARTHUR, Justice. 
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54 Injunction Restraining Collection of Rents. Filed April 20, 1878. 
R. J. Meigs, Clerk. 
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Please take notice that | 


have this day filed a petition in thi 
ibove-entitled cause in behalf of the commissioners of the Freed- 
man’s Savings and Trust Oa yn 9B the court to proceed 
against the comple Lin: int A R. N Shep he rd, as fora contempt in re- 
celving and appropriating the rental of the property on I street, in 
H ity nocnr | rea: NAPARDAONINcEc 
Lhe Cl of Washi hoton, mel ntioned and deseribed 1n the pro eeadings 
in this cause. 


[ shall call up this motion on Saturday, the Ist d: 


March, 1879, at the opening of court on that day 
thereafter as counsel can be heard. 
Feb. 21, 1879. 


ENOCH TOTTEN, 
Sol’r for Def’ ts. 


To A. C. Bradley, Esquire, soi. for compl’ts. 
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o8 Petition of Com’rs of F. 8. & T. Co. Asking that Complainant 

Shepherd be Compelled to Pay into Court Certain Rents by 

Him Collected in Violation of Order March 18,’78. Filed Feb. 21, 
1879. R&R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


A. R. SHEPHERD ef al.) 
| + y me Cr 6 
v. » Eq. No. 5728. 
F.S. & T. Co. et al. j 


The petition of John A. J. Creswell, Robert Purvis, and Robert H 
T. Leipold, commissioners of the Freedman’s Savings and Trust Com 
pany, respectfully shows to the court as follows, to wit: 


ge 47 a eal Sy Naas ; — ' . . . inn a ore f > leas é : lara? 
Since the order in this cause restralning the com piainants herein 


from collecting the rents of the property involved in this case was 
passe [e to wit,on the 18th day of March, 1878, the said 
39 property has been occupied by the United States, in pursu- 
ance of the lease mentioned in these proceedings, and these 
petitioners are informed and believe that, notwithstanding the said 
order restraining the complainants as aforesaid, the said complain- 
ant, Alexander R. Shepherd, has ever since the 6th day of June, 1878, 
applied to the Post Office Department and has actually received and 
appropriated to his own use all the rents accruing on account of the 
use and occupation of the said property from the United States, and 
that he has so collected the rents since the said 6th day of June up to 
the 3ist day of Jan., 1879. They are furtheri nformed and _ believe 
and charge that he has so collected rents from the United States from 
the 6th to the 30th of June, 1878, at the rate of $1,800.00 per annum 
for the said property, and from the Ist day of July, 1878, to 
40 the 3lst day of January, 1879, he has so collected the rents 
at the rate of $1,500.00 per annum. 

Your petitioners are advised and believe that the said Alexander 
R. Shepherd was prohibited and strictly enjoined by virtue of the 
said order of March 18, 1878, from collecting any of the rents accru- 
ing for the use and occupation of the said property, and that he has 
been guilty of violation of the said injunctional order; and your 
petitioners are informed and believe and therefore charge that the 
said injunction or restraining order was made in open court in the 
presence of the counsel for the complainants, Mr. A. C. Bradley, and 
by and with his consent, given in open court, and that the said 
complainant, Alexander R. Shepherd, had otherwise due notice of 
the making of the said restraining order. 

Your petitioners, as in duty bound, therefore pray that the 

4] proper proceedings may be had against the said complainant, 

and that he may be compelled to pay into court the amount 

of money so by him collected, and that he may be otherwise pro- 
ceeded with according to the law. 

Your petitioners also pray that they may have such other and 
further relief in the premises as may be necessary and proper for 
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the protection of the interests of the creditors of the Freedman’s Sav- 
ings and Trust Company by them represented. 
JNO. A. J. CRESWELL, 
ROB'T PURVIS, 
ROB’T H. T. LEIPOLI 
Commissioners I. S. & r CoO. 


DisTRICT OF COLUMBIA, 
County of Washington, § © 


Rob’t H. T. Leipold, being first- duly sworn, doth depose and on 
his oath sav that he is one of the commissioners of the Freedman’s 


' . ry } ' ae ; 

Saving- and = st Company, and that he has read the fore- 

42 golug petition by the said commissioners La Hash that Lie 
} 


s a,” : lthe f » Sterte 
knows the contents thereof, and the faets there stated posi- 
the relh} upon infor- 


> } } } , ry : } 

tively he knows to be true and the facts state 
. ’ ° . } Bs , : 

mation and belief he believes to be true. 


ROBERT H. T. LEIPOLD. 


Subscribed aud sworn to before me this LSth day of lel LOG. 
R. J. MEIGS, Clerk 
By M. A. CLANCY, 
Ass't Clerk. 
43 Order Denying Prayers of Petition Filed Feb. Zi, 1879, etc. 


Filed March o, 187Y. R. J. Me igs, Clerk. 

In the Supreme Court of the District of Colu 
ALEXANDER R. SHEPHERD ef al.) 
ee oF F.S8. & T. Co. et al. } 


This cause coming on to be heard upon the petition of the com- 
missioners of the Freedman’s Savings and ‘Trust Company praying 
th: at complain: ant Shep herd be ordered LO A into: ecourt certain 
moneys by hin NM) eolleet ted, WC., filed mn thi IS Cause February 21, 1879, 
and the same having been argued and consi dered, and 1f appearing 
to the satisfaction of the court that there has been no violation of 
the terms of said nek, aseemaaes order by said Shepherd, it is by the 
court, this 8th day of March, 1879, ordered that the prayers 
44 of said petition be, and the same here by are, denied, but with- 
out pre} judice to said peti itioners rene wing their app lication In 
respect of any rent of said property hereafter coming due. 
By the court: 


MacARTHUR, Justice. 
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45 Petition of Com’rs F. S. & T. Co. for Recerver, etc. Filed March 
12,1879. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


; 


A. R. SHEPHERD ¢ al. 


The petition of John A. Creswell, Robert Purvis, and Robert H. 
T. Leipold, commissioners of the Freedman’s Savings and Trust 
Company, respectfully shows to the court as tollows: 

They are advised by counsel and believe that they are entitled 
to an order appointing a receiver in the above-entitled cause for the 
purpose of preserving the rents, issues, and profits of the property 
described therein, and beg leave to refer to the original bill, the 
answer thereto, and the cross-bill, and their petition filed in this 
cause on the 21st day of Feb., 1879. 


46 1. They therefore pray that a receiver may be appointed to 

take charge of the said property and to collect the rents 
therefrom from the United States as long as the United States may 
continue to occupy the premises, and that the proper orders to that 
end may be made. 


That an injunction may be issued restraining the said Shepherd 
and her complainants and defendants mentioned in the said 
and the other complainants and defendants mentioned in the sai 
cause from applying to or receiving from the United States any 
money or other valuable thing in consideration of the use and occu- 
pation of the said premises. 


3.°That said receiver may be authorized to take charge of the 
said property and collect the rents, issues, and profits thereof in th 
event of the United States abandoning possession thereof. 


4. That vour netitioners may have such other relief in the 
47 premises as may be equitable and just. 
JOHN A. J. CRESWELL, 
ROBERT PURVIS, 
5 aes aed LEIPOLD. 


Commissioners F. S. & ' 


Subscribed and sworn to before me this 11 day of March, A. D. 
1879, by R. H. T. Leipold. 
[ SEAL. ] D. RITTEN JHOUSE, 
Notary Public. 


a She 


A. R. SHEPHERD ET AL. & A. Rk. SHEPHERD VS. J. W. THOMPSON. 15 


48 Notice of Motion for Appointment of Receiver. Filed March 12 
G70. i J. Meigs, Clerk. 


In the Supreme Court of * the District of Columbia. 
A. R. SHEPHERD eé al. } 

a. > Equity No. 5728. 
K’. S. & T. Co. et al. ( 


To A. C. Bradley, Esquire, sol. for compl’t Shepherd : 


, 


You will please take notice that on Saturday, the 15th day of 


Mareh., ] Tove ) al the open! Ing of court on that day Or aS soot there- 


after as counsel can be he aed I shall move the eourt for an order 


ap point in o a rece iver to take charge of the p reinises deseribed in 


the proceedings in the above- -entitled cause and to collect the rents, 
issues, and profits thereof, as prayed for by the commissioners 
49 of the reedman’s Saving and Trust Company in their peti- 


tion this day filed. 
Washington, D. C., March 12, 187! | 
ENOCH TOTTEN., 


Sol. jor Commissioners of the f: aS a Bie BY 


Service of above notice acknowledged this 12th day of March, A. 


D. 1879 


te : * . — 7 . : P > "e7 ; ¥ Cy 
} #, } . a eacnel a : . — 4 nant , ; suf j ; 2, 
OU Motion for Injunction and Appointment of Receiver. Liled May 2, 


] 875 J R. PY Me igs, ( Le rk. 


. Oo ‘ « ~~ * ° 4 ‘ . 
) LO =~ Ta" : LIIPt Mt . ry > | 7 ‘ 7TEbaaneasns 
In the Oupreme Court Ui ine District Ol WOlULITVDId 


— 
dewnperes 
~ 


SHEPHERD ef al. ) 


And now come the commissioners of the Freedmans’ Savings’ and 
Trust Company, by their attorney, and move the court for an order 
enjoining and restraining each and every one of the parties to this 
cause, and particularly the complait ant, Alexander * R. Shepherd, 
from applying for and receiving any moneys now due or hereafter 
to become due for the use and occupation of the premises mentioned 


and described in the proceedings in this cause, whether such 
51 moneys have accrued on account of the said lease or other- 


wise, and for the appointment of a receiver to take charge of 
the said property and to collect the rents, issues, and profits thereof. 
ENOCH TOTTEN, 
For Commissioners of F. 8. & T' Co. 


THE FREEDMAN’S SAVINGS AND TRUST CO. ET AL. VS. 


5Y Order Appointing Receiver to Collect Rents, &c., and Restraining 
Parties Compl’t and Defendant from Collecting the Same, Ete. 
Filed May 10,1879. RR. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


~ 


> 


ALEXANDER R. SHEPHERD ef al. 
vs. » Eq. No. 5723. 
F.S. & T. Co., Jno. A. J. CRESWELL, et al. } 


This cause having come on to be heard on the application of the 
commissioners of the Freedman’s Savings and Trust Company for 
an injunction and for the appointing of a receiver to take charge 
of the property and to collect the rents and profits due and to be- 
come due from the United States for the use and occupation of the 

premises mentioned in the proceedings in this cause, it is, 
53 on motion of Enoch Totten, solicitor for the Freedman’s Sav- 

ingsand Trust Company and the commissioners thereof, and 
by consent of counsel for the other parties in the said cause, this 
10th day of May, 1879, ordered, adjudged, and decreed that Andrew 
C. Bradley be, and he hereby is, appointed receiver in this cause, 
and he is hereby directed to take charge of said property and to 
apply to the Post Office Department of the United States for and 
collect and receive the rents now due and hereafter to become due, 
whether included in judgments of the Court of Claims or special ap- 
propriations by Congress or in drafts issued by the Treasury De- 
partment of the United States and whether in the hands of any of 
the parties to this cause or not, for the use and occupation of the 

premises mentioned and described in the said proceedings 
o4 which are commonly known as “house No. 915 ” on ESt., be- 

tween Ninth and Tenth streets northwest,in the city of Wash- 
ington, excepting, however, the rents accrued and to accrue from the 
6th day of June, 1878, to the Ist day of July, 1879, which have been 
or are to be collected and received by the said Alexander R. Shep- 
herd or his assigns. 

[t is further ordered that the said receiver shall, before entering 
upon the discharge of his duties, file with the clerk of this court a 
bond in the usual form in the penal sum of ten thousand (10,000) 
dollars, conditioned for the faithful performance of his duty as such 
receiver in this cause and to perform such orders as may be passed 
in this cause, said bond to be with surety to be approved by the 
court or one of the judges thereof. 

It is further ordered that each and all of the parties to this 
DO cause be, and each of them, their respective agents and attor- 
neys,are hereby, enjoined aud restrained from applying for or 
receiving any moneys due or to become due on account of the use 
and occupation of the said premises, save and except the rents for 
the said period from the 6th day of June, 1877, to the Ist day of 
July, 1879. 
It is further ordered, adjudged, and decreed that the said receiver 
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shall, from time to time, report his doings to this court for further 
order and direction in the premises. 

By the court: 
MacARTHUR. 
We consent to the above decree. 
WM. F. MATTINGLY, 
Sol’r for A. R. Shepherd d. 
ENOCH TOTTEN, 


Sol’r for FS. and T. Co. & its Commissioners 
56 Order Mal Un ] Nathaniel Wilson art 1 De fendant. k 1led May 
> 7 ; ‘?) ys 
24. 1879. R. mf Me iGo, c Lerk. 
n the Supreme Court of the District of Columbia 
4 T> , _ — . 7 ‘ 
A. KK. SHEPHERD ef al. 
vs. s iq. No. 57238. 
CRESWELL et al. j 


ri: ; ° , a eee ~ : ee ‘ 
[his cause COMINng Sf on tol be heard on the petition Ol Andrew U. 


Bradley, and having been considered by the court, it is i 
this 24th day of May,-1879, ordered that Nathaniel Wils e, and 
he is hereby, made party defendant in the above entitle da cause. 


_ A >rT* ’T> y a 
M Ac A R i Ht R. J USLICE 
sY| lhe Answe ; of Nathaniel Wilson, — (f / »n rly LO th 13 Surat by 
Ord: , ot the (Clrourt Passe | He rean fi the 24 lth dD Ly of Mi Lt, 
L879. Filed June 25,1879. &. > Mein CU lerk. 
? ‘ cr ‘e . a ct } } 
In the Supreme Court of the District of Columbia. 
SHEPHERD et al. ) 
vs. » Equity No. 5723 
‘ ¥ ’ bs 
CRESWELL ef al. j 
ry’ 7 | , ° x 2 c : 5 } . . fe 
io the onorable the justice ol the supre me court of the District of 
’ } | : . - ] ¢ . : ’ 
Columbia holding a special term in equity 


*% y os - > - *% } . , ‘ ae ; P , > > : Sd . ‘ " — 
In answer to the petitic Ol} of Andrew U. Bradley, receiver 100 said 


} 
Cause, l Say as f¢ lows: 


1. Ladmit that said Andrew C. Bradley was, on the 10th day of 
May, 1879, appointed receiver 1n the above-el titled cause for 

o8 the purpose of collecting certain rents, issues, and profits on 
account of the premises mentioned in the proceedings in said 


cause. The application for the appointment of a receiver was made 
and said decree was entered without any notice having been given 
to me and without my consent. 

2. I admit that, as attorney for the complainant in said cause, 
Alexander R. Sanharl I now have in my possession the moneys, 
hereinafter more particularly referred to, paid to me by the United 

3—230 
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States in respect of the rents which have accrued in respect of the 
property described in said proceedings, and that I have refused to 
pay over the same to the said Andrew C. Bradley, and I deny that 
the said Andrew C. Bradley is entitled to receive the same or any 
part thereof. 

3. Some time in the year 1876 I was employed by the said Alex- 

ander R. Shepherd to institute and prosecute a suit in the 
oo Court of Claims for the recovery of the rents alleged to be due 

from the United States under a certain lease dated the 6th 
day of June, 1873, by the terms of which, it was alleged, the United 
States was bound to pay the sum of $4,200 per annum for the prem- 
ises described in the bill of complaint in this case for the years end- 
ing June 30th, 1876, June 30th, 1877, and June 30th, 1878; said 
lease was in the name of the said Andrew C. Bradley, but was sub- 
sequently assigned to the said Alexander R. Shepherd, and by said 
Shepherd included in his assignment to trustees; said suit was 1n 
the name of Andrew C. Bradley, to the use of Alexander R. Shep- 
herd, to the use of George Taylor and others, trustees, and was pros- 
ecuted in the Court of Claims, where a judgment was rendered for 
the claimants In the sum of $1,800. | 

From this*judgment an appeal was taken to the Supreme Court 

of the United States on behalf of claimants, and the decree of 
60 the Court of Claims was, by the Supreme Court of the United 

States, afirmed. <A copy of the record of said case in the 
Supreme Court of the United States is filed herewith and marked 
N. W. Exhibit No. 1. 

While said suit was pending in the Supreme Court of the United 
States another petition was filed in the Court of Claims for the re- 
covery of the moneys alleged to be due for the years ending June 
30th, 1877, and June 30th, 1878. 

While said suit was pending—that is to say,on the 21st day of 
June, 1877—the said Andrew C. Bradley and Alexander R. Shep- 
herd executed and delivered to one John W. Thompson a certain 
paper writing, whereby they both agreed that the demand and claim 
of the said Andrew C. Bradley to the use of Alexander R. Shepherd 
and others against the United States for the use and occupation of 

the premises 915 E street northwest and all the proceeds 
61 thereof and the moneys derived therefrom were pledged and 

made applicable to the payment of the indebtedness of the 
said Alexander R. Shepherd to John W. Thompson, secured by deed 
of trust to William Thompson; and, further, that any draft or check 
issued in payment or part payment of said claim should be endorsed 
aud delivered to the trustee herein referred to, and the proceeds 
thereof, less all proper costs and charges, be applied to the payment 
of the indebtedness secured by the deed of trust therein referred to, 
as will more fully appear by an inspection of said paper writing, a 
true copy of which is filed herewith and marked N. W. Exhibit 
No. 2. 

After said judgment of the Court of Claims was affirmed by the 
Supreme Court of the United States a Treasury draft for the sam of 
$1,800, payable to Andrew C. Bradley, to the use of Alexander R. 
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at the request of said Shepherd and without any personal interest 


| 3 whatever in the disposition thereof, and I should, withoat hesitation, 
| have paid the proceeds of said draft to said Thompson if it had not 
H been for the restraining order passed on the 20th of April, 1878, a 
H copy of which on the day mentioned had been served upon me. 

t 4th. The said case was prepared and presented in the Court of 
Claims and Supreme Court of the United States without any agree- 
i ment having been made as to the compensation | was to re- 
| 66 ceive oras to the payment of the expenses, but as I was assured 
of the return to me of the costs I paid out of my own pocket 
| the expenses of taking and printing the testimony, printing the 


| arguments and printing the record in the Supreme Court, and the 
costs of the clerk of the Court of Claims and Supreme Court of the 
United States, all of which amounted, as nearly as I can state, to the 


i sum of $250. Iam also entitled to a fair compensation for my serv- 
{ ices in the matter, and this compensation I fix at $250, which 1s a 
iy very moderate sum in view of the time and labor expended in the 
| preparation and trial of the case. | 

j Out of the proceeds of said draft on the 9th day of May | paid 
i Andrew C. Bradley, by check on the National Metropolitan Bank, 
if the sum of $45. The remainder of said sum of $1,500, to wit, the 


sum of $1,255, and the said draft for the sum of $3,475 I hold sub- 
ject to to the further order and direction of the court. 


Y NATHANIEL WILSON. 


67 Nathaniel Wilson, being first duly sworn, deposes and says 

that he has read the foregoing answer by him subscribed and 
knows the contents thereof, and that the facts therein stated of his 
own knowledge are true, and those stated on information derived 
from others he believes to be true. 


Subscribed and sworn to before me this 13 dav of June, 1879. 
[SEAL. | BARTRAM ZEVELY, 
U. 8. Com’s’r, Dist. of Co. 


68 N. W. Exnursit No. 2. 
Assignment. Filed June 25,1879. R. J. Meigs, Clerk. 
9723, Eq. Doc. 17. 


In consideration of the indebtedness described in the deed of trust 
to William Thompson, trustee, executed March 10, 1873, and re- 
corded in Liber No. 712, folio 128, of the land records of the District 
of Columbia, the demand and claim of A. C. Bradley to the use of 
A. R. Shepherd and others against the United States for the use and 
occupation of the premises No. 915 E St. northwest, and all the pro- 
ceeds thereof and the moneys derived therefrom are hereby pledged 

and made applicable to the payment of said indebtedness, 
69 with interest thereon at the rate of 8 per cent. per annum 
until paid; and it is hereby covenanted and agreed that any 
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draft or check issued in payment or part payment of said claim 
shall be endorsed and delive red to the trustee name in said Lrust, 
} } } } } } ,¢ 
and the proes ds thereof, iess all proper COStS a nd ¢ hal ‘ves, Ue€ applied 
to the payment of the said indebtedness, with interest as aforesaid 
or to so much thereof as the sum or sums of money so received is 
or are suificient to pay 
Witness our hands this 21st day of June, 1877. 
Signed ) A. C. BRADLEY 
ALEX. R. SHEPHERD 
if Ul cle rs (¥ | trustees he ret VY Conus al ra! I rT) i] V 
assiogninent 
GEO. TAYLOR, Trust 
SAMUEL CROSS, Trust 
PHILBR F. BACON, 7 
70 N. W. Exnurpit No. 3. Filed June 25, 1879. R [eigs 
Clerk 
Equity, 5723, Doc. 17 
pUITS 

(). Have you ever assigned or made over to Mr. ‘| 
thing in satisfaction of this claim ? 

A. I assigned certain rents of house 915 E street Mr. 7] ny 
son, which assignment was concurred In by my trustees h 
will aggregate about $5,400. <A restraining order issued from t 
equity court restraining the payment of any past-due rents, which 

} . ’ . } . ’ ; a 4 
order bas not vet been rescinded Phe re 18 ilttie @oubdbt Dub tha Vir 
fhompson will receive this sum, as this assignment was mad 
fore the order was issued 

April 20, 18579 
7] Pet Lion of J hin WW. Th PHtLpes Oi Praying iA Lié int 

Hi Int sts and for Payment of Mon LO Al fF if L€ 
25th, 1879. #&@. J. Meigs, Clerk 
ly rive SlLoreme (ourt of the District of (LoLtumit 1 THe ~ |) OT 
A wi “ pea WEBS . Jta & ‘ vib \ A i iW | é , 4 | . ¢ ‘ 
June \ [) iS 4 
iit 4 Pt At) § 
\. R. SHEPHERD ef al., Comp., ) 
vs . Eq. No. 5723 
CRESWELL ef al., Def 
Joh W Thompson the b nefielarv mentior ed In thre answer filed 
1T)} the above eC titled Cause by Nathaniel Wilson to tne pe ition of 
Andrew C. Bradley. receiver, comes and moves the court to be allowed 
to intervene in said cause for his own interest, and as grounds for 
his motion and petition he respectfully shows— 
72 Ist. That said Nathaniel Wilson was improperly made a 
party to said cause, and the proceeding 


Bradley, receiver, in the premises are irregular, null 


iis 


and 


Vold. 


AR at re te ety ne me aden el I Rm alana Someta ed Ant 
Meas ME 5 i mag Ae Apa NEe higetl gurantee eirttitts oS NINE RIG ae IT SE 
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2nd. That hy the making of said Wilson a party to said cause the 
interests of this petitioner are unduly and improperly jeopardized. 

3rd. That said receiver has no right to demand and receive the 
funds in the hands of said Wilson, forasmuch as the same are justly 
and properly payable to this petitioner, in accordance with the stat 
ment of facts set forth in said Wilson’s answer. 

The petitioner therefore prays that the petition of said Bradley, 
receiver, be dismissed ; that the order of the court making said Wil- 
son a party defendant be rescinded, and that said Wilson be directed 
to pay over to this petitioner the funds in his hands, as set forth in 

his (said Wilson’s) answer. 
79 And this petitioner further says that he adopts the answer 
of said Wilson and says that the facts therein stated, so far as 
he is acquainted with them, are true. 


fi. 
\/ 


J. W. THOMPSON. 
MERRICK & MORRIS, 
Sol’s for Petitioner. 


I do solemnly swear that I have read the foregoing petition signed 


by me and know the contents thereof, and that the facts therein 
stated upon my personal knowledge are true, and that the facts 
therein stated upon information and belief I believe to be true. 

J. W. THOMPSON. 


Subscribed and sworn to before me this 24th day of June, A. D. 
1879. 
[SEAL.. ] WM. G. MOORE, 
Notary Public. 


a 


Answer of Andrew C. Bradley, Receiver, to Petition of John W. 
Thompson. Filed June 28,1879. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


SHEPHERD et al. ) 
vs. \ Kq. No. 5723. 


THE FREEDMAN’S SAVINGS AND TRust ComPANy et al. } 


1. In answer to the first paragraph of said petition he says that 
the said Nathaniel Wilson is.a necessary party to this cause, inas- 
much.as he had in his possession at the time he was made a party, 
and still has, rent money of the premises described in the proceed- 
ings in this cause and now has In his possession a draft issued by 
the Treasury Department for monevs due for rent of said premises, 

which, under the decree appointing him receiver in this 
79 cause, this respondent is required to take charge of and col- 
lect, and said Wilson refuses to pay over or deliver the same. 

2. In answer to the second paragraph he denies that the interests 
of said petitioner are or can be jeopardized or in anywise affected 
by making said Wilson a party to this cause, inasmuch as the object 
is to compel said Wilson to deliver to the receiver the money and 


A. R. SHEPHERD ETAL. & A. R. SHEPHERD WS. J. W. THOMPSON. 98 
dr: aft rete rred LO, and the possession of t the recelver is the possession 
of whomsoever Is shown to be ultimate ly entitled to the fund, and 


| ' Bint le ; sige 
payment and deli ery to him does not settle or determine the right 


24 | hi hn : } ;, Sf ans 
53. In answer to the third paragraph he says that even if said 


| Py a ot Pe cual 3 
funds ie ee a ee and properly payable 
‘ ; ° — , — we ; 
to petitioner, yet until tl a ee DORN ee es Lhe 

} : , ] fe , . sr . ] ; ict nieiied San 7 - 
qaemana or petitionel exe been judicially determined Salad iunds 

} } i - the ha : ; f | ated ee ~ 
=| id pe 1n the hands OF the recelver. 
ri were er es nel os cuet Ci- am at ent oe 
(0 And, turthel answering sald petition, so far as 1t adopts 
. . 


t | +t (’ a7 we nar "ent an | ave , 
the answer of said Wilson as part of said petition, he says that 

a Pea FS oo . escapee re sah Pee | ee a4 we 

he admits 1t to be true that sald \\ 1iSon Was Cin ployea VY COMMpPialh- 
1] 

é 


j ys }  }- . a ' > ef a. ; i oo . ft ewe ? 
ant Shepherd some time in the vear 1876 to collect from the United 


States a claim for the Sti of $4200 for rent of the premises de- 
scribed in thes proceedings for the year ending June 30th, 1576 ; 
that suit was instituted, as shown by “N. W. Exhibit No. 1,” in the 
U.S. Court of Claims December 7, 1876, where a judgment was 
rendered for the claimants for $1,800, which was subseauentls 


eee eS ares er a ~ . 
athirm«: i ovV Lhe [Tnited Si ates Supreme ourt. 


| ° . , 7 ° 
4 rl YY}? j . sat > hy i v6 ' rey myrltine 
He admits also that while said cause was pendin: 


Court another petition was filed for the recovery of rent at the same 
rate for Lobe two suecer eding Vears; and he Says that SLIIC¢ lus peti- 
tion was filed, December 21, 1878, and said decision of the 
ld Supreme Court was rendered, December 23, 1878, and ren- 
dered. siesmuteey tliesaaidl hak wntledebe adel iamnnaieadie 
ant entitled only to demand and receive from the United States the 
sum of $1,800, which amount had been appropriated by the Congress 
of the United States for the year 1876 and for each of the years 1877 
and 1878 as in full of de 1d for rent of said premises for each ol 
sald years 
He also admits that whi said suit for $4,209 for rent of said 
remises for the vear 1876 was pending in the said Court of Claims, 


21,1877, of which he believes “ N. W. Exhibit No. 2” 1s a true copy, 
was executed by the several assignors, 
tended or understood by him, this responde 
that it was Understood at the time by said Wilson or id daha W 
. : 
‘ 


kom pson tO De anvtbing more than an assigninent of the 
. ’ , } 


ere See ce . ee 
ie denies that it “— In- 


we* | *) + | . : 4 . 1, P . ] ££ + ’ +} : . 
iO Cialm then pending 1n the said Court of Claims for the sum 
fF QA ON » which 1domen roe eihseane lv recovered 
Of $4,2UU, upon which b qg@ment was subsequentl recoverea 


( 
f g 1 (\ iol ‘i aoe Rial af Fee > rae h 
lor 1i,oUU, the amount origi al iy appropriated as aforesald ; ania le 
. a 
avers tl nment upon its fe 

. . . 7 <* } 
stances surrounding it is not susceptible of any other interpretatio 


and he further avers that not until 


PAUL Balti aSsi 


‘ 4 ’ . }* } pe : } : ails ™ ana’ " “a 
Supreme Court U. S. did ne ever heal It cialimed Ol intimated 

ee : —— : Cok eames rS *, 2 ne ay 
that said assignment covered the elaim for rent for the vears 187% 


and 1878, which rent at the time of the assignment had not accrued, 
and that immediately upon such claim mone made to him by said 
Wilson this respondent denied to said Wilson that said assignment 
was so intended or conld be so construed. 

He further admits that he endorsed said draft issued in payment 


Neu eadaadkihindeocteeieel 
> Canes ahi 
. Pa 
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of said judgment; that said Shepherd required that said lots 
79 should be released, and that said Wilson should pay to this 
| respondent 23 per cent., rte that said sum of $45 was paid 
to this respondent, and that said Wilson assured said Shepherd that 
upon payment the said releases would undoubtedly be made; but he 
avers that his said endorsement was made by him upon the assur- 
ance to him by said Wilson that the said money would be retained 
in his hands subject to the order of the court; and he further savs 
that these matters all transpired prior to the decree appointing this 
respondent receiver in this cause, and that at the time thereof he 
believes that said Thompson would ultimately receive the amount 
of said judgment. 
He farthe rr savs that he executed the said assignment as a formal 
party for the purpose of assigning to sald TPbhomps Tt) the : said claim 


ee 


of $4,200 then pe ror in the Court of Claims, and that he 
OU has no pe rsonal wish o purpose to deprive sald Thompson 
of the benefit of the said iS idgment for $1,800, and demanded 


the payment of it from said W ilson only asa du uty imposed Upon 
this respondent, as receiver by said decree, with the full knowledge 
that the possession of the receiver would be in the right of whoever 
establishes a valid claim to the fund: that as to the said sum of 
$4 500 he holds it subject to the order of the court should AnYy other 
person than said Thompson be hereafter shown to be entitled to the 
fund, and shall make return therefor in his accounts. 

He admits that said Wilson is entitled to be reimbursed the money 
expended by him in costs and expenses of said suit, and to receive 
a fair compensation for his services rendered therein in the Court of 
Claims and the Supreme Court of a States, and considers 

the fee charged by hima reasonab! -one, but submits that the 
$1] rights of said Wilson in Sal id bel Ne If Can be fully protected by 

the court if the money be paid over to the receiver, and that 
it is the duty of said Wilson to pay and deliver to this respondent, 
as receiver, the said money and draft. 

And having fully answered, &c. 


A. C. BRADLEY, Keceiver. 
DistTRIcT OF COLUMBIA, 88: 


Andrew C. Bradley, being duly sworn, deposes and says that tie 
foregoing answer by him subseri bed, SO far as stated upon his OW Ll} 
knowledge, is true, and so far as stated upon information received 
from others he believes it to be true. 


A.C. BRADLEY. 


Subscribed and sworn to before me this 28th day of June, 1879. 
[SEAL. ] W. P. BELL, 
‘Notary Public. 


J. W. THOMPSON. 


RD VS. 


SHEPHE 


>» 
Ve 


T A [.. & A. I 


IDE 


1 


PHI 


~ 
* 


.R. SHE 


Orn. 


= 
~~ 
ot 
P 
fd 


. 


ha 


3 


at 


‘ 


; 0 f N 


: 
f 


o Answe 
. Meic l 


é 
( 


I}. 
be 


LET / 


18, ( 


r 
J 


JOU 


Supreme 


> 
o 


VINGS d 


Tp ‘i'r 


iN 


* 


‘ 


SA 


* 


ANS 


ré 1 Oe a’ 


a. ~ 
- gece 
~ 
rm... ~ 
——_ on 
om, J. 
‘o 2 ~ 
. 
~ aN 
nnd 
~~ 
- ~ , 
= “oP 
f, ~ 
wee = 
| Pere 
» 
o- 
wo 
oe 
» — 
— ~/ 
“, 
> 0 aw 
° 
~ 
am, 
—_ 
~~ 
wd a 
‘he ~ 
rm 
ro 


~ 
~ 
° 
an ~ 
Pee 
4 ~ 
ed 
~ * 
—— - 
Steen} rg 
> 
me, 
¢ } 
— ~ 
~ 2 
— 
mm, 
—,> — 
. ee 
*~ — 
“> ~~ 
. ~~ ond 
_— 
» = 
~~ =~ 
\ ~ 
Peng > 
— ~ 
~ 
“ ee 
peeve eltn 
om eet, * 
teened 
. geet 
- “ 
” 
, 
of 
Va 
tes 
| 


ond 
— 
— | 

f 2 

cme tne 
J, 


: od 


1] refu 
‘med as to | 


Stil 


also refused and 
‘h fall 


¢ 
' 


itloner, al 


vy 1nto! 


a 


(J 
> 


thous 


four peti 


J 


\ 
+ 


ieee eT 


pag Na cose Rae Ce ie ee te ; “i aherige ty . 


26 THE FREEDMAN’S SAVINGS AND TRUST CO. ET AL. VS. 


Wherefore petitioner prays that said Wilson be required by order 
of this court to deliver said draft to petitioner, and that petitioner 
have such other and further relief as the nature of the case demands. 

A. C. BRADLEY, Receiver. 
DistrRIcT OF COLUMBIA: 


, ¥ 


Andrew C. Bradley, being duly sworn, says that the facts stated in 
the foregoing petition are true to the best of his knowledge, informa- 


tion, and belief. 
A. C. BRADLEY. 


Subscribed and sworn to before me this 28th day of June, 1879. 
[SEAL. | WM. P. BELL, 
Notary Public. 
86 Petition to Pay Funds into Court Refused and Motion to Pay 
Same to Thompson Denied. Filed June oU, 1879. RR. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


&, . a oat a 
SHEPHERD et ai. 

vs. » Equity No. 5723. 
CRESWELL eft al. ) 


The petition of Andrew C. Bradley, receiver in the above-entitled 
cause, praying that Nathaniel Wilson bring into court certain money 
collected and held by him, rerenee.: on to be heard, and the same 
having been read to the court, together with the answer thereto filed 
by said W ilson, and said petitioner and the commissioners of the 
Freedman’s Saving and Trust Company having been heard by 
counsel, and John W. Thompson, intervening for bis interest in that 
behalf, having also been heard by counsel, it is thereupon, 
8/ this 30th day of June, A. D. 1879, ordered by the court that 
the prayer of saia petition asking that said Wilson be required 
to pay into court the funds — the said petition and the answer of said 
Wilson mentioned be. and the same is hereby, refused and the motion 
made for direction to the said receiver that he pay said fund to said 
Thompson is also denied. 
By the court: 
MacARTHUR, Justice. 


88 Motion to Modify Injunction. Filed July 12, 1879. AR. J. 
Meigs, Clerk. 
In the Supreme Court of the District of Columbia, the 2nd day 
of July, A. D. 1879. 
A. R. SHEPHERD et al, Comp., ) 
v8. > Eq. No. 5728. 
CRESWELL ef al., Def. 


Nathaniel Wilson, holder of certain funds mentioned in the pro- 
ceedings of this cause, and Jolin W. Thompson, claimant of said 
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92 Affidavit of Rob’t H. T. Leipold. Filed July 12,1879. R. J. 
Meigs, Clerk. 


La) 


DisTRICT OF COLUMBIA, | 
County of Washington, § 


In the Supreme Court of the District of Columbia. 


A. R. SHEPHERD & Others 
v. >Equity No. 5723. 
F.S. & T. Co. and Others. } 


Robert H. T. Leipold, being duly sworn, deposes and says that he is 
one of the commissioners of the Freedman’s Savings and Trust Com- 
pany and —of tiie Refendants in the above-entitled cause of action: 
that said commissioners have in their possession the promissory notes 
of A.C. Bradley amounting to $14,600.00, secured by a deed of trust 
on the property involved in this suit, and which promissory notes, 
though long overdue, remain still unpaid; no interest having been 

paid on the said notes since December 9th, 1874, and being 
93 enjoined from realizing on the security, and fearing that on ac- 

count of the general depreciation in the value of real estate 
the said commissioners would be unable ultimately to collect the full 
amount of said notes, they, the commissioners, tiled their petition 
in this court for the appointment of a receiver and an injunction; 
and deponent further says, upon information and _ belief, that by 
general consent of counsel an injunction was obtained on the 18th 
day of March, 1878, enjoining the complainants and their agents 
from collecting any further rents for said premises. Finding that 
notwithstanding this injunction the rents were still being collected 
by one of the complainants, the said commissioners subsequently 
again applied to this court for the appointment of a receiver, and, 

owing to the peculiar circumstances of the case, Mr. Andrew 
94 C. Bradley was, by consent of counsel, appointed. On ac- 

count of adverse interest the commissioners at first opposed 
the appointment of Mr. Bradley, but, rather than fail in securing the 
appointment of a receiver, finally consented thereto. The said com- 
missioners never authorized the said Bradley to endorse any Treasury 
draft or drafts issued in payment of any — said rents, nor did they 
even hear of any such endorsement until long after it was made ; 
nor have they ever, either directly or indirectly, authorized, con- 
sented to, or acquiesced in the collection of any rents accruing from 
said premises by J. W. Thompson, Nathaniel Wilson, his attorney, 
or any other person, save and except the said Andrew C. Bradley, 
receiver as aforesaid. 

Subscribed and sworn to before me this lst day of July, A. D. 1879. 

[SEAL.]_ - D. RITTENHOUSE, 
Notary Public. 


A. R. SHEPHERD ET AI. & A. R. SHEPHERD VS. J. W. THOMPSON. fant 


ve 


95 Order Referring Cause to Auditor. Filed Sep. 26,1879. &. J. 


Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


9 ae ; Te . te es , | ite 7 ° 4] oe 

(Jn motion ol Kinoch lotten, Esq. SOLICItOr Tor the Commissioners 

e { — a , a B. x _¥ . , fo cy = - ‘ ~— Se = : c) a, | i» is 
of the Freedman’s Savings and Trust Company, it is, this 26th day 
< ’ - . 


of September, 1879, ordered that this cause be, and the same hereby 
. ‘ } : } . j 

is, referred to the auditor of this court nsider 
lin the petition of Andrew C. Bra 


y 


LO CO! 


” ¥ 
LOIS IlVOL\ 


fer 
the answers thereto, and to distribute the nds mn the hands 0 
Nathaniel Wilson according to law, and for this purpose he shal 
take all testimony competent and material and return the same 


4 
with his report and account In the cause. 
5 
J 


> 
he eourt: 


MERRICK anp MORRIS, 
For Nathaniel Wilson & J. W. Thompson. 
ENOCH TOTTEN, 


tt’y for Com’rs F. S. & T. Co 


Petition of Auditor to Have Reference Changed. Filed Oct. 15, 
1879. #. J. Meigs. 


e 


In the Supreme Court of the District of Columbia. 


ALEX. R. SHEPHERD ef al. 
Sa ; a ae ra s \ 5723. Eq. Doc. 17 
THE FREEDMAN’S SAVINGS AND TRustT Com- 
PANY et al. 
To the Honorable A. MacArthur, justice, holding the special term 


The undersigned, auditor of the court, respectfully prays that so 


much of the order passed in this cause on the 26th day of Septem- 
ber, 1879, as refers the cause to him be modified by the substitution 
of a special auditor, there being personal reasons why the under- 
signed should not audit the said matter. 


JAS. G. PA YN E, Auditor. 


| 
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98 Order Referring Cause to Eugene Carusi, Esq., as Special Auditor, 
to Take Testimony and Report, &c. Filed Oct. 31,1879. fi. 
J. Meigs. 


In the Supreme Court of the District of Columbia. 


A. R. SHEPHERD ef al. 
v » Equity No. 5725. 


v, 
F. S. & T. Co. e¢ al. 


It having been suggested that James G. Payne, auditor of this 
court, was consulted as counsel by one of the parties in this cause 
and declines to act, it is this 31 day of October, 1879, ordered that 
this cause be, and the same herebv is, referred to Eugene Carus, 
Esq., as a special auditor to take such testimony as may be offered 
by the contending parties,and to report upon the matters and things 

involved in the petition of A. C. Bradley, receiver, and the 
99 petition of John W. Thompson, and to report as to the proper 

distribution of the funds and draft in the hands of Nathaniel 
Wilson. 


By the court: 
MacARTHUR, Justice. 


We consent. 
ENOCH TOTTEN, 
For F. S. & T. Co. 
MERRICK & MORRIS, 
Sol. for N. Wilson & J. W. Thompson. 


eee ae 


100 Motion to Dissolve Restraining Order of August 2nd, 1877. 
Fued Jan. 8, 1880. 


In the Supreme Court of the Dist. of Co. 


A. R. SHEPHERD ef al. 
Prog 
4 ase) 


| v. » Equity No. 5 
F.S. & T. Co. e¢ al. } 


And now come the defendants, the Commissioners of the Freed- 
man’s Savings & Trust Co., and move the court to dissolve and set 
aside the restraining order granted in this cause on the 2nd day of 
August, 1577, and for reason say that the original cause, being equity 
cause No. 4260, wherein Edward Clark, trustee, and others are com- 
plainants and the Commissioners of the Freedman’s Savings and 
Trust Company are defendants, has been finally determined by the 
Supreme Court of the United States, for proof of which reference 
is made to the record in the said cause in this court. 

ENOCH TOTTEN, 


For Comm’rs. 


A.R.SHEPHERD ET AIL. & A. R. SHEPHERD VS. J. W. THOMPSON. 31] 


101 Notice of Motion to Dissolve Restraining Order of Aug. 2, 1877. 
Filed Jan. 17, 1880. &. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


A. R. SHEPHERD e al.” 
v. >» Equity No. 5728. 
F. S. &. TIT. Co. e€ al. j 


Please take notice that on Saturday, the 10th day of January, 
1880, at the opening of court on that day or as soon tliereafter as 
counsel ean be heard, I shall move the court to dissolve the restrain- 
ing order granted in the above-entitled cause on the 2nd day of Au- 
gust, 1877. 


ENOCH ig DE N, 
kor Comm’ rs FB (< iy Co. 


To A. C. Bradley, Esq., for compl’ts. 


ce of above — this 8th of January, 1880. 
A 
rer: Wek 3 


\> _ oo oe PR «ee ee ee ee SS Filed Jan. 17. 1886 ) 
LU2 U/rdei Dissolving Restraining Order. ited JAN. Lf, LOY. b. 


Bi Meiys, ( Le rk. 
‘ ® Tri Z . , : ff tha scot rin ~f £ rt nm hia 
Supreme Court of the District of Columbia 
a 


— . ' — ‘Dn ot al ‘ 
ALEX. R. SHEPHERD ef al. 


Joun A. J. Creswet, & Oruers, Comm’rs, &c., et al. } 


This Cause havil iB come on to be heard Of) the 1 ry} ¢ tI On of the de- 
fendants to dissolve the restraining order of August 2nd, 1877, re- 
nkitina geomnddiiks wlaada dancer cae and counsel for defend- 
ants having been heard, it is this 17th day of January, 1880, ordered 
that said restraining order be, and the same hereby is, dissolved and 
set aside. 


CH’S P. JAMES, Justice. 


103 Petition of Commissioners of the F.S.and T. Company for Pos- 
session of Premises, etc. Filed Feb. 28, 1880. &. J. Meigs, 
( Ve 


} ‘ ‘ " . ? , we. " om - ae " - 
In the Suvreme Court of the District ol Columbia. 


ALEXANDER Rk. SHEPHERD ) 
»). » Kq. No. 5723. 
in A. J. CRESWELL & OTHERS. } 


oh garters gbvenad hia natie eit: Robert Purvis, and Robert 
= es bee 8 elpol 1, commissioners of the Freedman’s Savings and ‘Trust 


Ganiene. menendis shows as follows, to wit: 
That the property involved in the above-entitled cause was, on the 
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sixteenth (16) day of February, 1880, duly sold under the powers 

contained in the deed of trust mentioned in the proceedings by the 

trustee therein named, and that your petitioners were the highest 
bidders at such sale and became the purchasers thereof, and 

104 that they are now entitled to the possession of the said prop- 
erty. 

They therefore pray that the receiver in this cause may be directed 
to deliver the property over to the possession of these commissioners, 
and that they may be authorized to collect the rents accruing there- 
from from and after the date of sale, and that the cause may be re- 
ferred to an auditor to state the accounts of the said receiver. 

JOHN A. J. CRESWELL, 
ROBERT PURVIS, 
ROBERT H. T. LEIPOLD, 


Comm'rs F. S. and T. Co. 


DistRIcT OF COLUMBIA, ee 

County of Washington, { ™ 
Robert H. T. Leipold, being first dul 
that he 1s one of the commissioners of the 
Trust Company, and that he has read the foregoing petition by 
bim subscribed and knows the contents thereof; that the 
105 _— facts therein stated upon personal knowledge are true and 
those stated upon information and belief he believes to be 


y sworn, deposes and says 
he Freedman’s Savings and 


true. 


ROBERT H. T. LEIPOLD. 


Subscribed and sworn to before me this 27th day of Feb., 1880. 
[SEAL. | D. RITTENHOUSE, 
Notary Public. 


106 Order Directing Receiver to Surrender Possession of Premises 
to Com’rs F. S. & 7. Co. and Referring Cause to Eugene Carusi, 
Esq.,— State Act,ete. Filed Feb. 28,1880. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


ALEXANDER R. SHEPHERD eé al. 
Equity No. 5728. 


v. > 
JoHN A. J. CRESWELL et al., Com’rs (F.S. & T. Co.). } 


This cause having come on upon motion of the solicitor for the 
commissioners of the Freedman’s Savings and Trust Company for 
an order directing the receiver, Andrew ©. Bradley, to surrender 
possession Of the premises mentioned and described in the pro- 
ceedings to the commissioners of the Freedman’s Savings and Trust 
Company, and it appearing to the satisfaction of the court that the 

said premises have been sold under the deed of trust held by 
107 the com’rs of the Freedman’s Savings and Trust Company 
and mentioned in the proceedings in this cause and purchased 
by them, it is this 28th day of February, 1880, ordered that the 
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receiver deliver to the commissioners of the Freedman’s Savings 
and Trust Company the possession of the said property, and that 
the said commissioners be, and they hereby are, authorized to apply 
pl collect, and receive the rents, issues, and profits of the said prop- 
hereafter falling due. 

rf is further ordered that this cause be, and the same hereby 1s, 
referred to Kugene Carusi, Esq., to state the account of the said 
receiver and return the same to this court with his report upon the 
order suse “a in this cause referring to him certain ques- 
tions of difference existing between the said receiver and John W. 


CH. P. JAMES, Justice. 


MERRICK & MORRIS 


1 
Sol’r- for John W. Thom Onn. 


108 Ni tice of Motion for Filing Sup. Petition of Joh n W. Thompson 
Filed Oct. 30,1880. AR. J. Meigs, Clerk. 


‘ Tt > _ as = 
A. Rh. SHEPHE! , Compl’t, 
as ' ’ AT ng ‘ 
is ud. INO wi icv 
A 
3 t 
lt’. S. & T. Company, Def’t } 
‘ r> } . al j ae } 
lo A. ( DTradiey lsq., SUL io! compl 9 noct) i OL il iuSQd SU I 
~ * 4 
{*? 4 
UCi ad t 


Please take notice that on Saturday next, the 30th day of Oc- 
tober, 1880, at the opening of the court or as soon thereafter as the 
court will hear us, we will move leave to file a sph mental peti- 
tion of John W. Thompson in the above-entitled cause. A copy of 
said petition is herewith annexed. 

| MERRICK ano MO REIS, 

Sol. for Petitioner, John W. Thompson. 


— ® . - ‘ - c { - ;s 
Service of foregoing notice & receipt of copy ol the sp on 
a 1880 


7 


therein mentioned acknowled loed this 20 day 


kor PF S. hs i sd 
A. C BRAD LEY . 


Sol. for ¢ ompl f. 
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109 Supplemental Petition of J. W. Thompson. Filed Oct. 30, 1880. 
In the Supreme Court of the District of Columbia. 


A. R. SHEPHERD, Compl’t 
nS. 
THe FREEDMAN’S SAVINGS AND TRUS’' 
CoMPANy, Def. 


we 


_» Equity Doc. No. ¢ 
| 


The petitioner, John W. S apeepees, who has intervened in the 
above-entitled c: ry files this his amended and supplemental pe- 
tition therein, by leave of the court first had and obtained, and he 
says: 
|. Since the filing of his original petition in this case he has o 
oe led a judgment at law against the complainant, Alexander R. 
hepherd, for the sum of four ee 1 — ($14,000), with interest 
the reon from the 8th day of Slave mber, A. D. 187 6, at the rate of 8 
per centum per annum until paid, which ee Was ren- 
110 dered on the 8th day of April, A. D. 1880, cause No. 
20935 on the common law docket of this sessing and yet re- 
mains wholly unpaid and unsatisfied, although a writ of fiert facias 
has been issued therein, said writ having been returned unsatisfied. 
The petitioner files herewith a short copy of said judgment and of 
the return on said writ, marked “ Petitioner’s Exhibit A,” and makes 
the same a part of this petition. The indebtedness, on account of 
which said judgment was rendered, is part of the indebtedness men- 
tioned in the petitioner's original petition aforesaid, for which the 
com pl. iinant’s agreement wus made to assign the funds therein men- 
tioned that were to be derived from the United States. 
2. Upon said judgment the petitioner has also caused a writ of 


b- 


ittachiment by way of execution to be issued and laid in the hands 
of Nathaniel Wilson, one of the respondents in this cause, 
111 but, on account of the facts apparent in the record, the said 
Wilson cannot pay the funds in his hands under said writ of 
attachment. 

3. Since the filing of his original petition aforesaid the petitioner 
has entered suit against said Alexander R. Shepherd, on the common 
law side of this court, upon two promissory notes of said Shepherd, 
held by this petitioner and amounting to the sum of fifteen thou- 
sand ($15,000) dollars, which were alsc intended to be secured by 
the agreement or assignment aforesaid in reference to the funds in 
27 hands of Nathaniel Wilson, E’g. Said suit is No. 21709 at law. 

The petitioner believes and so charges that the said Alexander 
R. ‘hashed has no property in this District liable to execution at 
common law. 

do. The petitioner further charges that said Alexander R. Shep- 

herd is now and has been for several years utterly insolvent. 
112 6. The petitioner further charges that, since the filing of 
his original petition in this cause, the said Alexander R. 
Shepherd has removed from the District of Columbia and from the 
United States of America, and is no longer a resident of said Dis. 
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trict or of the United States, and he is believed to have become a 
resident of the Republic of ee 
7. It is therefore impracticable now to sue said Shepherd at com- 
mon | on the covenant contall ed nes the paper writing heretofore 
filed in this cause as “ Exhibit Ne hie ial ee 


- 
- a 


). ‘ 
thaniel Wilson, and the funds in the phe of said Wilson and the 
procheds of the drafts Or warrants in his hands should equitably be 
app lied to the satisfaction of this petitionel ’s claim 

Oo. The petitioner therefore prays that this his petition be 
answel d D\ the othe Yr pi les to this Sult, at d with Su b 

113 answers, be referred to the special auditor or referee heretofore 
appointed in the eause for action thereon, in connection with 

his original petition; and he prays for such other and further relief 


i ,exT *4 > + } sae » ey X” *e> yy gf 
the hature of the case may require. 


on ] en ee LY \ aa ~ 1 4] a oe ah Daas 
I dosolemnly swear that I have read the foregoing petition signed 
: - nm i a) 
ne ta Se See } oe ; ea ee pe | c 4] : 
DY me and Know the contents tnereol, and that the facts tnerein 
.S 
Sti { ve Barata ’ tr yr at Ley ar lo l ora ATA TrRriya ‘} vy. + | +} ha +, eft o 
SLEvet Upon i) 4 personal KILOW LClUic cli < bi tac, ang Lnat Line iaACLS 
. ‘ ? = . . o ’ ,* Qe Yr . , . 
4 7. + torTty '% > a 1s 3% ‘ 4 mf > ; fy ? » 
therein stated upon information and belief I b ‘ve to de = 


“28 THOMPSON 


rN ’ °4 : * ' e 3 “ P tL. (Oil a " : ™ 
subseribed and sworn to before me this 19th day of O« ‘tober, A. D. 


é ~ 
( I k 
; ; ate, i rT f | . ay ‘yy + i it | 
Ai ‘ rpre rit Wu Vi vist A/ViSvi Ui Oi Litiv i 
1 ’ . ry , «~ 
A] \NDER Rh. SHEPHERD 
| i | — oo 
. ; »*) 
is Ba Wi 40 
rr | ‘ 3 ss . 7 ; ’ 
CHE FREEDMAN’S SAVINGS & [TRuST COMPAN al. | 
1] ' + £ yy | t y ’ ‘ +? hk j f jet } | 
AiIS Cause Ss rererreaq to me, aS a specia L\UdaILOP, ON ICLOVE!I 
é ’ - F i ‘ | . py et } j } | 
dist, 1O/d, to take sucn testimony as might be offered DY the con- 
Te : ] | } . | - 
tending parties, to report upon the matters involved In the petition 
- \- 7 } i. ° ° j | ° [ 
of A. C. Bradley. receiver, and the petition of yho W hompson 
™ * se - 2 . 5 . } . e . 
_ — | . . ,° ‘ P ‘c% * P ro. | o> ,% ' . 4 Y> Z stay Tf 
and to report Nr LO t eae ts. Fg pel qgdistribpution of the rundas ana drait in 


it 
Under this gp er J “as taken t : 
Leipold, Nathaniel Wilson, John W. Thompson, and Andrew C. 
Bradley, which are returned with this report. 
115 The ple 2 dings and proofs 1 n the cause e stablish 
ing facts: | 
On the 9th day of June, 1873, Andrew C. Bradley and wife con- 
veyed cert: ain real estate in this city to Alvord and Stickney, trustees. 
to secure to the Freedman’s Savings and Trust Company the pay. 


meee 
— 
seen 
pares 
—s 
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ment of five promissory notes, dated June 9, 1873, and maturing, 
respectively, in one, two, three, four, and five years after date, with 
interest at 8 percent. per annum, payablesemi-annually. This deed 
of trust provides that until default is made in the payment of any 
one of said notes or of any instalment of interest due thereon the 
grantor, his heirs or assigns, shall be entitled to the rents of the 
property, and that upon such default said trustees shall sell the 
property and apply the proceeds of sale to the payment of “ what- 
ever may then remain unpaid of the said notes aud the interest 
thereon, whether the same shall be due or not.” 
116 The first of said notes and three instalments of interest on 
the remaining four notes had been paid when the bill of 
complaint was filed in this cause. 

On the 6th of June, 1873, Bradley executed a lease of the property 
to the United States for a term of three years from June 5, 1873, 
with the privilege of renewal for an additional term of two years. 

The rent renewed by said lease was payable quarterly, viz., on 
September 30th, December 31st, March 3lst, and June 30th in each 
vear. 

The United States entered under this lease and paid the stipulated 
rent to Bradiey and his grantee down to June 30, 1875. 

On September 11th, 1874, Bradley (who was the nominal and 
ostensible owner merely, Shepherd being the real owner of the prop- 
erty) by deed dated August 27,1874, conveyed the property to Shep- 
herd in fee. 

Although not mentioned in the deed to Shepherd, it is a fact 

alleged in the bill and admitted in the answer of the com- 
117 missioners of the Freedman’s Savings and Trust Company, 

and that the payment of the notes held by the company was 
assumed by Shepherd, and that he took the conveyance from Bradley, 
subject to the deed of trust to Alvord and Stickney. 

On the 21st of November, 1874, Bradley formally assigned said 
lease to Shepherd and notified the lessee thereof. 

On the 15th November, 1876, Shepherd made an assignment of all 
his property, including the lease to Taylor, Bacon, and Cross, for the 
benefit of his creditors. The rent reserved by the lease for the year 
ending June 30, 1876, not having been paid, Shepherd, on the 7th of 
December, 1876, by his attorney, Nathaniel Wilson, Esq., entered 
suit therefor in the Court of Claims, and obtained a judgment therein 
for $1,800, which was affirmed by the Supreme Court of the U.S. on 
appeal. 7 

Pending the appeal to the Supreme Court, a second suit 

118 was instituted by Shepherd in the Court of Claims for the 

rent reserved in the lease for the years ending June 30, 1877, 

and June 30, 1878. The further prosecution of this suit was ren- 
dered useless by the decision on appeal in the first suit. 

On May 3, 1879, a draft was issued by the United States Treasury 
for $1,800, payable to the order of Bradley, to the use of Shepherd, 
to the use of Taylor, Bacon, and Cross, trustees, and delivered to 
Wilson. These several payees endorsed the draft, and Wilson was 
directed by Shepherd to pay the proceeds thereof, after deducting his 


‘> 
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fees and costs and expenses of suit and two and a half per centum 
for Bradley, to John W. Thompson, on condition that he executed a 
deed of release of certain lots of ground, 

Subsequently to the receipt of the $1,8C0O draft Wilson presented 
to the United States a bill for rent for the years ending June 30, 
1877, and June 30, 1878, and in due time received a second 


119 draft from the Treasury, payable to Bradley, to the use, &e., 
in the first draft. This draft for $3,475 is in the hands of 
Wilson and has never been endorsed. 
On May 10, 1879, Bradley was appointed receiver to take charge 
of the leased property and to receive the rents then due | 
On June Zoth, 1879, John W. Thompson et his petition in this 


cause, heseaniaite, the money and draft in Wilso1 3 hai nds b: 
it between Bradley and Shepherd of the one 
bitaself other part, which agreement is filed with Wi 
swer as Exhibit N. W. No. 
lhe deed from Shepherd to Taylor, Bacon, and Cross was not pro- 
duced in evidence, but Bradley testifies (and his testimony Was 
red without objection) that under its provisions Shepherd was 
ed to receive and collect all the rents of the Big wits 5 couveyed 


o interest 10 or cout rol over the 


y 
by it, and his trustees had n 
120 rents erin def: ult and sale unde Ay the deed. (Testim IOnY. 
p. 116, 117 
Although the scenes between Bradley and Shepherd and 
Thompson is not an assignment in law of the claim for rent, but is 
an agreement to appropriate the proceeds of the claim, when col- 


lected, to the payment of the debt due to Thompson, yet that it is 
within the prohibition of the act of Congress of February 26, 1853, 
would seem to be settled by the decision of the Supreme Court of t 
U.S. in Spofford vs. Kirk, 7 Otto, 484. 

[f the equitable effect of the orders and acceptances in that case 
was to transfer a portion of the drawer’s claim against the United 


States to the payees, so also, and for the reason there given, was; this 
agreement an equitable assignment of the whole elaim. 

Further, in delivering the opinion, the court say: “Another and 

greater danger intended to be guarded against by the act of 

12) Congress was the possible combination of interests and influ- 


ences in the prosecution of claims which might have no real 
foun lation 


Now, whether the‘agreement relied on in this case be an assign- 
ment of the claim or an agreement to pay over to Thompson the 
specific C proceeds thereof, its tendency was to combine Interests and 
influence ‘es in the prosecution of the claim, and so was within the mis- 
chief intended to be prevented by the statute. 

[t is also claimed on Thompson’ s behalf that he is entitled to the 
proceeds of the $1,800 draft by reason of the en 
livery thereof to Wilson, as stated above. 

Whether said agreement, although null and void while executory, 
was sufficient when executed to sustain the delivery of the draft or 
the payment of the proceeds thereof to Thompson, had such delivery 
or payment been actually made—in other words, whether Shepherd 
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could have recovered back from Thompson the said proceeds 
122 had they been actually paid over to him—is a question which, 

it seems to me, is unnecessary to be determined. In point of 
fact the proceeds never were paid to Thompson, and Wilson, in 
whose hands they were stayed by injunction order passed March 18, 
1878. was not his agentor attorney. Theproceeds were stopped in tran- 
situ, as it were, and the fund is under control of the court. Moreover, 
Wilson’s instructions were to pay over a certain portion of the pro- 
ceeds to Thompson on the condition that he should release certain 
real estate from the lien of the deed of trust to William Thompson, 
which release does appear to have been executed. 

On the other hand, by the appointment of a receiver on May 10, 
1879, the claimant acquired a lien on the rents, as well those past 
due as those to become due. 

(High on Receivers, s. 641 et-seg.; Astor v. Turner, 11 Paige, 436 ; 

Lofsky vs. Maujer, 3 Sandf., Ch., 69.) 
123 By the terms of the deed of trust to Stickney and Alvord, 

Bradley and his grantees and assigns were entitled to the 
rents, issues, and profits of the property until default made in the 
payment of the principal or of any one of the instalments of in- 
terest due to the F.S. & T. Co. Default was made in the payment 
of tle semi-annual interest due December 9, 1874, whereby, by the 
terms of the deed, the whole debt became due and the trustees were 
authorized to sell the property. The whole fund in this cause con- 
sists of rents that became due after this default in the payment of 
interest. Shepherd took the property from Bradley subject to the 
incumbrance in favor of the F.S. & T. Co.,and at the time of the filing 
of the cross-bill Shepherd was insolvent and the property was inade- 
quate to satisfy the debt due to the company. Upon this state of 
facts the court granted the restraining order of March 18, 1878, and 

subsequently, on May 10,1879, appointed Bradley receiver to 
124 collect the rents due from the U. 8S. 

In accordance with these views I have given the fund in 
controversy to the commissioners of the Freedman’s Savings and 
Trust Company, and have stated the distribution thereof and the 
account of the receiver in the two schedules hereto annexed, marked, 
respectively, A and B and recapitulation. 

Which is respectfully submitted. 

Dee. llth, 1880. 


a " 
Ne EN Ra A Ah ae a Sn Soe Nem tN RD tte Re NB 


LAORP GER OR NH Bie Pod Nr 
mena tna ean p 


syne ga NW 6p) ley "eee A ih Mat A “ 
nme aE 1 POs etn eee ney tbh 


EUGENE CARUSI, 


Special Auditor. 
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195 NC hedule A. 


To am’t in hands N. Wilsi 


‘“ amt proceeds Ist Mihi wiped sven se curso ee eee 
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l‘o am’t in hands of receiver 
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Recapitulation. 


+ y : ’ r*y @t sé ‘i va: 
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126 Exceptions to Auditor’s Report. Filed Jan. 4,1881. R. J. Meigs, 
4 
Clerk 
: | ; ’ ( 
In the Supreme Vourt OI tne Dist ct OF VLOoIUMmMoD.Ia Line ra day ofr 
4 
January. A. D. 1881 
Rwy . 4 > . °“T> ,Ty | ee ‘ ]? 4 
ALEX. I. SHEPHERD é al., Compt t-, 
. AT ~4e49 1). 
VS. >a. NO. 0/4 Zo. 


FREEDMAN’s Savines & T. Co. e¢ al., Def’ts. J 


entitied cause, comes and excepts to the peren . the special audi- 
tor filed —— on the 15th day of December, A. J). 1880, and for 
‘ause of exception he respectfully shows as follows : 
Ist. The special auditor has ad in holding that the agreement 
between this petitioner on the one part and the complainant Shep- 
herd and his trustees on the other, whereby he claims the 
127 fund in the hands of the respondent Wilson is null and 
void under the iaw. 
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2. The special auditor has erred in holding that the proceeds in 
the hands of said Wilson were not to be paid over to the petitioner 
Thompson, except upon condition that said petitioner should release 
certain real estate from the lien of a deed of trust to William Thomp- 
son. The testimony in the case does not establish any such condition. 

. The special auditor has erred in holding that the appointment 
of a receiver in this case on May 10, 1879, gave the Freedman’s Sav- 
ingsand Trust Company a lien on the rents of the property men- 
tioned in the cause, as well those then due as those thereafter to be- 
come due, as against the claim of the said petitioner, John W. 
Thompson. 

4. The special auditor has erred in holding thet the petitioner is 

not entitled to the proceeds in the hands of the respondent, 
128 Nathaniel Wilson, and that the Freedman’s:Savings and 
Trust Company is entitled to the same. 

The report of the special auditor is erroneous in divers ot her 

respects. 
MERRICK ano MORRIS, 
Solicitors for Petitioner, John W. Thompson. 


129 Motion to Vacate Orders of Reference to Special Auditor and Re- 
port. Filed Jan’'y 15,1881. &. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


VS. 


SHEPHERD et al. ) 
/ 
i K Ms y preyeyps 
rr 7 rr 4 " ‘ . ‘yf ultv No. 5723. 
THE COMMISSIONERS OF THE FREEDMAN’s Say- ( 4" " 
INGS AND ‘l'RusT CoMPANY e al. 


And now come the complainants and move tlie court to vacate 
the orders of reference to Eugene Carusi, Esq., special auditor, and 
the report of said special auditor based thereon as improvidently 
issued and made, because.no process had been issued upon the cross- 
bill filed in this cause, and no appearance or answer entered or filed 
thereto by the complainant, because the said orders of reference 

were made without their consent and without notice, and be- 
130 cause of other irregularities apparent in the proceedins. 
WM. F. MATTINGLY, 
A. C. BRADLEY, 


Soliciiors for Complainants. 
131 Exceptions of Complainants to the Report of the Special Auditor. 
Filed Jan. 15,1881. R&R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


SHEPHERD ef al. ) 
v8. Equity No. 5728. 
CRESWELL et al. | 
And now come the complainants, and without waiving any right 
of objection to the irregularities in the orders of reference to the spe- 
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cial auditor, the proceedings before him, and to his report, except to 
me report of thespecial auditor filed herein for the following reasons: 

The special auditor failed to qualify for the performance of his 
Pils by first taking the oath as required by law. 


2. The special auditor served no notice of the hearings before him, 
either upon the complainants or upon their solicitors. 
132 3d. Lhesaid report is not justified by the orders of reference, 


and is not in accordance with the matters embraced therein. 

4. The special auditor erred in holding that the appointment of 

the River in this cause gave him a lien to the commissioners of 

the Freedman’s Savings and Trust Company, either upon rents due 
or those to become due. 

The special auditor erred in holding that the fund in the hands 
of the receiver or that in the hands of Nathaniel Wilson, Esq., was 
ront of the premises in controversy. 

The special auditor erred in holding that the said commis- 
sioners havea lien upon a fund not in the hands of the receiver. 

- 7. The special auditor erred in awarding the fund in the hands of 
the append and that in the hands of Nathaniel Wilson, Esq., 


elther of them, the tocommissioners of the Freedman’s Savings and 
Tr Page Company. 
133 The special auditor erred in not awarding that the fund 


in prs hands of Nathaniel Wilson, Esq., should be turned over 
to the receiver. 

The special auditor erred in not holding that the complainant, 
Alexander R. Shepherd, was entitled to the whole fund and in not 
so awarding said fund. 

WM. F. MATTINGLY, 
> BRADLEY, 


Sol’r- for € ompl'ts 


le 


wid 


4 Motion to Set Aside the Auditor’s Report. Filed Jan. 15, 1881. 
R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


SHEPHERD eé al. 
Us. > Equity No. 572 
CRESWELL et al. 

And now come the complainants and move the court to set aside 
and vacate the report of the special auditor filed in this cause, be- 
cause the special auditor did not qualify for the performance of the 
duties of his office by taking the oath required by law. 

WM. F. MATTINGLY, 
A. C. BRADLEY, 


Solicitors for Compl'ts. 
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135 Testimony Before Eugene Carusi, Esq., Special Auditor. Filed 
Feb. 10, 1581. R. x Meigs, Clerk. 


District oF COLUMBIA, ee 
> es « 
County of Washington, J 


~ 
Ola. 


In the Supreme Court of the District of Colum} 


ALEX. Re SHEPHERD ) + 
» Equity No. 5728. 


JOHN A. J. Ch ESWELL et al. 


NS 


[, Eugene Carusi, the special auditor in the abov e-entitled cause. 
T. Leipold, 


do hereby certify that the annexed depositions of R. H. 
Nathaniel Wilson, John W. Thompson, and Andrew C. Bradley, 
with the accompanying exhibits, were taken by me under the order 
of reference passed in this cause. 
EUGENE CARUSI, 
Special Auditor. 


136 In the Supreme Court of the District of Columbia. 
A. R. SHEPHERD ef al.) - 
Vv. » Equity No. 5723. : 


JoHN A. J. CRESWELL ef al. J 


W ASHINGTON, D. C., wept: 20, 1880. 
GENTLEMEN: Please take notice that on Tuesday next, the 25rd 
day of March, 1880, at the hour of 2 o’clock p. m., at as O office, No. 
490 Louisiana avenue N. W., city, 1 shall a with the reference 
in the above-entitled cause under the order of the court passed on 
the 28th ultimo. 
Very respectfully, EUGENE CARUSI, 
Per E. A. B. 
To Mess. Enoch Totten, A. C. Bradley, and Merrick & Morris, 
solicitors, &e. 
Service of above notice acknowledged this 20th day of March, 
1880. 
ENOCH TOTTEN, 
_ Hor Com’rs F. 8S. & T. Co. 
BRADLEY. 
Sol. for Shepherd. 
MERRICK & MORRIS, 
For Thompson & Wilson. 


7 


A. R. SHEPHERD ET AL. & A. R. SHEPHERD VS. J. W. THOMPSON. 13 


137 W ASHINGTON, D. C., Tugespay, March 23, 1880. 
Met pursuant to notice hereto attached 
Present: Messrs. Enoch Totten and R. H. T. Leipold, counsel for 
commissioners of the Freedman’s Savings and Trust Company, 
and Mr. M. F. Morris, counsel for Nathaniel Wilson and John W. 
Thompson. 


Adjourned to Wednesday, March 24, ee at 2 o’clock p.m. 
GENE CARUSI, 


Special Auditor 


138 W ASHINGTON, D. C., WEDNESDAY, March 24, 1880. 
Met pursuant to adjournment. 
Present: Mess. Totten, Leipold, and Morris, of counsel, and the 
referee. 3 


R. H. 'T’. Lerpo.p, a witness, of lawful age, produced and sworn on 
behalf of the commissioners of the Freedman’s Savings and Trust 


By Mr. Torren: 


@. Mr. Leipold, what is your business ? 

A. | am a commissioner of — Freedman’s Savings and Trust 
Company, and an attorney-at-la 

@. When did the 
Freedman’s Bank ? 

A. On = mornit 1o of July 13, 1874. 

®. Have they, since that time, | 
affairs of that coneern ? 
A. They have. 

Q. Will you state the history of the matters and things re- 

yr to i iD street property involved In this s it since you 
to do with it? 
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June 9th, 1873, for the sum of o2,6900, $2,900, >. 7 and $5,900, re- 
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spectively, and payable In two, three, four, an | five vears after the 


Mr. Carust: Secured by the deed of trust of Bradley 

A. Yes, sir; the notes were secured by deed of trust from Andrew 
C. Bradjey and Sue H. Bradley, his wife, to John W. Alvord and 
George W. Stickney, trustees, on the prety ises known as 915 E stree 
north west. 

Mr. Carust: Just give the date of the deed of trust and when re- 
corded, Mr. Leipold. 

A. The deed of trust was dated June 9th, 1873, and—— 
140 Mr. Carust: Being the same deed of trust as mentioned 1n 
the proceedings in this cause * 
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A. Yes, sir; recorded in Liber —, folio —, being the same deed of 
trust mentioned in the proceedings in this cause. Default having 
been made in the payment of the notes and the interest, we notified 
Mr. Bradley of the fact, and stated to him that unless the notes were 
paid we should have to advertise and sell the property. We then 
found that the property had in the meantime been deeded to Mr. 
Shepherd and that he was the party to whom we were to look for 
the payment of the notes. We also addressed Mr. Shepherd on the 
subject, and Mr. Shepherd, under date of June, 11, 1875, wrote us a 
note, which I will introduce as evidence. 


(Paper offered in evidence, marked “ Exhibit No. 1,” and hereto 
attached.) 


14] Exuisit No. 1. 
Alex. R. Shepherd, 910 Penn. Ave. 


WasHiIneatTon, D. C., June 11, 1875. 
Commissioners F. 8. & T. Co. 

GENTLEMEN: Pending the litigation on acc’t of part lot 4, square 
377, affecting title, I am instructed by counsel to postpone payment 
of deferred note, drawn by A. C. Bradley, due 12th inst., for $2,650.00 
and interest, and interest on other deferred notes $478.00. Sosoon as 
this proceeding shall have been settled I shall pay the notes if the 
court so adjudges. 

Truly yours, ALEX. R. SHEPHERD, Owner. 

E. CARUSI, | 

Special Auditor. 


142 Subsequently, in reply to further efforts for the collection 
of the notes and the interest, Mr. A. C. Bradley, under date of 
December 8th, 1875, addressed us a note, which I will introduce. 


(Paper offered in evidence, marked “ Exhibit No. 2,” and hereto 
attached.) 


143 ExHIpsit No. 2. 


Andrew C. Bradley, attorney and counselor at law, Federal block, 
Cor. 7th & F Sts. P. O. Box 338. 


W ASHINGTON, D. C., Dec. 8th, 1875. 
Com’rs F.8. & T. Co. 

GEN'L’N: Inasmuch as the case of MeGhan vs. Eaton ef al., relating 
to 915 E St., is still undetermined, it is not deemed advisable or safe 
to make further payments in its behalf until a decision is finally 
reached ; thence notice as to accruing interest on note must be dis- 
regarded. Assoon as he can safely do so Mr. Shepherd will settle 
the matter. 


Y’r’s, &c.., A. C. BRADLEY. 


E. CARUSI, 
Special Auditor. 
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144 And also, under date of June 16th, 1876, Mr. Bradley again 
ressed a note to the commissioners on 
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the interest on the 
a 4 ‘ rr '> 5% 5 . ] ‘ *4 re | ; 
overdue note, and [ will introduce (nat, to 


2 = & ie ee =~ J, } cc T°.) y 
(] aper offered 1n evidence, marked Kxhibit No. 


145 L’~ TTR \ 
i. PBAA TLL DiI I i.% 
ke A ? ~-— f % T).. x _ 
: Pit] vk } YV i>i ci ‘ c if | vy 4" | “s iaa a9 
> } } os - | 
B ‘ ldlt ¢ >' 4 iJ ~ a ' 
% ; z 
\ .S yy * % ; ’ it 
f ‘ PF, f ¥ ‘ 
& ‘ I LTyISS] rie aa oO} | Ne’ Y i | i) 
, + > | % 17 AA 

Ux] a. Y « UTS Ih Fe ation To note CY f mee VIC Ls >] Oy — 

; f ; | ; . . ; ] H 
celved The same objection to paying 1 CS Ol Si | 1 heid 
eV V cy ? ; 7 cy t 7 } } } ‘ ? > I ‘ i + + 
GUPIDY penaing SUI Stlii DOIGS, aS all appe Deel iKeT to ie 
“S111 = | Sow) en a j | 1} I oD | ? , ‘ . | 

i) | Vill i} as > « is Ulipel wr | { i , ‘ *€ Vi 

- 

7 , 

F i I oe 009 4 re a. 7 . . : re a } ae 4 f ' 
lected dauring the Past vear, as Cong! eSS appropriated ONLY SL.oOUU 
> naitty ssa ll cr VV uit vr} | yur aavTesra ‘ iy iy 4 ti. . ae ae  éf 
CONQGILIONALLY. Wall uUNtll next week. aiter we see tne nature oI tne 

} } } } . - } } 
appeal Dond, vetore LYONS to the extrem«¢ Wur titie, you Know, Is 

:  . . 

4 _ + ; ; ’ t ' 
bad and has hot een perfected W you ¢ I ~ 
V ; - | ‘ ¥ 
| : 
Yours truly V. DADE I 

4 ¢ 

KH CARUS] 

- . a& 4 " 

Opecia Auditor 

. ° $ 4 — > . « ~ 
i ‘ i . . . 
16 some LIThHe In July. id/o. Li : i i Ji (i i e¢ t i | 
r ‘ } 17 thy Br: i] iy ; € +» ‘ “ . 
trustees named In 1@ pradiey aqeed [ I tne 

> . } — } sacl } } * } » 4 4 , 7 

property des bed 1n the said deed, and unde date psuLiV Ji it 
} Ab ‘an } } 1 
P ‘ . ee s/f Wat i. a nN . iy ; , ; —— . 
was so advertized. lhereupon Mr. Sheph ra nied i ior 1niune 
‘ ay 
‘ 5 } a } 
‘ ‘ . Tata . 4 "> ‘ . ’.} > * Mot %% ‘+7 oY -per¥ > 
tion al id obtained a tem porary restralning ordel 
‘ y } > ee. 
. mre ‘ : ‘ 1a Lah 4 a 7 acs 
Mr. ¢ ARUSI] VV aS that the Olil 1n this Cast 
4 That is tl Ast) sa thie es Findine that the 1 
A. Hat 1S the Dllil in this Case. nang that the property was 
A I s ty rating and hat Mir Cha | ara rPeQHe ¢ all, ‘Tv? ‘ys 7} ’ r fay?ty 
Gece rioraulng ana | lat vil. Ori pti ra was Corie LiliS! ULit PCLIitSs aCCI U- 
- » See ' a oe 7 wt es ; ae o 2% +" : a Beas : , } 
Ing from the property, We made an envort and we lnpstructed our 

} -_ | rp rt . ’ 

counsel, Volonel Pott 


tten,to make an effort tohavea receiver appointed 
fo. the purpose of collecting the rents and to have Mr. Sh 


| ) CA LENA us bici ¥ i LIECTIV ee ‘ ii- 
; 
gue Ria a , 
joined from their further scneigesate’ and in pursuance of that direc- 
a > 
" i a fr % | = cat ; bos vy A | ‘ ,% ’} ; fon 
tion to our counsel he obtained ¢ Wunection from the court in this 


ease, dated March 18, 1878. alex this, however, we lear! | 
147 that Mr. Shepherd, notwithstandin 


4 


si. , 1) " | Qo ’ ; }? To is * caver 4 cl 
was still collecting the rents on this property, and 


. " , = . " } sch ’ sa or + — 4] £4. ; 

upon requested our counsel to bring the Inatter to the attention of 
] | — - } . ‘ ork e 7 rid ‘ 'y J : | 

the court and to obtain such further order in the cause us night 


seem hecessary to protect the interest of the Freedman’s Savings 
and Trust Company, and on the 21st + ation, 1878. we filed our 
petition in the cause for that purpose. ‘The prayer of the petition 
was denied by the order on file in this case, ‘dated Feb. 21, 1879. 
The commissioners then made another effort, and requested their 
counsel to file another petition for the appointment of a receiver 
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& 
which petition was filed in the case March 12, 1879, and a decree 
was made in pursuance of that (by consent of Wm. F. Mattingiy, 
solicitor for A. R. Shepherd) on the 10th of May, 1579, appointing 

Mr. Bradley as receiver, and directing him to take charge of 


148 the property, “and to apply to the Post Office Department of 


the United States for and collect and receive the rents now 
due and thereafter to become due, whether included in judgments 
of the Court of Claims, a special appropriation by Congress, or in 
drafts issued by the Treasury Department of the United States, and 
whether in the hands of any of the parties to ;this cause or not, for 
the use and occupation of the premises mentioned and described in 
the said proceedings,” &c. Subsequent to this decree the suit men- 
tioned as the McGhan case 

Mr. Carusr: Subsequent to what decree? 

A. This last decree of May 10th, 1879, appointing a receiver; the 
suit known as the McGhan suit was dismissed by the Supreme Court 
of the United States. Thereupon we requested our counsel to have 

. the original restraining order granted in this case set aside 
149 soas to enable us to proceed under the Bradley deed of trust 
and sell the property, and the restraining order was accord- 


ingly dissolved by the decree of the court, dated the 17th day of 


Jan, 1880, filed in this case. We thereupon directed the surviving 
trustee, Mr. George W. Stickney, to advertize and sell the property 
under the terms of the Bradley trust, which he did, the commis- 
sioners becoming the purchasers of the property at and for the sum 
of $8,500.00, subject to special and general taxes. 


By Mr. Torren: 


Q. What was the date of the sale? 

A. The date of the sale was February 16, 1880. 

Q. Has a conveyance been made and delivered ? 

A. Mr. Sticknev executed a deed to the commissioners, and the 
same has been placed on record and is recorded in Liber 934, folio 
250, of the land records of the District of Columbia. 

@. Recorded when? 
150 A. Reeorded on the 20th day of F ebruary and dated on the 
18th of February, 1880. 

Q. What was due at the time of the sale for general and special 

taxes—about how much? Give it in a rough way. 


By Mr. Carus! (interposing): 


ou bought it subject to these general and special taxes? 


Y 
Yes, sir. 
Was it advertized to be sold subject to the general and special 
3? 


Q. 

A. 

Q. 
taxes 
A. 


Yes, sir. 

Q. Have you got a copy of the advertisement? 

A., (After examination of papers.) I don’t seem to have a copy of 
the advertisement here. At the time of the sale there was due on 
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unpaid notes of Bradley the sum of $14,600.00 and $5,227.03 inter- 
est, being computed at the rate of 6 per cent. after the maturity of 
the notes. 
@. Now, which notes are still in the hands of the commis- 
sioners ? 
151] A. The four last notes. From the proceeds of the sale we 
paid an advertising hill incurred in August, 1877—the ad- 
vertisement of the first sale for which he enjoined us—the old ad- 
vertising bill incurred in August, 1877, amounting to $40.25, and 
for the advertising and auctioneer’s fees for making the sale, $98.85, 
making a total of $139.10. The balance we applied in payment of 
the overdue interest as far as it was required, which left $3,133.87, 
which we applied in payment of part of the principal of the first 
overdue note, being the second of the series secured by the deed of 
trust; and the balance, $453.87, we applied to the second overdue 
note, being the third of the series secured by the deed of trust, 
leaving the sum of $11,466.18 due for principal upon the remaining 
notes. 
Prior to the time when otherwise the statute of limitations 
would become operative on any of those notes we called 
152. upon Mr. Bradley and secured from him an endorsement 
waiving the effects of the statute. This, I believe, has been 
done on two or three notes. 


By Mr. Torren: 


Q. Mr. Leipold, it has been stated during the litigation which has 
arisen between Thompson and the commissioners of the Freed- 
man’s Bank that when the draft was issued by the Treasury De- 
partment for the $1,800.00 in payment of the Judgment rendered 
by the Court of Claims the draft was endorsed by Shepherd and 
by Bradley, and that the disposition of the funds in a certain way 
as specified in the answer by Mr. Wilson was agreed upon by these 
parties. ‘That took place long after the restraining order that was 
issued in March, 1878. Now, I want to know from you whether 
you or any of the commissioners, within your knowledge, were 

invited to that convention. where that transaction was done, 
153 ~=and whether or not you were there or whether you had any 
knowledge or information about it? 
[ never knew anything about it until the matter was brought 
to my attention by yourself. 

@. When was that? 

A. After the filing of the papers which called attention to it or 
after the argument had taken place in the court. I remember of 
your calling my attention to an opinion of Judge MacArthur in 
which he commented upon this consent having been given by the 
commissioners of the Freedman’s Savings and Trust Company. 

@. You could not testify whether Mr. Creswell or Mr. Purvis, the 
other commissioners, had any knowledge of it? 

A. I spoketo them about it and they said they had no knowledge 
of it whatever. 
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Q. When did you first get any intimation that a claim of that 
sort was urged? I want the date of your information, if you 
154 = can give it.. 

A. It was brought to my attention some time about the first 
day of July, 1879, just prior to my making an affidavit which was 
filed in this cause on the 2nd of July, 1879. 

Q. Who has possession of that property now, or who collects the 
rents? 

A. Wedo. I ought to have stated that an order has been made 
by the court discharging the receiver and directing him to turn 
over the property to the commissioners of the Freedman’s Savings 
and ‘Trust Company. 

. Well, has he done that ? 

A. Upon presenting that order to the disbursing clerk of the Post 
Office Department, he has recognized our possession to the property 
from and after the date of sale and has paid us rent since that time. 
). Has there ever been any agreement between the commissioners 
and anybody relating to a diversion of the proceeds of those 
155° two suitsin the Court of Claims, from the debt secured on that 

property ¢ 

A. Never. 

Q. Have you made ony other efforts, aside from those mentioned 
in conneetion with this suit, to get possession of the proceeds of the 
judgments in the Court of Claims? 

A. I do not remember any. 


(Mr. Totten states that he here closes his examination of Mr. 

Leipold, but desires him to produce copies of the notes referred to in 

his testimony.) 
(Cross-examination waived.) 


pte 
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R. H. T. LEIPOLD. 
Adjourned until Thursday, March 22, 1880, at 2 o’clock p. m. 
E. CARUSI, 
Sp’l Auditor. 
06 WASHINGTON, D. C., Tourspay March 25th, 1880. 
Examination postponed to Tuesday, March 30th, 1880, at two 
o’clock p. m. 
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EUGENE CARUSI, 
Sp’'l Auditor. 
157 W AsHINGTON, D. C., Tugspay, March 30, 1880. 


Met pursuant to postponement. 
Present: Messrs. Carusi, Totten, Leipold, Wilson, and (subse- 
quently) Morris. 


Examination of Mr. LEIPoLD resumed. 


Witness here produces the four promissory notes referred to in his 
testimony at the previous examination, and true copies of the same 
are offered in evidence, marked, respectively, Exhibits 4, 5, 6, and 
7,and hereto annexed. 
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158 EXHIBIT No. 4. 
Copy. 
$2,6503%°%. W ASHINGTON, D. C., June 9, 18738. 
Two years after date I promise to pay to the order of the Freed- 
man’s Savings and T. Co. twenty-six hundred and fifty dollars, at —, 
value received, with interest at 8 per cent. per annum, payable semi- 
annually. 
(Signed) A. C. BRADLEY. 
No. — Due TD 
Secured by deed of trust duly stamped 
True copy 
EK. CARUSI, 


Special Auditor. 
Endorsements on back: 


Int. paid to Dec. § 


In consideration of forbearance to sue at thistime I hereby waive 
all benefit of the statutes of limitation. 
May 23, ’78. 


(Signed) A. C. BRADLEY. 


Ree’d, Feb’y 16, 1880, $2,650 & 851.09, interest to date on this note. 
(Signed) G. W. STICKNEY, 


Su. Trustee. 
159 EXHIBIT No. 5d. 
Copy. 


$2,900.00 W ASHINGTON, D. C., June 9, 1873. 
Three years after date I promise to pay to the order of the Freed- 
man’s Savings and Trust Company twenty-nine hundred dollars, at 
—, value received, with interest at 8 per cent. per annum, payable 
semi-annually. 
(Signed) A. C. BRADLEY. 
No. —. Due ——. 
Secured by deed of trust duly stamped. 
True copy. 
E. CARUSI, 
Spl Auditor. 
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Copy of endorsements. 
Int. paid to Dec. 9, ’73. 
ee O74. 
a eee Se. 

In consideration of forbearance to sue at sree tim e I hereby waive 
all benefit of the statutes of limitation, reserving, of course, any other 
rig! 1t of defence to which I am entitled. 


June 11, ’79. 
(Signed) A. C BRADLEY. 


Rec'd interest in full to Feb’y 16, ’80 ($989.38), & $483-8%, on ac. 
of principal. 
(Signed) GEO. W. STICKNEY, 
Su. Trustee.. 


160 EXHIBIT No. 6. 
Cor 
$2 150.00. W ASHINGTON, D. C., June 9, 1878. 


Four years after date I promise to pay to the — “fl the Freedman’s 
Saving and Trust Company Eee aan hundred and fifty dollars, 
at —, value received, with interest at 8 percent. per annum, payable 
semi-annually. 


(Signed) A. C. BRADLEY. 


No.—. Due 
Secured by deed of trust duly stamped. 


True copy. 
KE. CARUSI. 
Sp'l Auditor. 
Copy of endorsements. 
Int. paid to Dec. 9, ’73. 
? : June 9, ’74. 
‘ geack 74. > 
Rec’d int. in full to Feb’y 16, 1880 ($1,137.67). 
(Signed) G. W. STICKNEY, 
Su. Trustee. 
161 EXHIBIT No. 7. 
Copy. 
RK 


$5,900.00. W asuineaton, D. C., June 9, 1873. 

Five years after date — promise to pay to the order of the Freed- 
man’s Savings and Trust Company fifty-nine hundred dollars, at —, 
value received, with interest at 8 per cent. per aunum, payable semi- 


annually. | 
(Signed) A. C. BRADLEY. 
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1565, of the first part, and And 
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the c1LY O| \\ ashington, District of ¢ oluinbia, or the second part, wit- 


approved March 31 
hesseth : 

That whereas at a meeting of the board of ore * sald corpora- 
tion, party of the first part, held in the city « f Wash 1Fton, District 
TC \bia, on Thursday, the twelfth day of ng ee A D. 1873, the 
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purehase the piece Ol parcel of land and premises hereinattel de- 


( d for the sum of eighteen thousand and five hun 
dollars, and authorized and directed its president to execule a 
thereof to said party of the second part, as is testified by the signa- 
ture of the secretary of said board hereto annexed 

Now, this indenture witnesseth that the said party of the first 
part, for and in consideration of the sum of eighteen thousand 
and five hundred dollars ($15,000), to it pee at and before the seal- 
ing and delivery of these presents, the receipt whereof Is hereby ac- 
knowledged, hath venhigd natliaed and ur iA transferred, conveyed, 
and confirmed, and doth by these presents grant, bargain and sell, 
transfer, convey, and confirm, unto the said party of the second part, 
his heirs and assigns, all that certain piece or parcel of land situate 
and lying in the city of Washington aforesaid, known and described 
as part of lot number four (4), in square numbered three hundred 
and seventy-seven (377), beginning for the same at the southwest 
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corner of said lot and running thence on the line of E street twenty- 
four (24) feet, thence north one hundred and fifty-nine (159) feet to 
an. alley, thence west twenty-four (24) feet, and thence south one 
hundred and fifty-nine (159) feet to the place of beginning, together 
with all the improvements, ways, easements, and appurtenances 
thereto belonging or in anywise appe rtaining : 

To have and to hold the said piece or parcel of land and premises 
together with the appurtenances, to, unto, and to the use of the said 
party of the second part, his heirs and assigns, forever. 

In testimony whereof the president of the said corporation, party 
of the first part, hath hereunto signed, named, and affixed the cor- 
porate seal the day and year first hereinbefore written. 

JOHN W. ALVORD, 
Pres't F. 8S. & T. Co. 
G. W. STICKNEY, [corporate SEAL. | 
Actuary and Secretary. 


Signed, sealed, and delivered in the presence of— 


N. CALLAN. 


164 District oF CoLumBia, | ., 
County of Washington, {~~ 


I, Nich. Callan, a notary public in and for the said county and 
District, do hereby certify that J. W. Alvord, to me known to be 
president of the board of trustees of the Freedman’s Savings and 
Trust Co., party to a certain deed, hereto annexed, bearing date on 
the sixteenth day of June, in the year eighteen hundred and sey- 

enty-three, and acknowledged said deed to be the act and deed of 
the’ Freedman’s Savings ‘and Trust Company for the purposes 
therein expressed. 

Given under my hand and notarial seal this sixteenth day of 
June, A. D. 1878. 

N. CALLAN, 
Notary Public. 


(Recorded on the 17th day of June, 1873, in liber 722, folio 248, 
of the land records of the District of Columbia.) 
165 Mr. Totren: I also file a copy of a lease from Andrew C. 
Bradley to the Postmaster General, dated June 6th, 1873. 
(Paper marked “ Exhibit No. 9” and hereto attached.) 
166 Exuipit No. 9. E. Carusi, Sp’] Auditor. 


Lease of Andrew C. Bradley to Postmaster General. Dated June 6, ’73. 


This indenture, made this sixth dav of June, in the year one 
thousand eighi hundred and sev entv-three, by and between Andrew 
C. Bradley, of Washington, D. C., of the first part,and John A. J. 
Creswell, Postmaster Gener al, for and in behalf of the United States 
of America, of the second part, witnesseth : 

That the said party of the first part, for and in canidicneiion of 
the rents, covenants, and agreements to be paid, kept, and performed 
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by the party of the second part, doth hereby devise and lease unto 
the said party of the second ne — certain premises, with the 
four-story brick house and brick stable thereon, situated on the north 
side of “* EK” street, between 9th a 10th stree ts. in the elty of W ash- 
ington, in the District of Columbia, and beonane as house numbered 
915 on said “ KE” street northwest; to have and to hold to the party 
of the second part for the term of three years from and after the Sth 
day of June, anno Domini one thousand eight hundred and seventy- 
three, with the pore to the said party 0 f the second part of cl 
renewal of the said term forthe further per! iod of two years, the said 
party of the aeenelr part vielding and paying therefor the annual 
during the said term, and a subsequent renewal thereof as afore- 


, of fe 


: our thousand two hundred (4,200) dollars, payable quar- 
terly on the 30th day of September, the 3lst day of December, the 
olst day of March, and the 30th day of June 

And it is hereby mutually understood and agreed by and between 
the parties hereto that this lease is made subject toan appropriation 
by Cong ess for the payment of the rental herein stipulate d for,and 
that no payment shall be made to said party of the first part on ac- 


ay 
| 
count of such rental until such appropriation shall be available, and 
that as soon as practicable aiter a e? propriatl ion shall become 
available the arrears of the rent due shal ibe paid in full, and there- 
after poy ment shall be made at oe times andi in the manner herein- 
before stipulated. | 

And it is hereby agreed by said party of the first part that he will 

his OWh expense remove such partitions and construet such par 
titions, with necessary doorways and doors, in said building, and 
construet such water closets, with the nece ssary water connec 


as may be req t ulired by 


tions, 


i i ad “9 on 2 > Y + 4 | ; ct — 
the SUpPePrVISINY arenitect OF tne Treasury 


y 
7? ? ae ; — a arcdar ll oe — oe 
Department, and that he will leave in good order all gas fixtures 
] | “hg . “ " . »t <> , " mon } » ¥ 
now In said uilding for the use of the said partly ol the second part, 
and the said party of the second part will keep the said premises in 
e - . 


eood repair during the continuance of this lease and any renewed 
term thereof, and the expenses of any aiterations of or “dd) 
the interior not herein otherwise provided for, so as to adapt it to the 
use of the United States and not calculated to damage the rem ises. 
are to be borne by the party of the second part, and all taxes and 
assessments legal ly levied or charged upon the property are to be 
paid by the party of the first part: 

And if 1s here by further provided that in ease the premises or any 


, 


, , ‘Pra " ee Mae 
part the re of du Iringe sald term or the renewal tnereot be destroyed ot 


: } > ek ND. , . Ly 
Inyurea bv lire or of her ubnav< idable easu alty, sothat the same 
ary 1] } ] Ree a ‘| staat ea ah 
167 shall be thereby rendered anfit for use, then the rent herein- 
| ° _ . ‘ io 7 . ac " 5 
before reserved, or a just and proportionable part there OT, ac- 


- } were Tt ‘ vy ] byes | ; . 
cording to the extent and nature of the injury sustained, shall be 


, } = ‘ ; } ’ | . — 
Suspe nded or abated until the said premises shall have been put 1n 
proper condition for use by and at the expense of the said party of 


the first part; and the said party of the behstny part covenants to de- 
liver up said premises to the party of the first part at the determina- 
tion of this lease or at the end of any renewal of the term thereof in 
good order and condition, reasonable wear and use thereof and in- 
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jury by unavoidable fire or other casualty excepted; and it is fur- 
ther stipulated that the party of the second part may, at or before 
the delivery of the premises aforesaid, remove such additions to or 
improvements of the same placed on the premises by the party of 
the second part, the renewal of which, as aforesaid, will not injure 
the premises, as he, the said party of the second part, may elect so 
to do. 
In witness whereof the parties hereto have hereunto set their 
hands and seals the day and year first above written. 
“ “ " ~ 
A. C. BRADLEY. [ SEAL. ] 
[ Departmental Seal. ] 
JNO. A. J. CRESWELL, 


Postmaster General. 


' 
a 
>] 


igned, sealed, and delivered in the presence of— 


r. A. SPENCE. 
A. G. MILLS. 


Law Office of Andrew C. Bradley, No. 6385 F street. P.O. box 335: 


WASHINGTON, D. C., Nov. 21, 1874. 
Hon. Postmaster General. 
Sir: Alexander R. Shepherd, Esq., of this city, has purchased of 
me the property known as No. 915 E street, Washington, D. C., I 
leased by the Post Office Department, and I,in consideration thereof, 
hereby assign and transfer unto him the lease thereof, and fully 
authorize and empower him to collect the rent therefor, 
Witness ny hand and seal this twenty-first day of November, A. 
D. 1874. 
A. C. BRADLEY. [sEAt.] 
Witness : 
EWELL A. DICK. 
168 Mr. Totren: Also copy of deed from A. C. Bradley and 
wife to Alexander R. Shepherd, dated Aug. 27, 1874. 


(Paper marked “ Exhibit No. 10” and hereto attached.) 


169 Exuisit No. 10. EE. Carusi, Sp’l Auditor. 


Deed from Andrew C. Bradley and Wife to Alexander R. Shepherd. 
Dated Aug. 27, 1874. 


“Exhibit H.” 


This indenture, made this twenty-seventh day of August, in the 
year eighteen hundred and seventy-four, between Andrew C. Braa- 
ley and Sue H. Y. Bradley, his wife, of the first part, and Alexander 
R. Shepherd, of the second part, all of the city of Washington, Dis- 
trict of Columbia, witnesseth: That the said partiesof the first part, for 
and in consideration of the sum of eighteen thousand dollars to them 
paid by the said party of the second part at and before the sealing 
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and delivery of these presents, the receipt of which is hereby ac- 
knowledged, have granted, bargained, and sold, assigned, transferred 
conveyed, and confirmed, and do hereby grant, bargain, and sell 
assign, transfer, convey, and confirm, unto the said party of the 
second part, his heirs and assigns, all that certain piece or parcel o 
land situate and lying in the said city of Washing 


aa we ae gk, apres he sane ’ ' ain . a wtet Pe eee 
described as Part of iot numbered tour ({ 1). in Pea numobpered three 


hundred and seventy-seven (577), beginning for the same at the 
southwest corner of — lot and running the nee on the line of E 
street east twenty-fo (24) feet; thence north one hundred and 
fifty-nine (159) feet ray an allev; thence west twenty-four (24) feet; 
thence south one hundred oid fifty-nine (159) feet to the place of 
beginning, together with all and singular the improvements and 

to the same belonging or in anywise appertaining, 


- es Lm waa i ‘7% . Sa: | hk Pere os aa ; 7 
re | 1d all the Tl Lit, LItie, 1uterest, and estute of the said p ‘rties of the 
‘ | | } _ @ . . roe : 

: he t +s) . ’ . ‘ ® 4 4 "<4 _ . te ." ° ry 4 5 P = if . Se ee 
iirst part in and to toe sale , LO sheng and to hold the said piece or 
2 ae ) 
parcel of land and pren 
f the second part. his h aise. Satiever 
U LHe SCCOUGTd pal, DIs Ne irs and aSSIQnNS, rorevef. 


In testimony whereof Lhe said par 
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es 
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Unto set thelr hands and Seals the dav and vear nrst nerelnovetore 


rr . 7 . ¥ ’ 5 
DisTRICT OF COLUMBIA, 
County of Washington, | 


s* 


I, D. R. Bell, a notary | public in ¢ 
do hereby certify that Andrew C. : 
parties to the deed above written, bearing date the twenty-seve nth 
day of August, in the year eighteen hundred and seven ty-four, and 
to me well known as such, and acknowledged the same, respectively, 
to be their act and deed; and the said Sue Y. Bradley, he ing by me 
ved the cee! to be 


examined apart from her husband, acknowledg 
her act and deed and declared that she executed the same willingly 


and wished not to retract it. 
Given under my hand and notarial seal this eleventh day of Sep- 
tember, A. D. 1874. 
D.R. BELL, [SEAL 
Notary Pub Pe 


170 (Recorded on the 11th day of September, 1874, ir liber 797, 
folio 489, of the land records of the Di str ict of Cistans hia) 


171 Mr. Totren: Also copy. of deed of trust from Andrew C. 
Bra lley anl wie to John W. Alvord and George W. Stick- 
ney, dated ree 9, 1873. 
(Paper marked “ Exhibit No. 11” and hereto attached.) 


56 THE FREEDMAN 'S SAVINGS AND TRUST CO. ET AL. VS. 


172 ExuiBit No. 11. E. Carusi, Sp’] Auditor. 


Deed of Trust from Andrew C. Bradley & Wife to John W. Alvord and 
George W. Stickney. Dated June 9, 18783. 


This indenture, made this ninth day of June, in the year one thou- 
sand eight hundred and seventy-three, between Andrew C. Brad- 
ley and Sue H. Bradley, his wife, of the city of Washington, Dis- 
trict of Colum bia, of the first part, and John W. Alvord and George 
W. Stickney, of the same place, of the second part: 

Whereas the said Andrew C. Bradley stands justly indebted unto 
the Freedman’s Savings and ‘Trust Company in the sum of seven- 
teen thousand dollars, for which amount he hath passed unto the 

said Freedman’s Savings and Trust Company his five promissory 
notes bearing even date with these presents, for sums of twenty-four 
hundred dollars ($2,400), twenty-six hundred and fifty dollars ($2,650), 
twenty-nine hundred dollars ($2,900), thirty-one hundred and fifty 
dollars ($3,150), and fifty-nine hundred dollars ($5, ary respectively 
and payable, respectively, in one, two, three, four, and five years after 
date, with interest at eight (8) per centum per annum, payable semi- 
annually,and being desirous to secure the punctual — of said nutes 
when and as the same shall respectively become due and payable, 
with all interest and costs due and accruing thereon, the said parties 
of the first part therefore execute these presents. 

Now, therefore, this indenture witnesseth that said parties of the 
first part, for and in consideration of the premises and the sum of 
one dollar in lawful money of the United States to them in hand 
paid by the said parties of the second part at and before the sealing 
and delivery of these presents, the receipt whereof is hereby ackrowl- 
edged, have granted, bargained, sold, aliened, enfeoffed, released, and 
conveyed, and do by these presents grant, bargain, sell, alien, enfeoff, 
release, and convey, unto'the parties of the second part and the sur- 
vivors of them, his heirs and assigns, the following-described real 
estate situated in the city of Washington, District of Columbia, to 
wit: All that certain piece or parcel of land known and described 
as part of lot numbered four (4), in square nnmbered three hundred 
and seventy-seven (377), beginning for the same at the southwest 
corner of said lot and running t thence on the line of “E” street 
east twenty-four (24) feet; thence north one hundred and fiftv-nine 
(159) feet to an alley ; thence west twenty-four (24) feet, and thence 
south one hundred and _ fifty-nine (159) feet to the place of begin- 
ning, together with all the improvements, ways, easements, rights, 
privileges, appurtenances, and hereditaments to the same belong- 
ing or in anywise appertaining, and alli the estate, right, title, 
interest, and claim whatsoever, either at law or in equity, of 
the said. parties of the first part of, in, and to the said piece 

parcel of land and premises; to have and to hold the said 
piece or parcel of land and premises with the appurte- 

173 —nances unto and to the use of the said parties of the second 

part, the survivors of them, his heirs and assigns, in 


ae way 
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and upon the trusts nevertheless hereinafter mentioned and 
none other—that is to say, 1n trust to permit the said parties, An- 
drew C. Bradley, his heirs or assigns, to use and occupy the said 
described premises and the rents, issues, and profits thereof to take, 
have, and apply to and for their sole use and benefit until default be 
made in the payment of said notes or any of them or any instalment 
of interest due thereon or any proper cost, charges, commission, half 
commission, or expense in and about the same, and upon the full 
payment of all of said notes and the interest thereon and all other 
proper costs, charges, commissions, half commissions, and expenses 
at any time before the sale hereinafter provided for to release and 
reconvey the said described premises unto the said Andrew C. Brad- 
ley, his heirs or assigns, at his or their costs; and upon this further 


trust, that upon default being made in the payment of the said notes 
or -_ of them or any instalment of interest due thereon or any 

oper cost, charge, commission, half commission, or expense in and 
abot it the same, there and at any time thereafter to sell the said piece 


or pare! of land and premises at public auction in front of the prem- 


ises after at vst twenty days’ notice of the time, place, and terms of 


sale by advertisement in some one or more of the newspapers printed 
and wubliabed § In erie said city of Washington, which said terms of 
sale shall be as follows, V1Z., i amount of indebtedness secured by 


this deed of trust with expense of sale in cash and the balance at six 
and twelve n bea for which the notes of the purchaser, bearing 
interest from the day of sale and secured by a deed of trust on the 
property sold, shall be ahem: a dep sit of two hundred dollars shall 
be required of the anu haser at the time of sale, — all conveyancing 
and iphicay x stamps S hall } ve al the € ; X pe Lise O the purchaser ; and 
upon this further trust, upon full compliance with the terms of sale, 
to convey the pro ee rty in fee simple to the purchaser or purchasers 
thereof, at his, her, or their cost and expense and without any lia- 
bility to see to the application of the purchase-money, and out of the 
proceet is of said sale or sal es, first to pay all proper costs, charges, 
and expenses, and to retain as compensation a commission of three 
per cent. on the amount of said sale or sales; secondly, to pay what- 
ever may then remain unpaid of the said notes and the interest 
thereon, whether the same shall be due or not, and, last, to pay the 
remainder, if any, to the said Andrew C. Bradley, his heirs or assigns; 
and the said Andrew C. Bradley doth hereby covenant with the said 
parties of the second part, the survivor of them, his heirs and assigns, 
that all taxes upon the said land shall be duly paid, and that the 
building on said parcel of land shall be kept insured during the con- 
tinuance of this trust in some good and responsible fire-insurance 
company or Com pi inies to the satisfaction of the parties of the second 
part, in the sum of twelve thousand dollars for the benefit of the 
debt hereinbefore described, and the policy or policies of insurance 
be assigned to the said parties of the second part as trustees under 
these presents; and, further, that in case the said Andrew C. Bradley, 
his heirs or assigns, shall fail to pay the taxes or to keep said prop- 
erty so insured, then the taxes may be paid and the property be in- 
sured for the amount aforesaid by the legal holder of the notes before 
8—230 
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mentioned, and the amount of taxes and premium paid shall be 
considered a part of the expense of said notes secured hereby, in de- 
fault of payment of which the said parties of the second part or the 
survivor of them shall have power to sell said property hereby con- 
veyed as aforesaid, and shall dispose of the proceeds of sale as here- 
inbefore provided; and it is further agreed that if the property 
shall be advertised for sale under the provisions of the deed and not 
sold, then the said trustee shall be entitled to one-half com- 

174 missions above provided to be computed on the amouni of 
the debt hereby secured and at such time remaining unpaid. 

In testimony whereof the said parties of the first part nave here- 
unto set their hands and seals on the day and year first above 
written. 
A. C. BRADLEY. [SEAL. | 
SUE H. BRADLEY. [seatr. |] 


Signed, sealed, and delivered in presence of— 


WILLIAM FITCH. 


District OF COLUMBIA, 
County of Washington, { 


és. 


[, William Fitch, a notary public in and for the county aforesaid, 
do hereby certify that Andrew C. Bradley and Sue H. Bradley, his 
wife, parties to a certain deed bearing date on the ninth day of June, 
A. D. 1873, and hereto annexed, personally appeared before me in 
the county aforesaid the said Andrew C. Bradley and Sue H. Brad- 
ley, being personally known to me to be the persons who executed 
the said deed, and acknowledged the same to be their act and deed, 
and the said Sue H. Bradley, being by me examined privily and 
apart from her husband and having the deed aforesaid fully ex- 
plained to her, acknowledged the same to be her act and deed and 
declared that she had willingly signed, sealed, and delivered the 
same and that she wished not to retract it. 

Given under my hand and notarial seal this ninth day of June, 
A. D. 1873. 
WILLIAM FITCH, [sgat.] 

Notary Public. 


(Recorded on the 18th day of June, 1873, in Liber 721, folio 250, 
of the land records of the District of Columbia.) 


175. NATHANIEL WILSON produced and sworn on behalf of the 
commissioners of the Freedmen’s Savings and ‘Trust 
Company by Mr. Torren: 


Q. You are a party defendant to this suit, Mr. Wilson, having 
been brought in after the cause had been pending for some time, are 
you? 

A. I believe so. 
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Will you state your connection with this case in reference to 

the causes in the Court of Claims, and state, in the first place, when 
you filed the first petition in the Court of Claims. 

A. I was employed by Mr. A. R. Shepherd some time in the 

ler part of 1876 to Institute a suit ve the Court of Claims for t 

the premises described in the petition to the Court 


eovery of rent ior 
a je nae en a as } ; ee Ss — 2+ 2 
of Claims, which is filed herewith. It was filed in the Court of 
6 Oe ; ; Pek , : >» TRIE 
Clulms on the (th day ol December, 1d/60. 
— 4 > | ? ‘ y ; t ° 
176 KXHIBIT No. 12. EK. Carusi, Sp’l Auditor 
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United States Court of Claims 
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Your petitioners, Andrew C. Bradley and Alexander R. Shepherd 
& . x 
and George lar iOT, Henry A. W liilard, and Samuel Cross, trustees, 
ie ‘ eee pets ae ger ae 
1t1ze1 nited States residing and domuleliled in the ecitv of 


l. That heretofore, to wit, on the 6th day of June, in the year 
1873, the said Andrew C. Bradley, by his indenture of lease; bearing 
date the year last aforesaid, whe reunto the said Andrew C. Bradley 
Was partly O the first part and John A. J. Creswell. Postmaster Gen- 


ge eee ee Re Sa: HR, Ae. e 4 = fee aes ae cin ca 
|, for and on behalf of the | n ted States of America, was party of 


? ] 
‘ | 
nd part, for and in consideration of the rents, covenants, and 


Lne second |} 
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agreements In sald lease specified, demised and leased unto the sai 
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USE brick stable thereon, situated on the north side of 
I) street, between Ninth and Tenth streets, in the city of Wash- 
177 ineton. in the Distriet of Columbia, and known as house 
\bered 915 on said E street northwest. for the term of 
iaroc weats trom: anid aller thodith.duy.ollameck: (ane as 
hnree years trom and aiter the oth day ol June, ¢ Of0, WILN the 


United States of America those certain premises, with the four-story 
4 
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vl , 

privilege to the said United States of a renewal of the said term for 
: ne ca . ° Q° } j ] 

the further period of two years, at and for the nt nual ren during 

the said term and a subsequent renewal there of of four thousand 


,° 
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two hundred dollars ($4,200), pavable quarterly on the 30th day of 
September, the 3lst day of December, the 3lst day of March, and 
the 30th day of June. 

That in and by said lease it was understood and agreed that said 
lease was made subject to an appropriation by Congress for the pay- 
ment® of the rental therein stipulated for, and that no payment 
should be made to the said Andrew ©. Bradiey on account of such 
rental until such appropriation should be available, and that as soon 
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as practicable after such appropriation should be available the arrears 
of the rent then due should be paid in full, and thereafter payments 
should be made at the times and in the manner therein before stip- 
ulated. 

That in and by said lease it was further understood and agreed 
that the said Andrew C. Bradley, party of the first part, should, at 
his own expense, remove such partitions and construct such parti- 
tions and necessary doorways and doors 1n said building, and con- 
struct such water closets, with the necessary water connections, as 
might be required by the supervising architect of the Treasury De- 
partment, and would leave in good order all the gas fixtures then 
in said building, and pay all taxes and assessments legally levied or 
charged upon said property ; all of which said covenants and agree- 
ments will fully and at large appear from the original of said lease 
when produced, a true copy of the same being contained on the 12th 
page of No. 42 of the miscellaneous documents, House of Represen- 
tatives, 43d Congress, Ist session, a copy of said document being pro- 
duced and filed herewith and m: ade a part hereof, and marked “A. R. 

S. Exhibit No. 1. 
178 II. That immediately upon the signing and delivery of 

said lease the premises therein described were taken posses- 
sion of and occupied for and on behalf of the said United States of 
America, and from the date when occupation and possession was 
taken as aforesaid were continuously, until the expiration of said 
term of three years, and have since continuously been used, oecu- 
pied, and possessed by the employees of the Post Office Department, 
under the authority and direction of the Postmaster General of the 
United States of America, for the benefit of the Government of the 
United States of America, for the transaction of public business. 

[1l. That all the agreements made and entered into by the said 
Andrew C. Bradley on his part have been fully and faithfully per- 
formed and kept. 

IV. That after said lease was signed and delivered, to wit, on the 
16th day of December, 1873, the said John A. J. es Post- 
master General as aforesaid, communicated to the Congress of the 
United States, through the Hon. John A. Garfield, chairman of the 
Com mittee on Appropriations of the House of Represent itives, the 
facts showing the exigency of the public service which required the 
use of said premises for office purposes, and a copy of said lease, as 
is shown by said miscellaneous document No. 42, already marked 
A. R.S. Exhibit No. J in this case, and which, it is pray ed, may be 
taken and considered as a part of this petition. 

V. That said communication having been duly considered, the 
deficiency bill reported by said Committee on Appropriations, being 
House bill No. 3030, 48d Congress, Ist session, contained the follow- 
ing provisions : 

“For rent of house numbered nine hundred and fifteen EK 

179 street northwest, for further accom modation of the clerical force 
of the Department, from June sixth, eighteen hundred and 
seventy-three, to June thirtieth, eighteen hundred and seventy-four, 
four thousand four hundred and eighty-eight dollars and eighty-six 
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XI. That considerable sums of money were expended in prepar- 
ing said premises for the occupation by the emplovees of the Post 
Office Department and in the execution and performance of the 
agreements contained in said lease, and that for the use and occupa- 
tion of said premises, considering. the situation and value thereof 
and the expenditures made thereon, the said sum of $4,200 per 
aunum was no more than a fair and reasonable compensation. 

XII. That at the time said lease was made and executed as 
181 aforesaid, on the 16th day of June, 1873, the legal title in and 
to said premises were vested in the said Andrew C. Bradley, 
but was held by him to the use and benefit of the said Alexander R. 
Shepherd, the equitable owner thereof; that afterwards, to wit, on 
the 24th day of August, 1874, the said Andrew C. Bradley sold and 
conveyed said premises to the said Alexander R. Shepherd, and on 
the 2lst day of November, 1874, assigned said lease to said Shep- 
herd, and directed all payments of moneys due and to become due 
under said lease to be made to the said Alexander R. Shepherd, and 
that afterwards, to wit, on the 15th day November, 1876, the said 
Alexander R. Shepherd, by his indenture of that date, assigned and 
transferred all his right and interest in and to this demand and 
claim to the said George Taylor, Henry A. Willard, and Samuel 
Cross 1n trust for the benefit of the creditors of him, the said Alex- 
ander R. Shepherd. 

XITi. That by reason of the premises there became and is due 
from the United States of America to the said Andrew C. Bradley to 
the use and for the benefit of the said Alexander R. Shepherd and 
the said George Taylor, Henry A. Willard, and Samuel Cross, trus- 
tees as aforesaid, the said sum of $4,200, and that the petitioners are 
justlv entitled to said amount after allowing all just credits and offsets. 

XIV. That no assignment or transfer of this claim or any part 
thereof or interest therein has been made except as stated in this 
petition. 

XV. That the petitioners are, each of them, citizens of the United 
States, and have at all times borne true allegiance to the Govern- 
ment of the United States, and have not in any way voluntarily 
aided, abetted, or given encouragement to rebellion against the 
Government of the United States, and that the facts stated in this 

petition are true. 
182 & 183 Wherefore your petitioners pray that judgment may 
| be entered in favor of the said Andrew C. Bradley, to the 
use and benefit of Alexander R. Shepherd and George Taylor, Henry 
A. Willard, and Samuel Cross, his trustees as aforesaid, for said sum 
of four thousand two hundred dollars. 

The address of the petitioners is Washington, D. C., and the ad- 
dress of their attorney, Nathaniel Wilson, is No. 685 F street, Wash- 
ington, D. C. 

A. C. BRADLEY. 
ALEX. R. SHEPHERD. 
GEORGE TAYLOR, 
HENRY A. WILLARD, 
SAMUEL CROSS, 


. - 


Trustees. 
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DISTRICT OF COLUMBIA: 


UE Pee SP eT ene) eee S| ae ee 27 C2 
Be it remembered that on this 5th day of December, A DD. 1876, 
} 4 j oa) . T, a ¢t ' . > 5 scrces . 5 ® ; * | . ; . _ st 
before the subseriber, a United TALES ommissioner for the District 
Be ae al “ e } Va ee is a ot Me ex 
aforesald., personally apps eared Andrew ¢ Bradley, who, being first 
h at 


} ~~ “7 tt. seo j . ’ . a = * sed ¥? a i? : | f° a mr 
qauiv sworn, Geposes | and Says hat he has carefully read Lune TOTreLZO- 


} : 
iows the contents t 


ws 


| ‘tion bv him subseribed and ] 
Ing petition Dy Him subseribed and k 
Bice | amt } 1? Soa f i of - ii, | i Bas i. 7 
that the facts therein stated are true to the best of his knowledge 


; } s | ee ‘ 
and pellel 


SEAI HENRY R. ELLIOTT. 
5 ‘ f Gili i | th, Dist Ltt ayi ( AT, frit) fi 
184 l.XHIBITS 
\. R. S. Exuterr No. 1. Henry R. Elliott, Com’ 


S' = vil a/ 
. y roy + rs "> ¥ > T> Jan i. 7" san & @, . 
' HOUSE OF REPRESENTATIVES. x) 12 
Ist ee ' } : {<)> 
OeSSIOI } 5 Ly ta 
Py, if. ef < | 7 7, 7 co YY J | 7] / fa, > 7 "3 } ty ~“ oe PP ".. " 
Ustimates, vouchers, and Lt PlLaAnaltOnNs Ov} fesicvency LSstimates 
y ” + . . —_ | ‘> , ; 
7 ar tin nan » bean nao 7 : a . . — > iA 
wetter trom: the [ ostmaster General LO Hon. James A. Grarneld, 


chairman of the Committee on Ap ypropriations, with estimates, 


vouchers, and explanations of del i1C ie até y estimates. 


Vos ] » 17 | "72 ’ arr: a ] 2B? itto ' mAnriatinneae 
Decembei Ad, 1873.—Referred to the Committee on Appropt iatlons 


{ 
and ordered to be printed. 


Post OFFIcE DEPARTMENT, 
W ASHINGTON, 1). fA December 16, 1878. 
Sik: I have the honor to make the following request, viz 


t. ‘Chat to the bill making ap propri itions out of any money in 
the ‘Treasury, not otherwise appropri: ited, for supplying de ficie ncles 
or the fiscal year ending June 30, 187 4, there be inserted the sum 
of $5,653.33, being amount required to meet the expense incurred 
in alterations and improvements to the Post Office building, made 
necessary iby the change of grade of Eighth street (see paper here- 
with marked-A), and the sum of $4,488. 46, being amot Int req uired 
for rent of house No. 915 E street north west. from June 6, . 1873, to 


7 > | 


June 80, 187: 


2d. That the sum of $4,200 be added to the estimate for contingent 
expenses of the Post Office Department, on page 47 of the Secretary 
of the —aeetioni s book of estimates for the fiscal year ending June 
30, 1874, for rent of building above mentioned. ‘The papers here- 
with, marked B, numbered 1 to 14, inclusive, set forth the exigency 
of the service in requiring the use of the said house for office 
purposes, 
That the sum of $2,101.87, amount due special agents of 
this Department, be appropriated out of the deficiency in the 
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185 postal revenue for fiscal year ended June 30, 1872. (See 
paper herewith, marked C.) 
[ am, sir, very respectft ully, &e., 


TNO. A. J. CRESWELL, 


Posimaster General. 
Hon. J. A. Garfield, chairman Committee on Appropriations, 


House of Rep. 


Schedule of Papers Accompanying Letter of Postmaster General to 
Chairman of Committee on Appropriations, House of Representatives. 


Letter. Subject 
A ....Report of supervising architect on bill of M. J. Emery & 
Bros. 
B 1-.--Report on the necessity for more room. 
B 2_.-_Schedule of proposals for renting buildings to the Post 
Office Department. 
B 3.---Report of the supervising architect on building. 


B 4___~Report of the chief clerk supervising architect’s office and 
. . i = . . 
assistant superintendent State Department on buildings. 
B 5..-.Supplemental report of above officers. 


oe oe ee oe ee ee 
a ee ee ee 


6... Proposal for rent of premises 1000, 1002, and 1004 F street. 
7~---Proposal for rent of premises 809 K street. 
8... Proposals for rent of premises 508 Ninth street. 
neces Shs canara for rent of premises 708 E street. 
10_-_. Proposals for rent of premises 618 F street. 
11 ___-Proposals for rent of premises 915 E street. 
eae Proposals for rent of premises 913 E street. 
13. 8 roposals for rent of premises (May building) Seventh and 
E Sts. 3 
B 14____Lease of premises 915 E street. 
C Letter of C. Cochran, sy relative to amounts due special 


agents of the Post Office Department. 


A. 
Report of Su ET VISiNG Arch itect On Bill of M. J. Emer & Bros. 
i; L Y Y 


TREASURY DEPARTMENT, 
OFFICE OF SUPERVISING ARCHITECT, February 28, 1875. 

Sir: In accordance with your instructions I have examined the 
bill of Messrs. M. J. Emery & Bros. for alterations and improve- 
ments to the Post Office building, rendered necessary by the change 
of grade of Eighth street, which made said alterations and improve- 
ments necessary in order to provide an entrance for the mail wagons 
to the court-yard of the General Post Office. This work was of a 

nature that could not be foreseen and provided for. 
186 Under these circumstances Messrs. Emery & Bros. agreed 
to perform the work at the lowest market. rates, tr usting for 
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an appropriation to be made by Congress for the amount, which 
proposition I recommended be accepted in my letter of October 18, 
ultimo, and the work has been completed. 

[ find, after careful examination of the vouchers for the work 
performed by Messrs. Emery & Brothers and the sub-contractors, that 
they are a and proper and not above market rates, except- 
the bill of Messrs. Finegan & Nasdall, all the items of whose 
bill show excessive, and the bill is, in my opinion, not only exor- 
bitant, but discreditable to the contractors. ‘Their bill amounts to 
S1.411: a In noevent can I recommend the payment of more than 
$845, which would bea fair and reasonable allowance and would 
give them full ame rates for the labor performed. With this ex- 
ception the prices, as I hava proviowa stated, are fair and satis- 
factory; and | recommend that an appropriation of $9,633.33 be 
obtained of Congress for the se ttlement t of this claim, which is, in 
my opinion, reasonable and just. 

Very respectfully, A. B. MULLETT, 


Supervising Architect 


Hon. J. A. J. Creswell, Postmaster General 
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Post OrricE DEPARTMENT, 
W ASHINGTON, D. C., May 9, 1873. 

Sir: The undersigned, designated by you a committee to examine 
the building now occupied by the Post Office Department and the 
Sixth Auditor’s Bureau of the Treasury Department, in order to 
ascertain whether it is practicable to obtain sufficient room therein 
to accommodate the rapidly increasing business of the Department 
and of the auditor’s bureau, beg leave to submit the following re- 
port: 


The immediate and rs essing necessity for increased facilities in 
transacting the public business arises from the fact that Con- 
187 gress at its last session authorized the Signer ment of fifteen 
clerks in the sixth auditor’s office; and, furthermore, the in- 
troduction of the postal-card system. ‘The constant extension of the 
postal service throughout the country, the increase of the money- 
order business, together with other work imposed upon the Depart- 
ment by recent Congressional action, render the appointment of at 
least eight additional clerks absolutely necessary. These twenty- 
three additional clerks must be provided with room in which to 
perform their duties; hence the necessity of the examination made 
pursuant to your Instructions. 
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The increase in the number of post offices in the United States, 
now numbering over 32,000, has caused a great increase In the la bors 
of the Department, especially in the postage stamp and stamped 
envelope division of the Third Assistant Postmaster General’s office 
and in the several divisions of the office of the auditor, and it is 
now found that the parts of the building assigned to these offices are 
insufficient to afford the room actually necessary to enable the clerks 
to properly perform their duties. The rooms are crowded, many of 
the occupants being compelled to have their desks in corners far re- 
moved from the light: in some cases clerks engaged in different 
kinds of work are located in the same room, causing confusion and 
increasing the liability to errors. In the present buili ling there are 
no vacant rooms which can be made available for the accommoda- 
tion of additional clerks. We have, therefore, In accordance with 
your suggestions, instituted — with the view of ascertaining 
whether any building or rooms outside of the Department could be 
secured. The only buildi: n the neighborh ood that can be ob- 
tained, as far as we are at » cet informed, is at No. 708 E street 
immediately opposite the main entrance to the Department. This 
building is now being repaired and fitted up by Messrs. A. L. Barber 
& Co., the present lessees, and it is in every way suitable, and_ pos- 
session can be obtained at any day. It contains some fourteen or 
fifteen rooms, all of good size, ‘and many of them larger than the 
rooms in the Post Office buil ding. They are well lighted and ven- 
tilated, and in every way suited for offices. There are stationary 
washstands 1n each room and water closets on each floor. The lessees 
will fit up the building in accordance with the wishes of the Depart- 
ment, and will lease it at a rental of $400 per month. 

The building is not of sufficient size to accomodate the 
188 whole of any bureau of the Department, and as the work of 
each division of the auditor’s office is so intimately connected 
the other no part of that office could be moved toa separate 
building. The same will apply to the postage-stamp division of the 
Third Assistant Postmaster General’s office, which must be retained 
near the auditor’s office; but the topographical division of the Sec- 
ond Assistant Postmaster General’s office is somewhat of an independ- 
ent division and might readily be moved to the new location, which 
is in every way adapted for its use. The moving of that division 
would vacate seven rooms in the Post Office building, which would 
answer the present needs of the two offices. | 

[In submitting this we would suggest that action be taken as speed- 
ily as possible, : as the room is wanted for immediate use, and the 
lessees of the building we have inspected are anxious to have the 
matter concluded, as they are receiving applications daily for the 
renting of rooms for offices, which, if done, will prevent its being ob- 
tained hereafter. 

In view of all the circumstances, and especially the impossibility 
of procuring rooms in the present building for the additional cleri- 
cal force required, we feel justified in pressing upon your attention 
the urgent necessity of obtaining the increased accommodations, 
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the chief clerk of this office, A. G. Mills, Esq., and the assistant super- 
intendent of the State Department, W. T. Dewdney, Ksq., who is an 
experienced mechanic. I also examined personally such buildings 
as appeared from their report and from an examination of the ex- 
terior to be at all adapted to tke wants of the Department. 

The property at the corner of F and Tenth streets, being proposi- 
tion No. 1, is, in my opinion, entirely too remote from your Depart- 
ment, and is in bad condition and undesirable. 

Property known as 809 E street, being proposition No. 2, is 

190 not specially desirable, and the owner declines to fix any re nt 

unless the Department expresses a willingness to lease the 

building. Under these circumstances I do not tl hink that any fur- 
ther consideration of these premises is necessary. 

Property known as 508 Ninth street, being proposition No. 3, is a 
good and substantial building, but is not, in my opinion, as desira- 
ble as proposition No. 7, which is offered at a lower reut and has a 
north and south exposure. 

Property known as 708 E street, being proposition No. 4, is, in my 
opinion, entirely unsuitable, there being but six rooms in the build- 
ing that are adapted for clerical purposes, the basement being en- 
tirely unfit for any sueh purpose. The rent for this building is 
greatly in excess of that of any other property offered, taking into 
consideration the amount of accommodations. 

Property known as No. 618 F street, being proposition No. 5, is a 
good building, but possesses no special advantage over proposition 
No. 3 save a north icoshiiee while the rent is $1,000 more. 

Property known as No. 915 E street, being proposition No. 6, is 
undoubtedly the best buil ling offered the Departme nt. It is larger 
and better lighted than any other, and has recently been placed in 
thorough repair and renovated from top to bottom. It has been 
occupied ever since its erection by the family of the owner, who was 
also the builder, and is as clean and well adapted for office purposes 
as any building that has been used as a dwelling-house can be. The 
only objection that can be made is the amount of rental, which is, 
in my opinion, rather high. The agent informs me that the owners 
are willing to make any alterations or improvements that the De- 
partment may desire without extra cost, and I think it probable 
that they might be induced to reduce the rent. Should the Depart- 
ment desire to rent it some alterations in the interior will be re- 
quired, the nature of which I have explained to the agent, and have 
been assured by him that the owners will make the same without 
charge. I recommend the lease of this property by the Department, 
provided the terms are or can be made satisfactory to the Depart- 
ment. 

The next property is the house adjoining, known as No. 913 E 
street. This building is as well adapted to the wants of the a ral 
ment as any offered save the one preceding, but it is considerably 

smaller and much out of repair, and in need of a thorough 
191 renovation, which would be indispensable before occupancy 
by your Department, and would, as I understand, be charge- 
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of available room space in the main building, and has nine small 
rooms, indifferently lighted, in the back buildit hg. 

Building No. 508 Ninth street (No. 3) is a three-story and — 
brick building, with two-story back building. Itisan old building. 
It has in the main building 2,185 feet of room space av: ailable f for 
office purposes, and the back building is divided into small rooms 
which would be of little use <e — ‘eS. 

Building No. 708 FE street (No. 4) is a very old building, without 
ya ~ building, the basement of W hich is now being reconstructed. 

( itains three rooms we | | adapted for office purposes, COnttaliia: my 
072 superficial feet. It contains, in addition, 1,568 feet of room 
space which would be available for office purposes. It also has three 
attic rooms and five rooms in the basement, two of which would an- 
swer for office purposes. The building is now undergoing re pair, 
and when completed will be stated with a furnace, hot and cold 
water, and gas. It could be made available for a small division of 
clerks, but contains less office room than any of the buildings of- 
fered. : 

Building No. 618 F street (No. 5) is a well-constructed four-story 
‘brick building, with two-story back building. It contains in the 
main building 2,220 feet of room space available for office pur poses, 
excepting that the ceiling of the fourth floor is rather low. It also 
has in the back building a room suitable for an office, containing 

025 superficial feet of space; in addition to which the back 

193 building contains four small rooms. This building has a 

good, dry cellar, in which is a furnace which heats the first 

floor and halls of the main buildi ing. Itis also well supplied with 

water, has gas fixtures in every room, and is in perfect order through- 

out, all the: walls and ex ilings of all the rooms and ‘e ii being e ither 
painted or papered. The house is in excellent condition. 

Building No. 915 E street (No. 6) is a large, substantially con- 
structed and comparatively new brick building. It has four stories 
in the main building and three stories in the back building, with 
cellars under both. The buildi: ng is now unoccupied, is in thorough 
repair throughout, and ready for immediate occupancy. It has 
water pipes on each floor and gas fixtures in every room, and the 
greater part of the building is heated by a furnace. yn eam 
feet of available room space for offices in main building, 2,304 ; 
back building, 1,240; in addition to which are bath rooms, water- 
closets, kitchen, and cellars. The hall is six feet wide, the ceilings 
high, and the rooms well lighted. This building we consider the 
best adapted for office purposes, for the reason that the back build- 
ing is separated from the main building by an area and brick-cov- 
ered hallway which admits of two rear windows to each floor, thus 
admitting to the main building more light and air from the rear 
than either of the other premises which havea back building afford. 

We also tnclose a proposal of A. L. Barber & Co. to rent the build- 
ingon Eighth street known as the Waverly House, which offer, 
Mr. Barber informed us, is withdrawn, as the house has been rented 


to private parties. 
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nineteen rooms, most of which are 


well lighted and ventilated. 
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The second building includes Nos. 1002 and 1004, is entirely dis- 
connected with the corner house exce ept in the third story, and con- 
tains a large hall 35 feet deep by 45 feet on F street, _ a 20-foot 
ceiling, and lighted by five high windows fronting north. From 
this hall two rooms open everaging about 18 feet by 25 feet There 
is a large basement room arrange d for fuel 

These buildings adjoin but one other only, to wit, on the west, 
which separates them from the alley. There is considerable yard 
room, having two outlets, one on Tenth street and the other in the 
alley on the west. 

For further information apply to Dr. W. P. Johnston, No. 1307 F 
street. 

Very respectfully, your obedient servants, 
W. P. JOHNSTON, M. D 
C. H. LIEBEROSEAEN. 


ell. Postmaster General. 
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Proposal for Rent of Premises No. 809 E Street. 
WASHINGTON, D.C., May 21, 1878. 

Sir: Understanding from what seems reliable authority that your 
Department is in need of more room to accommodate the clerical 
force in certain branches of its Department, I take the liberty of call- 
ing your attention to a has building owned by meat No. 809 E 
street between Eighth and Ninth streets northwest. 

The building is quite new and Is over 27 feet front by 87 or 90 feet 
deep, is four stories high, with an attic, and contains 22 or 23 
in all, five water-closets, and a fine bath-room, = one of the finest 
operating furnaces in the basement cellar probably in the city, and 
itsconvenient location and proximity tothe Ge neral Post Office build- 
ing js too obvious to re na comment. 

Should you be of opinion, after inspection, that the build- 
196 ing will suit your purpose the rent can be fixed on a basis 
satisfactory to all. 
I have the honor to be, very respectfully, 


F. B. CULVER. 


o Toons 


Hon. J. A. J. Creswell, Postmaster General. 
B 8. 
Proposal for Rent of Premises No. 508 Ninth Street. 


W ASHINGTON, May 26, 1875. 
Sir: I hereby offer to the Government for rent my house, No. 
508 Ninth street northwest, brick dwelling, four stories high, 26 
feet front by 40 feet deep, with back building. 
The building was two years ago occupied by the Pension Office, 
and found to possess all the essential requisites of light, ventilation, 


m™ ey 
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and large rooms for a _ ernment office, and for — [ am In- 
formed the Government paid twenty-five hundred dollars per year. 
property is now estimated at from twenty to leminhes thou- 
sand dollars in value, and I consider that twenty-two hundred dol- 
lars per year would be a fair rent, in view of the purpose for which 
but am willil ng, if that price is objected to, to take 


3 , 
5 _-_ -. + J y . 
It Was to de iat 


22,000 per anbnuni for it 


Very respectfully, &c., A. Y. P. GARNEST. 


ra a (TTT. t? mA DN ae , oer 1TOro 
'REASURY DEPARTMENT, May 26, 1878. 
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Sir: Referring to our conversation this morning, allow us to say 
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and make modifications 
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plete all the improvements now In progress 
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the same to suit the purposes of the Departme nt, giv ing sixteen 
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11) 

an Ana hive rs 7? ¥ : . > ~niea » rah and rder wit! fur ‘ *g> 
omces and five rooms in complete Nnish anda order, Ith turnace, 
hot and cold water, and wash-stands, &c. We will also give the De- 
partment the pr lV “mn OE of renewing the rent of said premises ior a 


Cf. ) 


second period of five years at the rate of $400 per month 

Also, if the Department desires to have a 12-foot French roof put 
on and completed in good stvle at any time during the term of rent 
or lease, we will do the same for an additional price of $50 per 
month, thus viving three more offices. 


We desire an answer to this on or before the 20th instant. 


We are, sir, yours very respectfully, | oe 
L. BARBER & CO. 


Hon. J. L. Routt, Second Assistant Postmaster General. 
10—230 
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B 10. 
Proposal for Re ’ Premises No. 618 F Siree 
posal for fent of Premises No. 015 L£ Street. 


198 sir: The premises No. 618 F street (square 456) is the centre 
house and lot of the square immediately east of the east front 
of the Post Office Department. 

The alley entrance to the lot is midway between Seventh and 
Sixth streets; alley 30 feet wide and paved, and the best alley in the 
city. On this alley, adjoining (nearly) my premises, are the stables 
just rented by the Department of the Interior. 

The dwelling is four stories, with two-story back building. The 
basement has new furnace, which heats the parlor and dining-room 
and passages, and is perfectly dry, paved with brick, with front en- 
trance on F street, and bells, &e. 

First story.—Hall, front room (saloon style for parlor), 19 by 40; 
next room, in rear, is 16 by 30; next room, 20 by 20; next room, 
12 by 15 Caundry); next comes the back yard, the width of lot, and 
40 feet depth to stables; then the stable, concreted and rat proof, 
with accommodations complete for two horses, with hydrant and 
carriage-room for one carriage and buggy, and servant’s room above. 

Second story.—Two large rooms and one passage room in front 
building, with one small room, 10 by 12; one bathing-room, &c., 9 
by 12, and one large room in rear, with porch between ; ornamented 
grounds un either side. 

Third story—Main building, two large rooms and one passage 
roon). 

Fourth story.—Main building, two large rooms and one passage 
roon). 

In all there are fourteen available rooms, beside bathing-room,. 
laundry, water-closet, and stationary closets; also water-closet In 
yard, with hydrant water. Ten of these rooms are large; four of 
them are average-sized, sinall rooms. 

The water from the house and the surface water is carried off in 
an underground sewer, with water-trap for all points of discharge 
of water. No gases from sewer can enter the premises. 

Water and gas throughout main and back buildings; stationary 
wash-stands, &c.; premises newly papered, grained, and painted ; 
chandelier in parlor room, eight burners, glass, and four other 
burners, and full supply of gas-burners throughout house. 

I will rent the premises to the Government for three or more years 

at $3,000 per year, payable $250 monthly. 


199 The premises are one and a half or two minutes’ walk from 
your Department. 
Respectfully, De WITT C. LAWRENCE, 


Of Mason, Fenwick & Lawrence, 
Northeast Corner 7th and F Streets. 


Hon. Postmaster General. 


Note.—Paved cellar under whole of the main building. 


A. R. SHEPHERD ET Al... & A. R. SHEPHERD VS. uv. W. THOMPSON. éa 


ous 
<e 
SOAR AY RRA ny Me 
eres ene, 
i a tnt hte Wp nt ep ite ee 


D.., fas [ trae Re , af Premise No Ht £& 7 CVs . 
Lroposat jor ent oO} remises No. 915 EL olreet. 


W ASHINGTON, D. C., May 22, 187: 
Dear Sir: I have the honor to submi the iiltewwe 
regarding house No. 915 E street: preecaion sphtiiniie or five years 
or ten, 1f desired, for $400 per month. This house contains twenty- 
two rooms. has been recently repaired, and ss fitted up in elegant 
style. It is complete in ul its appoint nents. I do not think the 
Department can obt Idi 
commodation of a clerical foree. The key is at ny office, and [ wil 


~ 


taln as suituble a bDuliding in the eity for the ac- 


} 
i 
bye y |. LO how Vou the nren << at anv tim 
ID pial LU DS OW \ Cui t 1c premises cit ally Litnie., 
4 } é ¥ y 
Yours truly, b. H. VW Al LN E R 
Hon. Jo} in A. J. | reswell, * ostmaster Genera! 
B 12 
é . 7 
Prop Sat [07 Kent O} Premises \ )] i Stree 
oa f . sd , ¥ rN i OR ’ "o> 
W ASHINGTON, D. C., May 26, 1878 
* t } : ‘ ] * ] ea , *y} > 5 ¢ *>* £7 | bas. y ( r . 
Sir: I desire to lease to the Government my house, No. 913 E 
} | " : . | hase ‘ . tw, i . 
street northwest, for Government use, for the sum of $1,800 pel 
annoam 
* . | _ 4 { FA } 
The house Is four stories high Zo feet [ro in i4 feet aeep, ana 
contains thirteen rooms 
4 H . N i 
Very respectfully Mrs. A. SARGENT 
No. \) ty } Sf Let \ eth j [ 
T> } . ’ : ' 
He ij \ i> Mullett, arenitect, ( 11ted states i} cS r' ; 
lay > 1H 
900 B 13. ; 
| 
is yr) nnn  Qbaoot { 
Proposal OT hen ' May Bi sali lang, Seven t} and if otreets 
WASHINGTON, D. C., May 28, 1873 
. 
co’ . . 1 } 1 ae oe “ cy ; ; pa F . j + 4 7 . .> _ ‘ 
Srr: 1 will rent the three stories in May building (stores not 1 | 
cluded) for $6,480, or | will rent the second and third stories fo1 : 
my - ~ } ae b Bae . i nc “3? | Laird { 
$0,000 per annum. In ease it is decided to take the second and third 
- c ] . ‘ } > ry + - — | | a saul a a 
stories alone I reserve one of the s mpl ir rooms in the third story 
¥ ° ’ ‘ | _ ve 
or some articles i hi ive store d there ~f i 
a, gv AT wp Lry 7 4 7 
Very respectfully, JOHN FRED’K MAY 
. ; | - ry. v e 
‘. B. Mullett, sq 


B 14. 
Lease of Premises No. 915 K Street 


o> 


This indenture, made this 6th day of June, in the year 1873, by 
and between Andrew C. Bradley, of Washington, D. C., of the first 
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part, and John A. J. Creswell, Postmaster General, for and in behalf 
of the United States of America, of the second part, witnesseth: 

That said party of the first part, for and in consideration of the 
rents, covenants, and agreements to be paid, kept,and performed by 
the party of the second part, doth hereby demise and lease unto the 
said party of the second part those certain premises, with the four- 
story brick house and brick stable thereon, situated on the north side 
of E street between Ninth and Tenth streets, in the city of Wash- 
ington, in the District of Columbia, and known as house numbered 
915 on said E street northwest; to have and to hold to the party of 
the second part for the term of three years from and after the oth 
day of June, anno Domini 1873, with the privilege to the said party 
of the second part of a renewal of the said term for the further 
period of two years, the said party of the second part yielding and 
paying therefor the annual rent during the said term and subse- 
quent renewal thereof as aforesaid of four thousand two hundred dol- 
lars ($4,200), payable quarterly, on the 30th day of September, the 
sist day of December, the 3lst day of March, and on the 30th day 

of June. 
201 And it is hereby mutually understood and agreed by and 

between the parties hereto that this lease is made subject to 
an appropriation by Congress for the payment of the rental herein 
stipulated for, and that no payment shall be made to said party of 
the first part on account of such rental until such appropriation 
shall be available, and that as soon as practicable after such appro- 
priation shall become available the arrears of the rent then due 
shall be paid in full, and thereafter payment shall be made at the 
times and in the manner hereinbefore stipulated. 

And it is hereby agreed by said party of the first part that he will, 
at his own expense, remove such partitions and construct such parti- 
tions with necessary doorways and doors in said building, and con- 
struct such water-clusets with the necessary water connections as may 
be required by the supervising architect of the Treasury Department, 
and that he will leave in good order all gas fixtures now in said 
building for the use of the said party of the second part; and the 
party of the second part will keep the said premises in gond re- 
pair during the continuance of this lease and any renewed term 
thereof, and the expenses of any alterations of or additions to the 
interior not herein otherwise provided for so as to adapt it to the 
use of the United States and not calculated to damage the premises 
are to be borne by the party of the second part and all taxes and 
assessments legally levied or charged upon the property are to be 
paid by the party of the first part. 

And it is hereby further provided that in case the premises or 
any part thereof during said term or the renewal thereof be de- 
stroyed or injured by fire or other unavoidable casualty so that the 
same shall be thereby rendered unfit for use, then the rent herein- 
before reserved or a just and proportionable part thereof according 
to the extent and nature of the injury sustained shall be suspended 
or abated uatil the said premises shall have been put in proper 
condition for use by and at the expense of the said party of the 
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first part, and the said party of the second part covenants to de- 
liver up the said premises to the party of the first part at the ter- 
mination of this lease or at the end of any renewal of the term 
thereof in good order and condition, reasonable wear and use thereof 
and injury by unavoidable fire or other casualty excepted. 
202 And it is further stipulated that the party of the second part 
may, at or before the delivery of the premises aforesaid, re- 
move such additions to or improvements of the same placed on the 


premises by the sald party of the second part, the removal of which 
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While the Department makes its estimates as nearly as possible 
for its necessary requirements, there will occasionally be a deficiency 


or a surplus, as in the years ending June 30, 1872, and June 30, 
Very respectfully, your obedient servant, 
C. COCHRAN, JR., 
Chief of Division. 
Hon. J. A. J. Cresswell, Postmaster General. 


A. R. 8S. Exuisits Nos. 2 ann 8. He nry R. Elliott, Com’r. 


Post OFFICE DEPARTM ENT, 
W ASHINGTON, D. C., June 30, 1874. 


To A. C. Bradley, Dr. 


To rent of house No. 915 E street N. W. for use of Post 
Office Department from June 6, 18738, to June 30, 
Te A aid ewad amen Soe OO 
Aet making appropriations to supply deficiencies in the appropria- 


a 


tions for the service of the Government for the fiscal years ending 
June 30, 1873, and 1874. 


Received from G. D. Chenoweth, disbursing clerk for the Post 


Office Department, forty-four hundred and eighty dollars in full 
for the above account. 
(Signed) A.C. BRADLEY. 

(Signed duplicates.) 

Paid by check No. 1056, dated June 30, 1874. 

(Endorsed :) A. C. Bradley, June 30, 1874; rent, $4,480.86. Ap- 
proved. (Signed) J. W. Marshall, Postmaster General. August 11, 
1874. 


204 & 205 = (Paper produced, offered in evidence, marked “ Exhibit 
| No. 12,” and hereto attached.) 
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Exnuipsit No. 12. 
UNITED STATES OF AMERICA: 


Court of Claims. 
W ASHINGTON, D. C. 

I certify that the foregoing and annexed printed pages, numbered 
from one to twenty-eight, inclusive, contain a true copy of the orig- 
inal petition (and the exhibits thereto annexed) of Andrew C. Brad- 
ley, tu the use of Alexander R. Shepherd, to the use of George ‘Tay- 
lor, Henry A. Willard, and Samuel Cross, trustees, vs. The United 
States, No. 11456, filed December 7th, 1876, in the Court of Claims. 

In testimony whereof I hereunto set my hand and affix the seal 
of said Court of Claims this 26th day of March, A. D. 1880. 

[SEAL. ] JOHN RANDOLPH, 
Ass’t Clerk Court of Claims. 
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you have a copy of 1t in your hand 
a 5 orst pe ti1ti0N Was for rent du IO! the yeal ending Jui é 
Oth, 1876. On the 21st of December, 1878, I filed another petition 
} } } y } + — an ' 
ror the rent aque for the two years ending June dUth, 10/4 and June 
UTI 18 [ have a copy Of tnat petition which 1s herewith off red 
In evidences 
{(p Pot Wek sl i ee r ae > 
Pape r marxnea Exhit tL NO. lo aliq CLO nnexed.} 
Z Vi AHIBII No La EK Warus Sp’l Ai iL tO] DD C 21s 
1878. J.R 
United States ( ourt Of Ulalms 
AnpREW C. Braptey, to the Use of Alexander R. ) 
Shepherd, LO the Use of George Tay lor, Samuel | 
Cross, and Peter Kk’. Baeon,. T: ‘ustees, . No. 11978 
US. | 
Tue UNITED STATES OF AMERICA | 
rT. , ’ . ? » 7% oy o ' 
‘To the honorable the yl ldiges of the VUourt of Claims 
Your petitioners, Andre sd U. bradley and Alex. R. Shepherd, an 
George Taylor and Peter F. Bacon and Samuel Cross, trustees, citi- 
zens of the United States residing and domiciled in the city of 


Washington, District of f Columbia, respectfully represent 
i That heretofore, to wit, on the 6th day of June. in 


208 vear 1873. the said Andrew C. Bradley, by his indenture of 
lease bearing date the day and year last aforesaid, where- 


to the said a ' Bradley was part: : 

John A. J. Creswel Post: aster General, for and on behalf of : 
United States of ree , was party of the second part, for and it 
consideration of the rents, covenants, and agreements in said lease 
specified, demised and leased unto the said United States of America 
those certain premises, with the four-story brick rR nd brick 


stable thereon, situated on the north side of FE street . Ni ind 
Tenth streets, in the city of Washington, in the D cites of Fete. 


( 
bia, and known as house numbered 915 on said E street northwest, 
for the term of three years from and after the dth day of June, A. D. 
1873, with the privilege to the suid United States of a renewal 


209 of the said term for the further period of two years at and 

for the annual rent, during th l@ Sa 1d term and a su bss quent 
renewal thereof, of four thousand two iniseonom dollars ($4,200), pay 
ible quarterly on the 30th day of September, the 31st day of De- 
cem ber, the 31st day of March, and the 30th day of June. 

That in and by said lease it was understood and agreed that said 
lease was made subje ct to an appropriation by Congress for the pay- 
ment of the rental therein stipulated for, and that no payment should 
be made to the said Andrew C. Bradley on account of such rental 
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until such appropriation should be available, and that as soon as 
practicable after such appropriation should become available the 
arrears of the rent then due should be paid in full, and thereafter 
payment should be made at the times and in the manner therein- 
before stipulated. 

That in and by said lease it was further understood and 
210 agreed that the said Andrew C. Bradley, party of the first 

part, should, at his own expense, remove such partitions and 
construct such partitions and necessary doorways and doors in said 
building and construct such water-closets, with the necessary water 
connections, as might be required by the supervising architect of 
the Treasury Department, and would leave in good order all the 
gas fixtures then in said building, and pay all taxes and _ assess- 
ments legally levied or charged upon said property; all of which 
said covenants and agreements will fully and at large appear from 
the original of said lease when produced, a true copy of the same 
being contained on the 12th page of No. 42 of the miscellaneous 
documents, House of Representatives, 43rd Congress, Ist session. 

If. ‘That immediately upon the signing and delivery of said lease 

the premises therein described were taken possession of and 
211 occupied-for and on behalf of the said United States of Amer- 

ica, and from the date when occupation and possession was 
taken as aforesaid were continuously until the expiration of said 
term of three years and until the expiration of said further period 
and term of two years from and after the expiration of said term of 
three years and have since been continuously used, occupied, and 
possessed by the employees of the Post Office Department, under the 
authority and direction of the Post Master General of the United 
States of America, for the benefit of the Government of the United 
States of America, for the transaction of public business, ana under 
the terms and conditions of said lease. 

Ill. Thatall agreements madeand entered — by the said Andrew 
C. Bradley on his part have been fully and faithfully performed 

and kept. 

212 [V. That after said lease was signed and delivered, to wit, 

on the 16th day of December, 1873, the said John A. J. Cres- 
well, Postmaster General as aforesaid, communicated to the Congress 
of the United States, through the Hon. James A. Garfield, chairman 
of the Committee on Appropriationsof the House of Representatives, 
the facts showing the exigency of the public service which required 
the use of said premises for office purposes, and a copy of said lease, 
as is shown by said miscellaneous documents No. 42. 

V. That by the deficiency bill for the fiscal year 1873-1874, as 
finally passed by the Congress of the United States, it was enacted 
that there be appropriated— 

“For rent of house numbered nine hundred and fifteen E street 
northwest, for further accommodation of the clerical force of the De- 

partment, from June 6, eighteen hundred and seventy-three, 
215 to June 30th, eighteen hundred and seventy-four, four thou- 
sand four hundred and eighty eight-dollars and eighty-six 
cents; and hereafter no contract shall be made for the rent of any 
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building or part of any building in Washington not now in use by 
the Government, to be used for the purpose of the Governme nt, until 
an appropriation therefor shall have been made in terms by Con- 
gress. 

VI. That by the act of Congress entitled “ An act m: aking : a i at 
priations for the legislative, executive, and judicial expenses of the 
Government for the year ending June thirtieth, eighteen hundred 
and seventy-four, and for other purposes,” there was appropriated 
for rent of house numbered nine hundred and fifteen E street north- 
west four thousand two hundred dollars. (See Stats. at Large, vol. 


: 
VII. That accounts for the rent and under the terms and con- 
ditions of said lease from June 6, 1873, to June 6, 1874, and 
214 from June 30th, 1874, to June 30th, 1875, were made out, 
presented, and duly paid under and by virtue of said acts 
of Congress. | 

VIII. That by reason of the premises there became due and pay- 
able for the rent of said premises for the year ending June 30th, 
877, the sum of four thousand two hundred dollars, and for the 
year ending June 80, 1878, the sum of four thousand ae hundred 
dollars, for the payment of which sald amount demand was duly 
made of the Postmaster General of the United States of America 
and of the various officers of the United States of whom demand 
could properly be made, but payment thereof was refused and is 
still refused, and said sum so due as aforesaid has not been paid nor 

has any part thereof been paid, notwithstanding said demands. 
[X. That considerable sums of money were expended in 
215 preparing said premises for the occupation by the employees 
of the Post Office Department and in the execution and per- 
formance of the agreements contained in said lease, and that for the 
use and occupation of said premises, considering the situation and 
value thereof and the expenditures made thereon, the said sum of 
$4,200 per annum was no more than a fair and reasonable compen- 


sation. 


X. That at the time said lease was made and executed as afore- 
] 


said, on the 16th day of June, 1873, the legal title in and to said 
premises was vested in the said Andrew C. Bradley, but was held 


by him to the use and benefit of the said Alexander R. Shepherd, 


the equitable owner thereof; that afterwards, to wit, on the 24th 
day of August, 1874, the said Andrew C. Bradley sold and conveyed 

the said premises to the said Alexander R. Shepherd, and on 
216 the 21st day of November assigned said lease to said Shep- 

herd and directed all payments of money due and to become 
due under said lease to be made to the said Alexander R. Shep- 
herd; and that afterwards, to wit, on the 15th day of November, 
1876, the said Alexander R. Shepherd, by his indenture of that date, 
assigned and transferred all his right and interest in and to this de- 
mand and claim to George Taylor, Henry A. Willard, and Samuel 
Cross in trust for the benefit of the creditors of. him, the said Alex. 
R. Shepherd, and the said Henry A. Willard declined to ac- 
cept said trust and to act as such, trustee, and Peter F. Bacon was, 
11—230 
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under and in pursuance of the terms of said deed, appointed in his 
place and stead as trustee, and duly accepted said trust. 

XI. That by reason of these premises there became and is due 

from the United States of America to the said Andrew C. 
217 + Bradley, to the use and for the benefit of said Alexander R. 

Shepherd and the said George Taylor, Peter F. Bacon, and 
Samuel Cross, trustees as aforesaid, the said sum of $8,400.00, and 
that the petitioners are justly entitled to said amount after allowing 
all just credits and offsets. 

XII. That no assigninent or transfer of this claim or any part 
thereof or interest therein has been made, except as stated in this 
petition. 

XIII. That the petitioners are, each of them, citizens of “* United 
States, and have not in any way nerentarity aided, abetted, or given 
encouragement to rebellion agains st the Government of f the United 
States, and that the facts stated in this petition are hebrin 

Wherefore your petitioners pray that judgment may be entered 
in favor of the said Andrew C. Bradley, to the use and benefit of 

Alex. R. Shepherd and George Taylor, Peter F. Bacon, and 
218 Samuel Cross, his trustees as aforesaid, for said sum of eight 

: thousand four hundred dollars. 

The ad lress of the petitioners is Washington, D. C., and the ad- 
dress of their attorney, Nathaniel Wilson,is No. 635 F street, Wash- 
ington, D. C. ; 
A. C. BRADLEY, 

EX. R. SHEPHERD, 
MRGE TAYLOR, 

UEL CiiOSS, AND 
PETER F. BACON, Trustees. 
DisTRICT OF COLUMBIA: 


se it remembered that on this 21st day of December, 1878, before 
the subscriber, a clerk of the supreme court of ey Distric t afore- 
said, personally appeared Andrew C. Bradley, who, being first duly 
sworn, deposes and says that-he has carefully read the foreguing 
petition by him subscribed and knows the contents thereof, 
219 and that the facts therein stated are true to the best of his 
knowledge. 
[ SEAL. | R. J. MEIGS, 
lerk S. C. D. 
Per R. J. MEIGS, JR., 
Ass’t Clerk. 


“ 


220 In the Court of Claims, Washington, D. ‘ 


I certify that the foregoing is a true and complete copy of the 
petition of Andrew C. Bradley, to the use of Alex. R. Shepherd, to 
the use of George Taylor, Samuel Cross, and Peter F. Bacon, trus- 
tees, vs. The United States, No. 11978, filed in the Court of Claims 
on the 2lst day of December, 1878, and that said cause is still ie 
pending. 


SHEPHERD VS. J. W. THOMPSON, 


A. SHEPHERD ET AL. & A. R. 


R. 


~ = 


In testimony whereof I hereto set my hand and affix the sea 
said Court of Claims this 27th day of March, 1880. | 
[SEAL. | JOHN RANDOL PH, - | 
Ass’t CV'k C’t of ¢ 


221 By Mr. Torren: | 


laawmes. 


* 


Q. State, if you please, who employed you to do this professional 


= tee A. Mr. Shepherd—A ne Shepherd, sq. 


\ 
(). What was the result of the first suit? | 
A. The result of the first suit was a judgment for $1,800.00 

: ~ ] } \ . a. i, 
@. Did you take an appeal to the Supreme Court ? 


} 5 | 

i : 4 
c >A ae ; : } ' ha aon ~~? } 4 
for 84.200.00. the amount specell ed in the lease that is deseribed 1n 
‘ ; ; 


’ | r ;* ' ; i : Cs i Onn AN 
the petiti rin the Court of Claims rendered a judgment for $1,800.00. 
/ irmed, giving 


—ss 


; : ; fyi ss P t ( ‘1, ~—" e 
Un appeal t 1e dec sion of the Court of Ulalms Was al 


sane instead of the amount we sued for. 


LLz (J. Did vou recelve the money on that judgment ‘ 
A. I did 
(). State when you received it 
1. Well, I cannot say (paper handed to witness, and after exami- 
<= nation of the same he continued); the 3rd of May, 1879 
Mr. CARUSI 

Q. You took an appeal from the judgment of the Court of | : 

. . 4 . be ~ ; 
for $1,800 in your favor because 16 was not t $4,200, tne sum men- 
tioned in th | ase ¢ 


subject to the appropriation of Congress 

uF : } ‘ _ ay ane Ysera . Raion - } : 
A. Yes, sir: the Supreme ( ourt, oY five to imour, Maintained the 

. , * oe; ’ " ~ . : ° 

' IY ty r) yi ty ‘ oye rr yf iz ya } rovine fi 
construction miven to that iease the Ou! t OF Ulalms, Holding that 
c — . } i <* . | . — £ fe ; : > - ~ 
lt was made ; DV the or OL LLIC ee a SUDTeCI yall ANDI I 

AN ; : . t t , ] + | > +} 

7 ation distinetly, and that t le parties agreed Nat ti SSO! 
a } | | i * 1. ie } . ’ ’ 5 3 “= r 
Lz should take little or much, as Congress might appropriat 

} } 1? | va" rag ay ag rmt «as #hy. 
Wur SFTOUnG Wi iS that there Was no SUucil agreement as ii if 
ae ‘64 } a : aS o £1 — a . tort + 1 ~ y 
ut that the lease meant that alter 1t had been reported to Uo ‘3! 3S, 
° ‘ “> } o tt 7 thy x is ] ry? « dea tha ‘ ryryry nriati 1} f " thy, Hirst \ AT } » | 
atitl Ailvcil vii y pict UilaaE Lilt a} iO} Licht i Av?) vil tal .< &L 
iad upain wo abe tion of the lease. and eave the lease fi 1 witality 
bnat WaS a YTratluicatlon OL tue iease, all SAVES Ul iCasev i 11] Vitality 
. P 4+, } ' 
LO! thre rest or to Lerim 
> . Pa . 
tr} Mr L'OTTEN 
f i, : oe om * ; ¥ , ; n on 
(. W nore Is that money now :! 
A. In my possession 
( > Trac } Irs wi m as) a } ’ 3 h, " Tr 34 "ey Pe Ur | } aL nan ; ? ——s 
a, OV v as bone | rait issued DY LiIC rCasulry . Cpar®rviire j LU 


whose order ? 
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84 THE FREEDMAN’S SAVINGS AND TRUST CO. ET AL. VS. 


A. It was issued to the order of Andrew C. Bradley, to the use of 
Alexander R. Shepherd, to the use of the trustees. 

Q.- His trustees ? 

A. Yes, sir; Mr. Shepherd’s trustees. 


Pike pert 


2 a AND GAY NEAR RETIRE EIT, Bs SALINE NATE RAMONE SIRS Ny I 
sam Webi ty a Be * ~ 7 


By Mr. Carus! 
*} 


Q. What trustees are you alluding to ‘ 
A. Shepherd’s trustees. 
Q. Under his general assignment? 
224 A. Yes, sir; Taylor, Bacon, & Cross. 
Q. The sae assignment for the benefit of the creditors ? 
A. Yes, sir. 


By Mr. Torten: 


@. Did Bradley endorse it? 

A. He did. 

Q. Did Shepherd endorse it ? 

A. Yes, sir. 

Q. Did the three trustees endorse it? 

A. Yes, sir. 

Q. And you received the money ‘ 

A. Yes, sir. 

Q. Where did they endorse it ? 

A. On the back. 

Q. Well, where were they when they endorsed it? 

A. Mr. Bacon was at his grocery store; Mr. Taylor was at his 
office; Mr. Cross—I do not remember where he was; and Mr. Shep- 
berd was at his office, I think ; he had an office then on New York 
ave., I believe. 

Q. In your answer you state something about an understanding 
between Thompson and Shepherd as to the distribution of that 

' $1,800? 
225 Yes, sir. 

Q. Will you state where that bargain was made, if you 
know anything about it personally? I want to know where the 
agreement or understanding was made, and when it was made, be- 
tween Shepherd and Thompson and you, as to the disposition of 
this $1,800 as set forth in your answer. 

A. I think that to carry out that earlier agreement it was agreed 
by Mr. Bradley and Mr. Shep yherd—I think Mr. Shepherd was at 
his office when I got their signatures to the draft—got their endorse- 
ments to the draft, they remarked that the proceeds of the draft 
were to be paid to Mr. Semen. less my fees and charges and less 
also a commission of 2} per cent. which Shepherd stated (I remem- 
ber distinctly) was due to An drew C. Bradley. | 
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By Mr. Carust: 


226 Q. Now, Mr. Wilson, you say that thut agreement which 
you have just detailed was to carry out the prior agreement. 
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S6 THE FREEDMAN’S SAVINGS AND TRUST CO. ET AL. VS. 


Q. The injunction of March 18th, 1878, was served upon you, was 
lt not? | 

A. Ido not know; I thought it was April; there was an injunc- 
tion served upon me. 

@. (Handing paper to witness.) I now show you the injunction of 
March 18th, 1878, and ask you if that was served upon you; and, if 
so, when ? 

A. Yes, sir; that was served upon me; [I can tell from this en- 
dorsement on it—on the 20th of April, 1878. 

@. Were you notified by the commissioners of the Freedman’s 
Bank or by anybody acting for them that you must not pay this 
money over to anybody ? 

A. In no way except by this injunction. 

@. Were you notified by me as counsel ? 
230 A. In no way except that the injunction was to be consid- 
ered in force. 
Q. Now, will you state what took place under the second petiti-n 
which you filed in the Court of Claims? What proceedings were 
had under that ? 7 

A. The petition was filed and then a bill was prepared for the rent 
for the two years and presented to the Post Office Department, and 
was referred to the Treasury for settlement, upon the basis of $1,800 
a year rent; it was audited, passed through the various stages of 
approval, audit, &c., and finally a draft was sent to me for the 
amount; I think it was some $3, 


weet 
~ 
Y 
j 


By Mr. Carust: 
. The draft was drawn in the same way as the othe 
A. Yes, sir. 
Q. Went through the same formalities as to endorsements ? 
A. Yes, sir. 
931 By Mr. Totren: And it is payable in the same way 
A. Yes, sir; and that: draft is in my possession still, doing 
nobody any good. 
By Mr. CaRust: 


Q. When you presented this second draft for $3,600 to the _ ct- 
ive parties for their indorsement, as you had done with the first f 
were any instructions given to you ? 

A. I did not present that, because the proceedings in court began, 
and there were injunctions and orders and rules—a variety of pro- 
ceedings—and I thought it was quite unnecessary for me to attempt 
to get the endorsements. 

Q. So that the $3,600 draft has never been indorsed ? 

A. No, sir; it has not. 

By Mr. Torren: 
Q. And it is still exactly as it was when it came from the Treas- 


9 
ury: 
A. Just exactly as it was when it came from the Treasury. 
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THE FREEDMAN’S SAVINGS AND TRUST CO. ET AL. VS. 


By Mr. Carust: 


(. What deed of trust is that? 

A. That is a deed of trust executed March 10th, 1873, and recorded 
in Liber No. 712, folio, 128, of the land records of the District of 
Colum bia. 

Q. T’o secure an indebtedness from Shepherd to Thompson ? 

A. Yes, sir. 


LIE RISE PED MMM NELLIE A BOB iy eke nn 


Q. To Mr. John W. Thompson ? 

A. Yes, sir; William Thompson is the trustee. * 
(). Have any of those lots been released, to your knowledge? 

A. I do not know; I have not any knowledge at all, sir. 


(Cross-examination waived by Mr. Morris.) 
E. CARUSI, 
Sp’'l Auditor. 
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236 JOHN W. THOMPSON produced and sworn on behalf of the 
commissioners F. 8. & 'T. Co. 


3 By Mr. LEIPo.tp: 

Q. Mr. Thompson, did you intervene in this cause for the purpose 
of securing the rents which were in the hands of Mr. Wilson as hav- 
ing been derived from the property described in the proceedings—No. 


Hy 915 E street? ‘ 
Q. What is the basis of your claim for those rents? 
| A. The basis of my claim is Mr. Shepherd’s indebtedness to me. 
= Q. You mean the indebtedness referred to in a certain assign- 
ment, I suppose ? 
A. Yes, sir; a certain deed of trust or assignment, if you please; 
the assignment and deed of trust are both together. 
Mr. Morris: Have you that assignment here? 
A. -Yes, sir. 
> 237 (Witness here produced the original assignment referred 
to, and it is compared by the referee with the copy filed in 
this cause and the latter found correct.) A 
By Mr. LEIPoLp: 
Q. What particular claim did you understand was referred to in 
this assignment of Shepherd and Bradley to you? 
A. There could have been but one claim, and that was the indebt- 
edness in relation to square No. 164. The face of the paper shows 
where the claim came in. 
Q. No; it speaks of a claim and a demand of A. C. Bradley. | 
Did you have any direct connection with obtaining this assignment | 


from Mr. Shepherd and Mr. Bradley ? 

A. Personally? There is no doubt that I made an effort to get | 
it, expecting to make something out of it. Without that effort, as 4 
a matter of course, it would not have been given. | 


“> 


A ge 
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238 Q. In your efforts to procure this assignment what partic- 
ular claim did you understand was referred to in this as- 

signment—the claim of A. C. Bradley; what claim was it? 

A. The rents that were coming to them from the E street prop- 
erty—the rents that they were entitled to. 

@. At that time? 

A. All the rents, as it is specified in the agreement. The agree- 
ment specifies all the rents. is 

(. Did you not understand that it referred to the rents then pelng 
due ¢ 

A. The rents that were past due and to become due—that they 


were entit led Lo. b 
Q. Was there anything said about it to you by either Mr. Shep- 
herd or Mr. Bradley at the time this assignment was placed in your 
possession ? 
A. I have no recollection of any conversation taking place it 


go that 


relation to it. If there was it has transpired so long a 
239 [ do not recollect it. I looked at the paper to refresh my 
memory so far as I could, and it refreshed me as to that, but 
not as to any conversation. 

®. But as far as the subsequent rents were concerned you infer 
that from the paper? 

A. No, sir: it was an established fact that I was to receive the 
rents already due and to become due. 

Q. Well, how was that fact established ? 

A. By the paper. 

Q. You say you cannot remember any conversations ? 

A. No, sir; but whatever the agreement stipulates that, I judge, 
was right, because whatever conversations were had about it were 
referred to in the paper, and the paper was drawn up complete. 

Q. With reference to this deed of trust that is mentioned in this 
assigument—have you ever realized from the property described in 

that deed of trust ? 
240 A. Nothing since the date of this paper. I would liked to 
have realized more, but as yet I have not got anything. 

Q. Has any of the property mentioned in that deed of trust been 
disposed of or sold? 

A. Yes, sir; but I have never received any of the proceeds. 

Q. Where are the proceeds ? 

A. They are in litigation now. 

Q. Can you state what they amount to? 

A. They amount to $5,000.00. 

Q. Well, they are in litigation how—between whom? 


Mr. Witson: It is involved in the case of Fugitt v. Johnson. 


By Mr. LEIPOLD: 


Q. Has all of the property mentioned in the deed of trust been 
sold? (After a pause:) This deed of trust is a deed of trust to Wil- 
liam Thompson. Now, I want to know whether the property de- 


12—230 
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90 THE FREEDMAN'S SAVINGS AND TRUST CO. ET AL. VS 


scribed in that deed of trust has all been sold under this deed of 


trust ? 


24] A. No, sir; there has not been a dollar of it sold under the 
trust. I have not sold any of it. I would have sold it, how- 


ever, if I had not been stopped. 
. In this suit that you refer to? 
A. In this suit that I refer to; yes, sir; I was stopped. 
Q. Can you tell what the property is composed of or what it con- 
sists of ? 
A. Improvements and buildings in land. 


By Mr. Carust: 

Q. In the District ? 

A. Yes, sir; in square 164. 

Q. Mr. Thompson, how much rent had accrued to you from the 
United States at the time of this agreement between Shepherd and. 
Bradley ? 

A. That I could not tell you. I have no conception precisely how 
it stood at that time. I have not charged my memory with it; the 
lease will probably show. | 

Q. Well, the lease calls for $4,200 per annum and it turned 
212 out to be $18 300. 
A. Yes, sir. 


By Mr. LErpPo.p: 


Q. I want to ask you whether all the property mentioned in this 
deed of trust to William Thompson is in the suit of Fugitt v. John- 
son ¢ 

A. No, sir; there was a great portion of it released. 

Q. How much of it? 

A. I cannot tell you the number of lots; it is very complicated ; 
it was divided and subdivided, but it « can be easily ascertained. 

Q. How did you come to release that? 

A. By the receipt of money paid me; some of it was released 
without money. 

Q. And that money which was paid to you was applied to the 
payment of the indebtedness from Mr. Shepherd ? 

A. Yes, sir. 

Q. How much of it did you release without any payment? 

A. That I could not tell you now. 
243 Q. Could you furnish a statement of the property that has 
been released ? 

A. I cannot now; I could not without a good deal of trouble. I 
shall, perhaps, have to refer to the records and get an abstract of it. 

Q. Didn’t you keep a memorandum of that? 

A. I had two abstracts drawn, but I haven’t them now: they can 
be gotten hold of, however; Mr. Garnett has it, I think, here, and [ 
think Mr. Merrick has got it—either the abstract or the lots that 
were released. 
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mination by Mr. Morris: 


| rity} aaa A Arce na! bag r} ‘aval ) 
i Mr. lhompson, have y ou the O! iginal notes ey idencing t sh 1c in 


debtedness mentioned in the deed of trust to William Thompson ? 
A I nay Ce SIP. 
Mr. Carusit: That is the indebtedness which was intended to be 


further secured by this agreement ? 


SpA AN ry aa a, ym > ct? ~ 
44 Mr. Morris: es, sir. (To witness:) You may state 


— ere. re tegen ee eS pe ee er 1¢ 2AnIIN« ae 
Whether that was the indebtedness lnwven¢ »d to t els secured by 
LOIS acreement 
\. Y es, Sil 
1} : } _ : 
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“Exhibit No. 15” and hereto attache ay 


246 “Exuisit No. 14 
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iwo years alter date promise to pay tO tne OTraer Of JONN WV. 
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uly 1,1874: Paid Nov. 14,’74. 1875, 
, } : Ee IR ra Vf al, GOLA CL r 
note due 10 Mave! $7.000: int. due to 10 March, $284.66. J 
Thompson. Paid ill thousand dollars on ace’'t, principal, Nov. 14. 
1874. Paid five hundred & fifty dollars Jan’y 27, 1875 ($550). Paid 
one thousand dollars June 22, 1875. (See deposit book.) 


ti 


oy? 
few: 


one 


Se 8 alm Re aren EAN MRF Om 


NBS Ra ARN aN a CA et AE ills SANIT 4, 
emia ste ven ginmnie ne 


whe 


neat PORPRSAT ON PMMA AN It it INNS 
Depa. SIRNA et RR Reais, Gy Ha RRR rae at ark liye me RR ae mem RII ead ae 


ek a ol ee 


@ Se OP ed es IN EE A REN PORTS ES CE Ae BERNE EI OC A A A Pts Ee tm 


92 THE FREEDMAN’S SAVINGS AND TRUST CO. ET AL. VS. 


247 Exuipsit No. 15. 


$8,000.00. W asHineton, D. C., Mar. 10, ’78. 
Three vears after date I promise to pay to the order of John W. 
Thompson eight thousand dollars, value received, with interest at 


‘rate of eight per cent. per annum, payable semi-annually. 


ALEX. R. SHEPHERD. 
No. Due 
Secured by deed of trust. 


(True copy.) 
EK. CARUSI, Sp’l Aud. 


(Endorsed on the back of note:) 6529. Alex. R. Shepherd. 
8,000. 1873. Paid 16 Sep. Paid July 1,’74. Paid Nov. 14, ’7 
Int. due 10 March, 1875, 320. Int. due 10 Sep., 1875, 320. Note 
due 10 M’ch, 1876, 8,000; int. due 10 M’ch, 1876, 325.8383—$8,325.33. 
J. W. Thompson, Paid three hundred and twenty dollars, int. for 
Sep., 1875; paid Sep. 10, 1875. M’ch, 1875, int. not paid. 


248 By Mr. Morris: 


Q. Who drew up this original agreement, Mr. Thompson ? 

A. I have no recollection of that at all, sir; the writing is that of 
one of our clerks at the bank. 

Q. Were any of the lots that you mentioned as having been re- 
leased from the trust mentioned there released subsequent to the 
making of that assignment ? 

A. No, sir. 

Q. Mr. Thompson, you have been asked as to w hat: you understand 
by the demand or claim of Mr. Bradley and Mr. Shepherd and so 
on, as stated here in this assignment; explain a little more fully. 
State what was understood—what was the meaning of that claim and 
demand, as you understood it. 

That I was to receive ail the rents that were due and to become 
due. | 
Q. Until what time—how long were you to receive them ? 
249 A. I suppose until the indebtedness was paid up. 
Q. By “theindebtedness” you mean this balance of $10,000— 
these notes ? 


A. Yes, sir. 


Redirect examination by Mr. Lerponp: 


Q. Mr. Thompson, did you know at the time this assignment was 
executed of the claim that the Freedman’s Savings and Trust Com- 
pany had upon that property ? 

A. No, sir; I-was under the impression that it was Mr. Shepherd’s 
property ‘and that the difficulty was between him and Congress, Con- 
gress refusing to give him the $4,200 for rent, they having reduced 
the rent to $1,800. 
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@. When did you first become aware of the claim of the Freed- 

man’s Savings and Trust Company? By “claim” I mean their deed 

of trust upon the property. 

250 A. Well, that I cannot say ; casually, in the way of business, 

it may have come to me without making any note of it, and 
was a surprise to me, though; but when it was I do not know. 

(. Did you ever have any conversation with either of the commis- 


} 
¥. 


] 
A 


sioners 1n reierence to your claim of the rents accri lng from that 


, § 4 


property 
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A. I have no recollection of it whatever, rigs AUSE it was a matter 
 . } s rs : : arriba Sear. . : s+ xy roo 2 

ln woien l still retained the lin pression tha the property Was Mr. 


Recross-examination by Mr. Morris: 


_ ; ‘ 3 : i - : . Tee < 7 . , al , : 1: pa: . ws 
q. I suppose you have not received anything yet under this assign- 


A. Nothing. 


hinened until further notice. 
EUGENE CARUSI, 
~ Spl Auditor. 


251 W ASHINGTON, D. C.,. ‘TUESDAY, Apri 6th, 1880. 


Met pursuant to notice. 
Present: Messrs. Carusi, Morris, and Leipold. 


> 


ANDREW C. BRADLEY produced a sworn on behalf of the com- 
missioners of the F head! man’s Savings and Trust Company. 


By Mr. LErPoip: 


(). Please state your name and business. 

A. My name is Andrew C. Bradley; I am a lawyer. 

@. What relation have you to this case 

A. J was one of the solicitors who filed the bill, I believe, and 


subse as ently | was aj ppointe “<d recelver in hing case; the date of the 
order | “a Pica time last year; it 1 the papers. 

_ Q. Have you brought an account with you showing the 
252 “amount of rents collected by you as receiver and what ex- 


penditures you have incurred in connection with the matter? 
A. I have brought with me a statement of the rents collected by 
me as receiver, being for the period of 7 months, at $125 a month, 
and amounting to the sum of $875. I have made no disbursements 
whatever, and this is all that I have received in money or other- 
wise. 
(Witness here produces paper.) 
By Mr. CaRrus!i: 
Q. Have you credited yourself with your commissions as re- 


celver ? 
A. I have not. 


~~ 
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Q. This fund, then, is still in your hands? 

A. I[t is still in my hands. 

(The statement of the account of Mr. Bradley as receiver is here 
offered in evidence, marked “ Exhibit No. 16,” and hereto annexed.) 


253 Exursit No. 16. 
SHEPHERD 
v. >» Eq. No. 5723. 
FREEDMAN’s SAVINGS & Trust Co. } 


Statement Rents of No. 915 E. St. N. W., Washington, D.C., Collected by 
A. C. Bradley, Receiver. 


pees Por moe oes, 2070 |... --..~-2 2 ---. ----- _ $925 
" 9s FS acids a hbind emae edn cows 125 
rT: rT rT ‘< Sept “6 195 
éé é¢ 4 éé Oct é¢ 125 
oe é< és Nov és 195 
66 éé é¢ é¢ Dec., ph OE A 8 AREY TE 125 
. ss eee | a. | ici si cick cachi le ictad Nits dclgnilainctslas 125 
$879 
E. CARUSI, Spl Auditor. 
204 By Mr. LEIpPorp : 


Q. Mr. Bradley, were you present when Mr. John W. Thompson 
gave his testimony in this case ? 

A. I was. | 

@. You heard his statement, then, with reference to his under- 
standing as to the rents alluded to in the assignment from yourself 
and Mr. Shepherd to him? 

A. I did. 

Q. What was your understanding at the time that that assign- 
ment was given as to the rents actually included in the assignment? 

(Question objected to by counsel for Mr. Thompson as incompe- 
tent,on the ground that it seeks to vary a written instrument by 
parole evidence.) 

A. I was requested by Mr. Nathaniel Wilson, as [ recollect it, to 
execute this assignment. I was already a party to the petition filed 

in the Court of Claims in behalf of Alexander R. Shepherd 
255 and others to collect from the United States the sum of $4,200 
rent of house No. 915 E St. N. W. for the year which had ac- 

crued. I forget what year it was, but it was the third year’s rent 
under this lease which has been referred to in the testimony here. 
As I remember it, the petition was originally filed in my name to 
the use of Alexander R. Shepherd, and that subsequently Mr. Wil- 
son amended the petition by making Mr. Shepherd’s trustees (Cross, 
Taylor, and Bacon) parties, and long after the claim was filed, but 
before another year’s rent had accrued, I was requested to execute this 


of 
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assignment as an assignment of the claim then pending before the 
Court of Claims, and I did so. Of course, my understanding under 
all these circumstances was that it was an assignment of that claim 
only. 
Q. Did you have any conversation with Mr. Wilson or Mr. 
256 John W. Thompson on that particular subject? 
(Objection repeated by Mr. Morris.) 
A. I think I had, but I do not recollect what it was. I would 
like to state in addition to what I have alr ady stated that this as- 
signment could not possibly cover anything else than the claim then 
pending in the Court of Claims, for this reason, that it was the only 
years rent then overdue and unpaid; no other year’s rent had ac- 
crued ; it was the only “claim and demand of Andrew C. Bradley 
to the use of Alexander R. Shephe rd, to the use of George Taylor, 
Samuel Cross, and Peter F. Bacon” then pending. When the prop- 
erty was originally leased to the Post Office Department it was done 
in my name, although I was acting for Mr. Shepherd and as his agent, 
and I collected the rent which accrued up to November 21st, 
257 1874. The rent was payable quarterly, | think, under the 
lease; the last payment was in June, 187 4. In August, 1874, 
I conveyed this property to Mr. Shepherd by deed, and on Novem- 
ber 21st, 1874, I directed a communication to the Postmaster Gen- 
eral stating this fact, and that Mr. Shepherd was authorized to col- 
lect the rents, and therefore I had nothing in the world to do with 
the collection of rents. The rent was all collected by Mr. Shepherd 
n his own name. In fact,all the rent which I have collected as re- 
ceiver embraced by the statement that has been submitted by me 
was payable to Alexander R. Shepherd. The trustees—Cross, Bacon, 
and ‘laylor—were not known, ap parently, at the Post Office Depart- 
ment at all, and these trustees had no interest whatever in these 
rents under the deed from Alexander R. Shepherd to them. The 
deed is dated November 15th, 1876, and recorded in Liber 
258 S39, folio 226, of the land canned ;,and I refer to it as substan- 
tiating my statement, and under that deed of trust Alexander 
R. Shepherd, ut ntil default and sale made under this deed of trust, 
was entitled to receive and collect all rents of property embraced in 
it, and his trustees had no interest or control whatever in or over 
the rents which accrued to the property embraced in this deed of 
trust; and therefore I say that the fact that this claim was filed in 
my name, to the use of Shepherd, to the use of his trustees, and that 
that was the only “claim and demand” in my name to the use of 
Shepherd and to the use of his trustees, tome, beyond all peradven- 
ture, fixes the fact that this assignment covered that claim and that 
only. 


wmee 


Mr. BRADLEY: 


Q. Something has been said in this case or during the testimony 
that has. been taken in this cause about the consent of the 

259 commissioners of the Freedman’s Savings and Trust Co. to the 
endorsement of the draft for $1,800 which Mr. Wilson pro- 
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cured from the Treasury Department in payment of the judgment 
in this suit that you have referred to, and their having consented to 
the money being paid to Mr. Thompson; what do you know about 
that ? 

A. Well, I do not know of their having consented to that endorse- 
ment. Before this draft was endorsed by me and by Mr. Shepherd 
[ had a conversation with Col. Totten and it seems that there was a 
misunderstanding between him and me. I thought Colonel Totten 
consented that that $1,800 should be paid over under this assign- 
ment, but I saw him a day or two afterwards and he said that I had 
misunderstvod him and that he did not consent to that; and the 

conversation that I had with Colonel Totten in the matter oc- 
260 curred about the time of the appointment of a receiver. Ido 

not remember what it was, but that was my understanding of 
it at the time; it seems that there was a misunderstanding between 
nre and Col. Totten. 


Cross-examination by Mr. Morris: 


oned the 


@. Were you present, Mr. Bradley, when Mr. Shepherd sig 
assignment ¢ 

A. No, sir. 

Q. Then I presume you know nothing about what his understand- 
ing was? 

A. No, sir; Ido not; I did not see Mr. Thompson either at that 
time or for some time afterwards. 

February 8, 1881. 

(Signed) A. C. BRADLEY. 


E. CARUSI, Sp’l Auditor. 


(The commissioners of the Freedman’s Savings and Trust Co. here 
rest their case.) 
261 (Mr. Morris states that he has no evidence to offer.) 
Adjourned until further notice. 
E. CA RUSI, Sp’l Auditor. 
Filed Feb. 10, 1881. 
R. J. MEIGS, Clerk. 


262 Motion for Order for Process Against Compl’ts, the Defendants 
in the Oross-Bill. Filed Feb. 26,1881. BR. J. Meigs, Clerk. 


Supreme Court of the District of Columbia. 


ALEX. R. SHEPHERD et al. 
v. > Eq. No. 5728. 
Joun A. J. CRESWELL et al. } 


The clerk will issue a subpcena to each of the complainants in the 
original bill as praved in the cross-bill of the defendants. 
ENOCH TOTTEN, 
For Defendants. 
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°263 In the Supreme Court of the District of Columbia. Feb. 
26th, 1881. 


A. R. SHEPHERD et al., Comp. ) 
vs. ' No. 5723, Doc. 17. 
F.S.&T. Co. eal. Def. | 


The Pres ident of the U nited States to Alex. R. Shepherd, George 
Tay] 1 Peter F. Bacon, def 
You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this st \bpee na, 
and answer the exigency of the cross-bill under pain of attachment 
and such other grein of conte mpt as the court shall award. 


Witness LD. Kk. ( Cartter. 


laylor, Samuel Cross, an: 


Endorsed: Not to be found—Alex. R. Shepherd—Marcl: 5, 1881. 
Summoned all the others. Fred. Douglass, marshall. Seal. 


264 In the Supreme Court: of the District of Columbia. Feb. 
N92 1400 
Z0 L881. 


.' 4 ~ se) “yp i ' mY ) 
A. R. SHEPHERD ef al., Comp., ) 
VS. > Eq. INO, oy Zo. Voc ] i 


F.S. & T. Co. e¢ al., Def. 3 


The President of the United States to Alexander R. Shepherd, de- 

fendant. | 

You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after r service of this subpoena, and 
answer the e xigency of the cross-bill under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

[SEAL. ] R. J. MEIGS, Clerk, 

By R.J. MEIGS, jr. Ass’t CVk 
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26D Petition O} Cloommaissioners BR. = a“ i. CUO. T01 Ordei Direct: ng 
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She epherd to Answer Cross- Bill , we. Filed Mar. 5, 1881. fh. 


e 3 Mei igs, ( ‘lerk-. t 
In the Supreme Court of the District of Columbia. 


ALEXANDER R. SHEPHERD et al. ) 
‘te Wa ft 


a 7 &)>* 
v. ts . Equi y savV¥U. Vi av. 


te 


F.S. & T. Co. eal. J * 


John A. J. Creswell, Robert Purvis, and Robert H. T. Leipold, 
commissioners of the Freedman’s Savings and Trust Company, re- 
spectfully show to the court by this their petition— 

That the cross-bill in the cause w: seclial ans the 25th day of Oct., 
1877, but that, because of an oversight, no writs were issued until 
13—230 
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the 26th day of February, 1881, and that the writ thereon 
266 issued has been returned by the marshall of the District en- 

dorsed “ not to be found” as to the said Alexander R. Shep- 
herd, but the same has been or can be served as to the other defend- 
auts in the cross-bill, being the trustees of said Shepherd. 

They show that on the 10th day of May, 1879, a decree was passed 
by this court appointing Andrew C. Bradley receiver in this cause 
to collect the rents of the property involved in the case, which decree 
was made, with the consent of the said Alexander R. Shepherd, made 
in open court. 

Your petitioners, therefore, pray— 

That an order may be passed upon the said Shepherd directing 
him to answer the cross-bill in this cause within a time to be lim- 
ited by the order of this court, and that the proceedings relative to 

the dispositions of the fund now in the hands of the receiver 
267 and in the hands of Nathaniel Wilson, one of the parties 

brought into the cause, be stayed until the proceedings be per- 
fected as to the said Alexander R. Shepherd and his said trustees. 

And your petitioners further pray that they may have such other 
and further relief as their case may require and as may be agree- 
able to equity and good conscience. 

KNOCH TOTTEN, 
Sol’r for Com’rs F. S. & T. Co. f 


268 Separate Answer of George W. Stickney to Cross- Bull of Com’rs 
F.S. & 7. Co. Filed Mar. 11,1881. &. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


ALEX. R. SHEPHERD ef al. 
VY 


» Equity No. 5723. 
F.S. & T. Co., GEorRGE W. STICKNEY et al. 


The separate answer of George of Stickney to the cross-bill of the 
commissioners of the Freedman’s Savings and Trust Company re- 
spectfully shows as follows, to wit : 

1. He admits the averments contained in the said cross-bill and 
consents to the relief therein prayed for. | 

2. The said defendant, John W. Alvord, departed this life 
269 in the early part of the year 1879, as this respondent is in- 
formed and believes. 
GEO. W. STICKNEY. 
DisTRICT OF COLUMBIA, | 

County of Washington, f °°’ 

George W. Stickney, being first duly sworn, doth depose and on 
his oath say that he is one of the defendants in the above-entitled 
sause, and that he has read the foregoing answer to the cross-bill of 
the commissioners of the Freedman’s Savings and Trust Company 
by him subscribed and knows the contents thereof, and that the 
averments therein contained are true of his own knowledge. 


GEO. W. STICKNEY. 
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Subseribed and sworn to before me this 11 day of March, 1881. 
.. J. MEIGS, C’E, 
.. J. MEIGS, Jr., 


27 Suggestion that John J. Knox Has Been App’d & Has Qualified 
as Com’r £. S. & T. Co. Filed Mar. 11, 1881. R. J. 
Meigs, ¢ ' lerk. 


District of Columbia, Supreme Court. 


Avex R. SHEPHERD ) 
Us. +» Kq., 0723. 


GEORGE W. StTicKNEY, Com’r- F. S. & T. Co., e¢ al. } 


And now comes John J. Knox, Comptroller of the Currency of 
the United states, al id wt the court that by virtue of the act 
Congress app roved Feb. 21, 1881, the Secretary of the U.S. Treas- 
ury, on the 7th day of March, 1881, appointed him commissioner of 
the Presdune s Savings and Trust Company, and that he did 
that day qualify as such commissioner, and that he is there- 


271  ~=fore entitled to be made a party to this cause instead of the 
said John A. J. Creswell eé al., former commissioners, and he 
a prays an order acknowledgingly. 


JOHN J. KNOX, 
IOCH TOTTEN, Aitt’y 


242 Motion for Order of Publication as to Com yh She phe ~a LO A nswer 


Cross- Bill. Filed March 11,1881. &. J. Meigs, Clerk. 
Supreme Court of the District of Columbia. 


ALEx. R. SHEPHERD 
vs. » Equity 3d 


Com’rs F. S. & T. Co. et al. } 


And now comes John J. Knox, Comptroller, &c., commissioners 
of the F. S. & T. Co., and shows the court that the writ of subpcena 
issued out of the clerk’s office on the cross-bill of the com’rs of the 
FS. & T. Co., directed to the complainant, Alexander R. Shepherd, 
has been returned by the marshall endorsed “ not to be f eee: ” and 
that said Alexander R. Shepherd is a non-resident and residing in 

the Republic of Mexico. 
273 He therefore prays that an order of publication against 
said Shepherd may be made by the court according to the 
statute in such case made and provided. | 
JOHN BS KNOX, Com’r. 
By ENOCH TOTTEN, 
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274 Petition of J. W. Thompson to Withdraw Former Petition Filed 
in this Cause. Filed Apr. 13,1881. AR. J. Meigs, C lerk. 


In the Supreme Court of the District of Colum bia. 


ALEX. R. SHEPHERD ¢ al., Comp.. ) 

US, I Ts y ol oe A o ‘a 

ry % fi. ; o~ ry , ‘ Hq. No. 5723, Doc. 7. 
[HE FREEDSMAN’S SAVINGS AND ‘T'RUuST Co. | 
‘ f° ; 
et al., Def. 


| 


John W. Thompson, who has intervened by petition in the above- 
entitled cause, comes and shows to the court that, as he is advised, 
he cannot have full and adequate relief in said cause in view of 
the objects thereof and of the condition of the pleadings therein, 
and can have such relief only by a new and separate bill, and 
therefore he asks leave to withdraw his said petition in this cause, 
and to be allowed to file a new and separate bill. 

JOHN W. THOMPSON, 
By M. F. MORRIS, His Soliector. 


275 Order Substituting J. J. Knox, Comp’r, as Defendant in Lieu of 
Creswell et al. Filed May 83,1881. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


A. R. SHEPHERD 
» Equity No. 5 
EK. S. & — Co. et al. } 


And now comes the solicitor of the Treasury, represented by 
Enoch Totten, Esq., and suggests the appointment of John J. Knox, 
Comptroller of the Currency, as commissioner in lieu of the said 
John A. J. Creswell, Robert. Purvis, and Robert H. T. L eipold, and 
asks due entry of the change on the docket of the court in the 
above-entitled cause. 7 

And, upon said motion, it is, this 3 day of May, 1881, ordered that 
the said entry as prayed for be made upon the docket of the court. 


By the court: | 
A. WYLIE. 


276 Motion for Order Referring Cause Back to Sp'l Aud. and to Re- 
quire Compl’t Shepherd to Answer Cross-Bill. Filed May 10, 
1881. &. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 
ALEX. R. SHEPHERD 
v. > Equity No. 5723. 
THE Com’R F. S. & T. Co. eé¢ al. 


And now comes the defendant, The Commissioner of the Freedman’s 
Savings and Trust Company, and moves the court for an order again 
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referring this cause to the special auditor, Eugene Carusi, Esq., in 
order that the complainant Shepherd or any other party may have 
an opportunity to adduce such testimony as he or they may be ad- 
vised, and that he or they may be heard by the said special auditor 

touching the proper distribution of the fund mentioned and 


2717 dennetivad in the said special auditor’s report heretofore filed, 
and also that the said complainant Shepherd be required by 
the order of this court to forthwith file his answer to the cross-bill, 


he having appeared by counsel in the case in response to said cross- 
bill. 
ENOCH TOTTEN, 
For Com’rs F. S. & T. Co. 


oro y ‘ ; ; rT) ue . oY i . i, rim : : > »*)) ye | AT 
aid Urdaer negui ing the ( omplainant tO Answei ( ross- Bill. ued 
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May 10,1881. AR. J. Meigs, Clerk. 
[In the Supreme Court of the District of Columbia 


ALEX. R. SHEPHERD ) 

I REEDMAN’S 8S. & Trust ComMpany e¢ al. } 
On motion of Enoch Totten, representing the commissioners of the 
Kreedman’s Savings and Tr ust C ompany, it 1s, this 10th day of May, 


1881, ordered that the complainant, Alexander R. Shephe rd, plead, 
answer. or demur to the cross-bill of the com’rs of the said trust 


company and commissioners within thirty days from this date 
By the court: 
A. WYLIE. 
We consent to the above. 
W. F. MATTINGLY, 
A. C. BRADLEY, 
( ompl't’s Sol’rs. 
ENOCH TOTTEN, 
Fo *Comm ie 


Filed May 27,1881. R. J. Meigs, Clerk. 


Supreme Court of the District of Columbia. 


ALEX. R. SHEPHERD et al. 
Us. No 5792 F 
rm ry : a NO. 0/20, 110. Voc 
THE CoM’RS OF THE FREEDMAN’S SAVINGS 7 
Trust CoMPANY et al. 


Pressed 
oe | 


The demurrer of Alexander R. Shepherd, Samuel Cross, George Tay- 
lor, and Peter F. Bacon, defendants, to the cross-bill of John A. 
Creswell, Robert Purvis. and Robert H. T. Leipold, commis- 
sioners of the Freedman’s Savings and Trust ¢ ompany, plaintiffs 
in said cross-bill. 


These defendants, by protestation, not confessing all or any of the 
matters and things in the said plaintiffs’ c cross-bill contained to be 
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true in manner and form as the same is therein set forth and al- 
leged, do demur to said bill, and for cause of demurrer show— 

280 That the said cross-bill is filed for an entirely different pur- 
pose from the original bill. The subject-matter does not touch 

the matters in question in the original bill, but it is entirely differ- 

ent therefrom and introduces new matter. 

That the said cross-bill shows that Andrew C. Bradley is interested 
in its subject-matter and in the relief sought, and that he would be 
a necessary party in an original bill seeking the same relief, but 
said Bradley is not a party to said cross-bill. 

That the said cross-bill does not contain any matter of equity 
whereon this court can ground any decree or give to the plaintiffs 
therein any relief against these defendants. 

Wherefore, and for divers other good causes of demurrer appearing 
in the said bill, the said defendants do demur thereto and humbly 

demand the judgment of this court whether they shall be 
281 compelled to make any other or further answer to said bill, 
‘ and pray to be hence dismissed with their costs and charges 
in this behalf most wrongfully sustained. 
WM. F. MATTINGLY, 
A. C. BRADLEY 


Sol’s for Def’ts. 


We do hereby certify that, in our opinion, the above demurrer is 
well founded in point of law. 
WM. F. MATTINGLY, 
A. C. BRADLEY, 
Sol’s for Def’ts. 


DisTRICcT OF COLUMBIA, 88: 


I, Andrew C. Bradley, upon oath, say that [am an attorney-in- 
fact for the said Alexander R. Shepherd, who is now absent from 
the United States, living in the Republic of Mexico, and have full 
power to act for him in this behalf, and that the above demurrer is 
not interposed for delay, but solely for the purpose of expediting 
this cause. 


A. C. BRADLEY. 


282 Subscribed and sworn to before me this 27th day of May, 
1881. 
R. J. MEIGS, Clerk, 
By M. A. CLANCEY, Ass’t Clerk. 
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283 Order Sustaining Demurrer to Cross-Bill, &c., and Leave to 
Amend. Filed Nov. 2,1881. R&R. J. Meigs, Clerk. 
.  o. , = oe i a ee Fe i eS . . 
In the Supreme Court of the District of Columbia. 
ALEX. R. SHEPHERD ) 


’ v. + Eq., 5723. 
JOHN J. KNox, Com’r, &c. 


) This cause having come on to be heard in its regular order on the 
8. demurrer of the complainant of Alex. R. Shepherd, Cross, Taylor, 
J and Bacon to the cross-bill of the commissioners of the Freedman’s 
3 Savings and Trust Company, it is, this 2nd day of November, 1881, 
[ ordered that said demurrer be, and the same hereby is, allowed, and 
if the said commissioner of said trust company is hereby authorized 
if to amend his said cross-bill by way of supplement and other- 
if 284 wise as he may be advised. 
} [t is further ordered that said commissioner, John J. Knox, 
| have leave to make Andrew C. Bradley a party defendant to said 
) cross-bill, and for the purpose of such amendments and supplements 
it said commissioner is allowed twenty days. 
By the court: A. WYLIE. 

i 

285 Petition Jor Rehearing Demurrer to Oross- Bill. Fil d Nov. il, 


1881. AR. J. Meigs, Clerk. 


v 


} ’ : ; cr 7 . AR a8 “dl ra] | } wat S 
in the pupreme Court col the District of Columbia. 


mi : 
f SHEPHERD ét al. | 
i NXTQW 6FRO9 A. 
vs. | No. 5723, Eq. 
7 rw Ere x ? . — ' V Ro rrom ('A QD Ars Doe 1 7 
LHE REEDMANS SAVINGS W LRUST \W/OMPANY | FIGs 3 bi 


et al. J 


To the supreme court of the District of Columbia, holding an equity 
court for said District : 
The petition of Alexander R. Shepherd respectfully shows that 
the decree rendered berein on the 2nd day of November, 1881, was 


a 


rendered at a time when Wm. F. Mattingly, one of the counsel for 
complainants, was engaged in the court in general term in the 
argument of a cause, and Andrew C. Bradley, the other coun- 

sel for complainants, was absent in the city of New York ; 
286 that he is informed that the said cause was not argued upon 

the defendants’ cross-bill, but that it was suggested to the 
court by defendants’ counsel that the demurrer to the cross-bill be 
sustained, and that he have leave to amend said cross-bill, and that 
the court thereupon passed the said decree; that the said decree is 
inconsistent, in this, that the leave to amend is inconsistent with the 
sustaining of the demurrer; and your petitioner prays that the said 


- —_— . nah " 
ee eee 
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cause may be reheard upon the cross-bill and demurrer thereto and 


said decree opened and the cross-bill dismissed. : : 
WM. F. MATTINGLY, 


Sol’rs for Compl’t Shepherd. 


Andrew C. Bradley, being duly sworn, deposes and says that the 
facts stated in the above petition of his own knowledge are 
287 true and those stated upon information received from others 


he believes to be true. | 
A. C. BRADLEY. 


Subscribed and sworn to before me this 11th day of November, 
1881. 


288’ Amendments and Supplement to the Cross-Bill of the Commis- 
sioners of the Freedman’s Savings and Trust Company. 


Filed Nov. 22, 1881. 


In the Supreme Court of the District of Columbia. 
ALEX. R. SHEPHERD ) 
10 | 
U8. | : —— 
, ' , oC > Equity No. 5723. 
THE COMMISSIONERS OF THE FREEDMAN’s Sav- {72> * 
INGS AND Trust Company et al. J 


The commissioners of the Freedman’s Savings and Trust Com- 
pany, John J. Knox (by the leave of the court first had and ob- 
tained), by way of amendments and supplements to the cross-bill, 
respectfully states, on information and belief, as follows: 

First. That the commissioners of the Freedman’s Savings and 

Trust Company (his predecessors) filed their cross-bill herein 
289 = on the 20th day of October, 1877, and that divers proceed- 

ings and orders have since been taken and made, respectively, 
in this cuuse. 

Andrew C. Bradley appears to have, or claims to have, some inter- 
est in the matters and things mentioned in the original bill and an- 
swer thereto and in the said cross-bill, and that the said Bradley was, 
on the 10th day of May, 1879, by a decree of this court passed on 
that day, appointed receiver in this cause to take charge of the prop- 
erty involved therein, and to collect and receive the rents then due 
and the rents thereafter to become due, whether included in judg- 
ment of the Court of Claims or in appropriations made by law, with 
certain exceptions specified in said decree. The said Bradley duly 

qualified as such receiver, and as such collected and now holds 
290 large sums of money, to wit, about $787.50, which constitutes 
in part the subject-matter of controversy in this cause. The 
said decree was passed by and on the consent of the solicitor of the 


5 A 


\, 
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said complainant in the original bill, Alex. R. Shepherd, and of the 
solicitor of the said commissioners, and said consent of said Alex- 
ander R. Shepherd was given thereto in. consideration of the con- 
cession on the part of said commissioners that he, the said Shep- 
herd, might collect and use the rents of said property, accrued and 
to accrue, from the 6th day of June, 1878, tu the Ist day of July, 
1879. The said decree contains an injunction prohibiting each and 
all of the parties to the cause, their agents and attorneys, from ap- 
plying for and receiving any moneys due or to become due on 
account of the use and occupation of said property and premises, 
except as in said decree excepted. ‘The deed of trust men- 
291 tioned and described in the original bill and in the cross-bill, 
dated June 9th, 1878, made to ‘Alvord and Stickney by said 
Andrew C. Bradley and wife, conveying said premises to secure the 
payment of the aforesaid notes given to secure the balance of thi 
panne money was upon the trust, amongst others, “ to permit the 
said parti Andrew C. Bradley, his heirs or assigns, to use and oc- 
cupy the s a described premises, and the rents, issues, and profits 
thereof to take, have, al nd apply to and for their sole use and bene- 
fit until default be made ‘In the paymen it of said notes or any of them 
Or any installment of interest due thereon; or On any proper cost, 
charge, commission or half commission, or expense in and.about 
the same.” | 

Second. Prior to the passing of said decree of May 10th, 1879, and 

on the 18th day of March, 1879, this court made a restrain- 
292 ing order herein prohibiting the complainants, their agents, 

attorneys, and representatives, and each of them, from col- 
lecting any money or other thing of value from the U1 \ited States 
on account of the said lease made between the United States and 
the said Andrew C. Bradley, and mentioned in the proceedings 
herein, which injunctional order never has been discharged or set 
aside. Said order of injunction was duly served upon the defend- 
ant, Nathaniel Wilson, on the 20th day of April, 1878. 

Third. That Nathaniel Wilson, who has been made a defendant 
herein, and who was the attorney for said Alex. R. Shepherd ef al., 
holds in his hands large sums of money, to wit, $4,675.00, by him 
collected and received through judgments « of the Court of Claims 
and appropriations made by | aw on account of the rents due for the 

use and occupation of the premises mentioned in the pro- 
293 ceedings in this cause, which constitute in part the subject- 

matter of controversy herein. The said funds were collected 
and received by the said Wilson after the 20th day April, 1878, and 
much the greater part thereof (a draft for $3 475.00) was received 
by him long after May 10th, 1879. 

Fourth. Since the filing of the original bill and the cross-bill 
herein, and on or about 16th day of February, 1880, the premises 
mentioned and described in the proceedings In this cause were duly 
sold by the surviving trustee, George W. Stickney, under the powers 
conferred upon him by the deed of trust mentioned in the pleadings 
and proceedings, and the net proceeds from such sale amounted to 
the sum of $8,500.00, subject to taxes, and not more, leaving a defi- 
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ciency due and unpaid on said notes made by said Andrew C. Brad- 

ley amounting to about the sui of $11,466.13, and int. for Feb. 16, 
1880. 

294 In view of the matters and things set forth in the pleadings 
in this cause, the said commissioner of the Freedman’s Sav- 

ings and Trust Company submits to the court that he is entitled to 

all the said funds arising out of said premises pending this litiga- 

tion, and he therefore prays— 

First. That the said funds in the hands of the said Andrew C. 
Bradley and Nathaniel Wilson may be paid over to him, and that 
all orders necessary and proper may be made in the premises. 

Second. That writs of subpoena may be issued to the said com- 
plainants in the original bill and to the said Andrew C. Bradley and 
Nathaniel Wilson, requiring them and each of them to answsr the 
cross-bill and these amendments and supplements thereto. 

Third. That he may have such other and general relief as may be 
proper and agreeable to equity. 

JOHN J. KNOX, 
Comptroller of the Currency and 
295 Commissioner of the F. S. & T. Co. 
{NOCH TOTTEN, 
Sol’r for John J. Knoz. 


DIsTRICT OF COLUMBIA, | x 
County of Washington, { © 


I, John J. Knox, being first duly sworn, do depose and on my oath 
say that | am Comptroller of the Currency and — the commissioners 
of the Freedman’s Savings and Trust Company ; that I have read 
the foregoing amendment and supplement to the cross-bill of the 
commissioners of the F. S.and T. Co. and know the contents thereof, 
and that the facts therein stated upon my information and belief I 
believe to be true. 


JOHN J. KNOX. 


Subscribed and sworn to before me this 21st day of Nov., 1881. 
[SEAL. | WM. B. MORGAN, 
Notary Public. 


A copy of the foregoing served on me this 15th day of Dec., 1881- 
WM. F. MATTINGLY. 


296 Original. 
In the Supreme Court of the District of Columbia. 


ALEXANDER R. SHEPHERD et al., vomp.. ] 
vs. Eq. 5723, Doc. 17. 
JOHN A. J. CRESWELL et al., Def. 
Dec. 3rp, 1881. 
Issued December 3rd, 1881. 
Returned “ 8th, 1881. 
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The President of the United States to Alexander R. Shepherd, George 
Taylor, Samuel Cross, Peter F. Bacon, and Andrew C. Bradley, — 
Nathaniel Wilson, defendant- 

You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpcena 
and answer the exigency of this cross-bill and the amendment 
and supplement thereto under pain of attachment and such 
other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 


[SEA L. | 


OO" 
297 


Endorsements: Service acknowledged. Nathaniel Wilson. Dec. 
8, 1881. Summoned A.C. Bradley Dec. 8th, 1881. C. E. Henry, 
marshall. 


298  fPetition for Rehearing Denied. Filed Dec 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. . 


ALEx. R. SHEPHERD ) 
8 > Equity 5723. 


is. 
Com’rs F. 8S. & T. Co. j 


This cause having come on to be heard on the an ea int’s pe 
tition for a rehearing, and a counsel having been heard, bie this 
27th day of December, 1881, ordered that the praye rof said aidieass 
be, and the same is hereby, denied. 


iS 


A. WYLIE. 


299 The Joint and Several Answer of Ale. rander ae Shepherd, Samuel 
( TOSS, Peter F. Bacon, and Andrew ( Ae Bradley to the Amended 


and Supplemental Cross-Bill of the Commissioners of the Freedman’s 
Savings and Trust Company. March 15 188s. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


ALEXANDER R. SHEPHERD et al. 

Ss. a 

ry | >| . ae Q - hi No. 5723. 
[He COMMISSIONERS OF THE FREEDMAN’ SAVINGS | 
AND Trust CoMPANY et al. J 


First. They admit the allegations of the first paragraph of said 
bill, except this, which they deny, that the consent of said te gets 
R. Sheehan d was given to the passing of the decree of May 10, 1879, 
in consideration of the concession on the part of said commissioners 

that he might collect and use the rents of said prope rty from 
300 the 6th day of June, 1878, to the lst day of J uly, 1879. and 
they say that the said receiver was appointed upon petition 
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and not upon the cross-bill, and that no right was intended to be 
waived or conceded thereby. 

Second and third. They admit the allegations of the second and 
third paragraphs. 

Fourth. They admit that the said premises were sold as alleged, 
but they say that said premises were sold to the commissioners of 
the Freedman’s Savings and Trust Company, and that they are 
estopped to say that the debt secured was not paid by said sale, and 
that there is a deficiency due and unpaid upon said notes, for they 
say that by the said deed of trust the terms of sale are prescribed, 
and that said terms are the amount of the debt unpaid and the ex- 
pense of sale in cash aud the balance upon time, and the trustee 

was not authorized to make sale unless he got as much in 
301 cash as the amount of the debt and the expenses of sale; that 

the said sale was not advertised upon those terms, and the 
said plaintiffs in the cross-bill purchased at such sale and received 
a deed in which it is recited that they had complied with the terms 
of said sale and they entered into possession thereof, and they pray 
the same benfit of such estoppal as if they had specially pleaded the 
same in bar of the said amended and supplemental cross-bill. 

And, further answering, they say that the said deed of trust was 
given to secure the deferred payments of the purchase-money to the 
Freedman’s Savings and Trust Company of the said premises; that 
the purchase price from said company was $18,500, and that said 
Shepherd had paid to it $3,900 on account of the principal and 
nearly $2,000 on account of interest, and that the said premises 

were put In repair by said Shepherd after his purchase from 
302 said company and were rented to the United States, and were 

so rented at the time of said sale at the rate of $1,500 per 
annum, and were in good condition at the time of said sale; and, 
upon information and belief, they aver that the commissioner- of 
said company has been receiving rent at the rate of $1,500 per an- 
num from the United States ever since said purchase, and that it 
would be unjust and inequitable to permit them to purchase the 
said property and under the circumstances to claim the deficiency ; 
and they say that the repurchase by said company under the cir- 
cumstances was a Satisfaction of said claim for unpaid deferred pay- 
ments of purchase-money. 

And, further answering, they say that under the terms of the 
said deed of trust the said Shepherd was and is entitled to all rents 
that accrued before the sale of said property, whether collected by 

receiver or not, and that the only right of the party secured 
303 by said deed of trust was to have the said property sold and 

to be paid out of the proceeds of the sale; that the said com- 
missioners or said company under said deed of trust had no interest 
in the land itself, and the rents and profits were not conveyed under 
said deed of trust,and they therefore have and had no right to them, 
and they claim the same benefit of this defence as if they had specially 
pleaded the same in bar. : 

And, further answering, they say that the sole purpose of said 
original bill was to obtain a temporary restraining order until the 
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said cause, then pending in the Supreme Court of the United States, 
should be dis sposed O f and the proceedings in this cause show that 
immediately after the decision of said cause by said Supreme Court 
the temporary restraining order was dissolved upon the application 
of the commissioners of the Freedman’s Savings and Trust Com- 
pany, and thereupon the purpose and entire office of the original 
bill was fulfilled and there was no cause pending, and it was 
004 not until after that that process was issued to answer the 
cross-bill, and they pray that they may have the same benefit 

of this defence as if they had specially pleaded the same in bar. 
And, further answering, they say that the demurrer to the cross- 
bill was sustained by the court, and is conclusive as against this 
bill; and they aver and charge that no new matter has been intro- 
duced, by way of amendment or supplement, which entitles the 
amended and supplemental cross-bill to any greater consideration, 
and it should be dismissed, and they pray that they may have the 


same benefit of this objection as if they had speciall iy dem — to 
the said bill on that ground; and, having fully answered, « 


WM. F. MATT INGLY. 
‘ Sol’r for Def’ts. 
ALEXANDER R. SHEPHERD, 
By WM. F. MATTINGLY anpb 
A. C. BRADLEY, Att’ys-in-Fact 
305 SAMUEL CROSS, 
PETER F. BACON, Trustees. 


A.C. Bradley — Sam. Cross, being duly sworn, say they have heard 
read the above answer by them signed and know the contents 
thereof, and that the facts therein stated of their own knowledge 
are true, and that those stated upon information received from 
others they believe to be true. 

December 23rd, 1882. 

R. J. MEIGS, 
Clk Sup. Cre a) 4 
By R. J. MEIGS, JR., Ass’t C Ie. 


The annexed paper was subscribed to before me and sworn to be- 
fore me by Peter F. Bacon February 20, 1888. 
[SE AL. SAMUEL H. WALKER, 
Nota ry Public. 


[It is agreed that the foregoing answer shall be admitted and re- 
ceived as the answer of Alex. R. Shepherd, his oath thereto being 
waived. 
ENOCH TOTTEN, 
For F.S. & T. Co. 
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806  Joinder of Issue. Filed March 17,1883. RR. J. Meigs, CUR. 
In the Supreme Court of the District of Columbia. 


Arex. R. SHEPHERD ef al. ) 

VS. | 

THE COMMISSIONERS OF THE FREEDMAN’S SAVINGS [ 

& Trust Company et al. , 

The plaintiff joins issue ou the answer of Alexander R. Shepherd, 

Samuel Cross, Peter F. Bacon, and Andrew C. Bradley to the amended 

and supplemental cross-bill of the commissioners of the Freedman’s 
Savings and Trust Company. | 

| ENOCH TOTTEN, 
For FS. & T. Company. 


307 Notice of Motion. Filed March 26, 1888. 
In the Supreme Court of the District of Columbia. 


ALEX. R. SHEPHERD ef al. ) 
ia | 

Us. | . a ~ pw 

> Equity No. 5728. 


rm 


[HE FREEDMAN’S SAVINGS AND TRuST Com- 
PANY et al. 7 
Take notice that on Thursday, March 31, 18838, at the meeting of 
the special term equity court or as soon thereafter as counsel can 
be heard, I shall move the court to overrule the exceptions to the 
special auditor’s report and confirm the same or to refer the cause 
to the said auditor to restate the accounts in the cause. 
ENOCH TOTTEN, 


Att’y for Commissioners F. S. & T. Co. 


To Nathaniel Wilson, Esq., A. C. Bradley, Esq., Messrs. Merrick 
& Morris, H. H. Wells, Esq. 


March 25,’83.—Send copy by mail to N. Wilson, Esq., & to Messrs. 
Merrick & Morris, postage prepaid. 


E. T. 


308 Notice of Motion. Filed April'7,1883. R. J. Meigs, Clerk. 
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In the Supreme Court of the District of Columbia. 


ee teeter 8 ek aig 


ALEX. R. SHEPHERD é al. 


i Us. \ Equity No. 5723. 
FREEDMAN’S SAVINGS AND Trust ComPaAny ef al. 


Ie} ESBS eer 


Take notice that on Wednesday, April 11, 1883, at the meeting 
of the special term equity court, before Mr. Chief Justice Cartter, or 
as soon thereafter as counsel can be heard, I shal] move the court to 
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overrule the exceptions to the special auditor’s report and confirm 
the same or to refer the cause to the said auditor to restate the ac- 
counts in the cause. 
ENOCH TOTTEN, 
Alt’y for the Freedman’s Savings & Trust Co 


To Nathaniel Wilson, Hsq., re Ss Bradley, Hisq., Messrs. Merrick 
& Morris, Esqs., H. H. Wells, Esq., Wm. F. Mattingly, Esq. 


oY Motion for Substitution of Hi nary W. Cannon as Commissione r 
Instead of John ey Knox. Filed Nov. LZ, LSS84. 


In the Supreme Court of the District of Columbia Holding a General 
Terin. In Equity. 


ALEXANDER R. SHEPHERD ) 
US. NO 

MAN’S SAVINGS AND TRusT CoMPANY. 
And now comes Henry W. Cannon, esquire, Comptroller of the 
Currency of the United States, and shows to the court that by virtue 
of the act of Congress approved February 21st, 1881, the Secretary 
of the Treasury of the United States has, on the 23rd day of May, 
1284, appointed him commissioner of the Freedman’s Savings & 
Trust Company, = that he has duly qualified as such commis- 
sioner and that he is, therefore, entitled to be madea party to this 
cause instead of Jo - a Knox, Esq., the former com’r, & he prays an 


m : 
order accordingly. 


ENOCH TOTTEN, 


For ( omplainants. 


310 Order Substituting Henry W. Cannon, Comptroller, &c., Instead 
of John J. Knox. Filed Nov. 17,1884. £&. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. General Term 


ALEXANDER R. SHEPHERD ) 
US. >» Equity No. 5728. 


FREEDMAN’S Savines & Trust CoMPANY. } 


Aud now comes the solicitor of the Treasury, re in sented oy Enoch 
Totten, Esquire, and suggests the appointment of Henry Can- 
non, esq., Comptroller of the Currency, as commissioner 1n ie of 
John J. Knox, and asks due entry of the change on the docket of 
the court in the above-entitled cause. 

And, upon said motion, it is this 17th day of November, 1884, 
ordered that the said entry as prayed for be made upon the docket 
of the court. 

By the court: 


Vy 
f 
Di 


D. K. CARTTER, 
Chief Justice. 
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311 In the Supreme Court of the District of Columbia the — day 


of March, A. D. 1881. In Equity. 


JoHNn W. THompson, Complainant, 
US. 
ANDREW C. BrapLeEy, ALEXANDER R. SHEPHERD, GEORGE TAYLOR, 
Samuel Cross, Peter F. Bacon, Nathaniel Wilson, William Thomp- 
son, and the Freedmen’s Savings and Trust Company, Defendants. 


To the supreme court of the District of Columbia, holding an equity 
court for said District: 
The complainant, John W. Thompson, says as follows: 
1. He is a resident of the city of Washington, in the District of 
Columbia, and sues in his own right. | 
2. The defendant, The Freedmen’s Savings and Trust Company, 
is a body corporate in the District of Columbia under and by vir- 
tue of the laws of the United States, and is sued in its own 
312 right. The affairs of said body corporate are now, under an 
act of the Congress of the United States, administered by the 
Honorable John J. Knox, Comptroller of the Currency of the United 
States. The defendant, Alexander R. Shepherd, is now, it is be- 
lieved, a resident of the Republic of Mexico, and is sued in his own 
right. The defendants, Andrew C. Bradley, George Taylor, Samuel 
Cross, Peter F. Bacon, Nathaniel Wilson, and William Thompson, 
are all residents of the city of Washington, in the District of Co- 
lumbia, and are sued merely in their trust capacity as hereinafter 
more fully to be set forth. 
od. Being indebted to the complainant in the sum of fifteen thou- 
sand dollars, the defendant, Alexander R. Shepherd, on the 10th day 
of March, A. D. 1873, executed and delivered to the complainant two 
several promissory notes of him,the said Shepherd, dated the said day, 
one for the sum of $7,000, payable to tie order of the complainant 
two years after date, and the other for the sum of $8,000, pay- 
313 ~. able to the order of the complainant three years after date, 
each with interest until paid at the rate of eight per centum 
per annum, payable semi-annually; and on the same day, in order 
to secure the payment of said notes, by deed of even date therewith, 
which was duly recorded in Liber No. 712, folio 128, of the land 
records for the. District of Columbia, and of which a true copy is 
hereunto annexed, marked “Complainant’s Exhibit No. 1,” and 
made part of this bill of complaint, the said Shepherd conveyed to 
the defendant, William Thompson and his heirs certain lots of 
ground and premises in square numbered one hundred and sixty- 
four (164), in said city of Washington ; all of which will more fully 
and at large appear by reference to said exhibit. 
4th. The said notes yet remain in the possession and ownership 
of the complainant unpaid and unsatisfied, except as to the interest 
on said secured note, to wit, that for $8,000, which was paid 
314 up to the 10th day of March, A. D. 1875, and as to the in- 
terest on said first note, to wit, that for $7,000, up to the 22d 
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day of June, A. D. 1875, and certain portions of the principal, 
amounting in the aggreg: te to the sum of $3,322.72. On account of 
said indebtedness there is now due and payable the sum of $11,677.28, 
with interest on $8,000 thereof from the 10th day of March. A. D. 
1875, and on $3,677.28 thereof from the 22d day of June, A. D. 1875, 
both at the rate of eight per centum per annum until paid. 
oth. At divers times subsequent to the execution of the aforesaid 
deed of trust, in pursuance of request from said Shepherd, and upon 
bis assurance that others and further security would be substituted 
therefor, the defendant, William ‘Thompson, with the consent of this 
complainant, released to certain purchasers thereof from said Shep- 
herd some of the lots of ground and premises conveyed to said de- 
fendant Thompson in and by said deed of trust. In conse quence 
of the complications into which the complainant has been 
315d led by said Shepherd, through the execution of such releases, 
it has become difficult, if not impossible, for the complainant 
to realize anything from the security of said deed of trust, and said 
security is now utterly insufficient for the satisfaction of the com- 
plainant’s just demand in the premises. 
6th. By a deed, dated on the 15th day of November, A. D. 1876, 
and recorded in Liber No. —, folio —, of the land records for the 
District of Columbia, of which a true copy is hereto annexed, marked 
“Complainant’s Exhibit No. 2,” and made part of this bill of com- 
plainant, the defendant Shepherd, having become insolvent, con- 
veyed and assigned to the defendants Taylor and Cross and Henry 
A. Willard certain property, real and personal, set forth in a 
schedule annexed to said deed and purporting to be all the prop- 
erty and estate of said Shepherd, except his interest in the assets of 
a certain firm, then existing, of A. R. Shepherd and Company, 
3o16 in trust to secure the payment of his debts to the amount of 
$310,000. The said Willard having declined to accept the 
trust declared in said deed, the defendant Bacon was subs titted in 
his place a-d accepted the trust together with said Taylor and Cross. 
7th. In the schedule aforesaid the said Shepherd specified among 
the property conveyed by the said deed or intended thereby to be 
conveyed a certain lot of ground No. 4, in square No. 377, in the 
city of Washington, in the District of Columbia, with the appurte- 
nances, and also a certain claim of said Shepherd against the United 
States then pending for the rents and profits of said lot of ground 
and premises under a lease of the same by the United States. 
8th. Among the trust declared by the said deed from Shepherd 
to the defendants Taylor, Cross, and Bacon it was provided that 
said trustees should make all such conveyances and transfers of the 
property therein convey sd to them or any portion thereof as 
they might be required by said Shepherd to make for the 
purposes of perfecting and carrying out any settlement, sale, 
or exchange which the said Shepherd might m ake for the benefit of 
his creditors, the immediate management of the property having 
been reserved by the deed to said Shepherd himself. 
9th. Thereupon, in consideration of the premises and in pursu- 
ance of the said deed from the defendant Shepherd to the defen- 
15—2350 
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dants Taylor, Cross, and Bacon, and to secure to the complainant 
the payment of the indebtedness oe to him from said Shepherd as 
hereinbefore set forth, the said She a8 herd by a- instrument of writing 
dated on the 2\Ist day of June, A. D. 1877, whereof a true copy 
is hereto ee marked “Complainant’s Exhibit No. 3,” and 
made part of this bill of com plaint, covenanted and agreed with the 
complainant that the proceeds to be received from the United States 
on account of the claim aforesaid and onaccountof the use and 
318 occupation by the United States of the hereinbefore-mentioned 
lot of ground No. 4, in square No. wil and premises, should 
stand pledged for the payment of said indebtedness; and that any 
draft or check that might be. issued In payment or part payment ol 
said claim should be endorsed and delivered to the trustee named 
in said trust, to wit, the defendant, William Thompson, and the pro- 
ceeds thereof, less all proper costs and ch: aryes, should be applie d to 
the payime nt of said indebt edne ss orto so much thereof as the 2V might 
be sufficient to pay. As appears from said instrument of writing, 
the defendants Taylor, Cross, and Bacon, as trustees or assignees of 
Shepherd, in the before-mentioned deed to them, peg to said 
covenant and agreement and concerned therein; and the defendant, 
Andrew C. Br: adley , also joined in the same for the reason that all 
the claim and demand of the de codes Shepherd for the use and 
occupation of the aforesaid lot of ground = premises by the 
ol9 United States was under a lease to the United States of said 
lot and premises by the defendant Bradl - executed on the 
6th day of June, A. D. 1873, while said Bradley was the record 
owner of said lot of ground and premises, the same erin: been sub- 
a pein conveyed ‘by said Bradley to said Shepherd by deed dated 
on the 27th day of August, A. D. 1874. 
10th. On or before the 9th d: ay of June, A. D. 1875, the defendant, 
— C. Bradley, had purchase -d the said lot of sround and prem- 
s No. 4, 1n square No. 377, from the defendant, The Freedman’s 
Savings aud Trust Company, and on said last-mentioned day said 
Bradley executed a deed of trust to secure to the said company 
the payment of the portion of the purchase-money thereof which 
remained unpaid. Soon afterwards said Bradley executed a lease 
of said property to the United States, acting through the ~rolnaigeran 
(;eneral, for the use of the Post Office spc of the United 
States, for the term of three years from and after the 6th day 
320.~=—soof June, A. D. 1873, at an annual rent of $4,200 a year, pay- 
able quarterly on the last day of Septembe r, December, 
March, and June in each and every year, subject to an appropria- 
tion by Congress for the payment of the same. Said lease pro- 
vided for a renewal thereof for the term of two years from and after 
the completion of the original term of three years; and the United 
States did accordingly renew the same and continued to use and 
occupy the said lot of ground, being the same that are designated 
in Exhibit No. 3, hereinbefore m: entioned, as 915 E street, for the 
said further term of two years and until the 30th day of June, A. 
D. 1878. 
lith. After the execution of said lease and while the United 
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Peter F. Bacon, trustees; and said Bradley, Shepherd, Taylor, Cross, 
and Bacon thereupon endorsed the same and delivered it back to 
the defendant Wilson with instructions to him to pay out of the 
proceeds thereof the costs and charges incident to the prosecution 
of the aforesaid suit or suits in the Court of Claims and the Supreme 
Court of the United States, including the fees of said Wilson for his 
professional services in said suits, and to pay the balance over to 
this complainant on account of his claim and demand aforesaid. 
At the same time the defendant Shepherd, without cause or right, 
insisted that two and one-half (24) per centum of said proceeds 
should be paid to the defendant Bradley, which was accordingly 
done, without any consideration whatever given therefor by said 
Bradley or by said Shepherd. The costs, charges, and fees aforesaid 
were also paid, and there remained in the hands of the de- 
325  fendant Wilson the sum of $1,255 out of the proceeds of the 
aforesaid draft, which he was about to pay to this complain- 
ant in pursuance of his instructions aforesaid and of the agreement 
hereinbefore referred to and set forth in Complainants’ Exhibit No. 
3, when he was stopped and prevented by a notice and rule served 
upon him in a cause of Shepherd and others vs. Cresswell and others, 
No. 5723, equity, in this court, which notice and rule were procured 
to be issued and served upon said Wilson by said Bradley on or 
about the 24th day of May, A. D. 1879. Neither this complainant 
nor said Wilson was a party to said cause. 
16th. On or about the 26th day of May, A. D. 1879, the defendant 
Wilson, as the attorney for the defendant Shepherd, received from 
the Treasury of the United States another draft (No. 7536) for the 
sum of $3,475, being for the rent of the aforesaid lot of ground and 
premises, No. 915 E street, on account of its use and occupa- 
326 tion by the United States for the year- ending June 30, 1877, 
and June 30,1878: said draft was drawn in favor of thesame 
parties as the premises are hereinbefore mentioned, and is yet in the 
custody and possession of the defendant Wilson. The defendants 
Bradley and Shepherd have, without just cause, refused to endorse 
the same, and the defendants Taylor, Cross, and Bacon have also 
failed to endorse it; and the defendant Wilson, by such refusal and 
failure and by the proceedings in the aforesaid equity cause No. 5723, 
has been prevented from collecting said draft and applying the pro- 
ceeds thereof, as the complainant understands he is ready and will- 
ing to do, to the payment of the complainant’s claim aforesaid, so 
far as the same may be available for the purpose. 
17th. The complainant respectfully submits that the proceedings 
in said cause No. 5723, equity, to which the complainant prays 
leave to refer as part of this bill of complaint, show no sufficient 
cause or justification whatever for the refusal and failure of the 
27 defendants Bradley,Shepherd, Taylor, Cross, and Bacon to en- 
dorse the aforesaid draft for $3,475, so that the proceeds and the 
sum of $1,255 aforesaid may be paid over to this complainant. 
The purpose of said cause has been fulfilled and there are no 
longer any issues pending in said cause; yet, by reason of certain 
proceedings therein, the defendant, The Freedmen’s Savings and 
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‘Trust Company, claims to be entitled to receive the proceeds and 
the amount of the aforesaid draft in the hands of the defendant 


poe concn 


Wilson. The complainant respectfully shows that such claim is 

terly groundless and unfounded. 

18th. In a certain ¢ ther cause pending in this court, being equity 

cause No. 5433, in which one Johnson was complainant and Fugitt 

nd others were defendants, and in which the indebtedness herei! 

before set forth from the defendant Shepherd to this complain- 

ant, the said defendant Shepherd grr. = called as a 
ril, 


028 witness in the case on the 25th day of : [). 1879, tes- 

tified before the special auditor therein appointed as follows: 
ss assigned certain rents of house 915 K street to Mr. : caine Ty —" 
(meaning this com pl; inant), which assignment was concurred in by 


trustees and which will aggregate about $5,400. 
‘A restraining order issued from the equity court restraining 


payment of any part- due rents, which order has not yet been re- 


_ 
selnded 
{i4 bh paey 3 iM j 7. ] e f — | 7 ‘7 y } Zs. 
‘here is little doubt that Mr. Thompson will receive this sum, as 


bne assignment Was made before this order Was Issued.” 

And — is, and by the said statement and testimony said defend- 
ant Shepherd intended it to be, understood rg by the instrument 
of writing set forth in “ Complainants’ Exhil t No. 3.” hereinbefore 
set forth, said Shepherd and his trustees eile that the rents to 
be derived from the aforesaid premises, No. 915 E street, for the 


three years ending June 30, 1876, June 30, 1877, ~ June 30,1878, 
should be applied to the paymen 1t of his indebtedness to the com- 
ainant, as hereinbefore set forth. ‘The unter deseo prays 
O20 eave to —_ to the proceedings in said equity cause No. 5433 
S part ¢ f this bill of complaint. 
9th. The com sabadicean’ further charges that the defendant, Alex- 


ander R. Shepherd, is now and has been since the year 1876 utterly 


his trustees—Taylor, 


insolvent; that the property in the hands « 


Cross, and Bacon — conveved LO them by the deed of assignment 
. } > 7 7 * , . , 4] P . - - : / “ ? 
herein before mentioned. ii any sucn property bnere now 1S (whiecn 


the complain ANT doubts), is utterly insufficient to Day the debts of 
said Shepherd or even the complainant’s just demand against him ; 
t said She pherd, so far as this complainant is informed and _ be- 
, has no property in this District or elsewhere subject to be 
taken ne execution at common law; that a ag ae at common 
law against said Shep herd would be of very dot an 
could not, probably, be enforced by execution, Se that said Shep- 
herd is now a non-resident of the District of Columbia and of 
300 the United States. 

20th. The complainant further shows that the defendan 
Shepherd is indebted to him in another sum of $4,000 for money 

lent to him by the complainant, for ‘hain amount tI | 
holds his promissory note dated the 8th day of November, A. D. 
1876, and payable on demand to the complainant or order, with In- 
terest at the rate of eight per centum per annum until paid, and 
payable at the National Metropolitan Bank. Upon said note, when 


ie Compiainant 


said defendant refused to pay the same, the complainant caused suit 
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to be instituted against said Shepherd on or about the 28th day of 
June, 1879, which suit is cause No. 20935 on the eommon-law side 
of this court, and the complainant recovered judgment thereon on 
the 8th day of April, A. D. 1880, and upon said judgment he caused 
execution to be issued, and the writ of fi. fa. therein issued has been 
returned by the marshal unsatisfied and with the endorse- 
331 mentthereon of “nulla bona;” allof which will more —and at 
large appear by a short copy of said judgment and return, 
hereto annexed, marked “ Complainants’ Exhibit No. 4,” and made 
part of this bill of complaint. 
21st. As will further appear from said short copy, the complain- 
ant, by way of further execution in said cause No. 20935 at common 
law, procured a writ of attachment to be issued therein and to be 
laid in the hands of said defendant Wilson upon the chattels, goods, 
and credits of said Shepherd, and said defendant Wilson has made 
answer to said writ setting forth the facts hereinbefore stated in refer- 
ence to the money and drafts in his hands, and on aecount of the 
premises no further proceedings have been had upon said writ, and 
the said judgment in cause No. 20935 at law remains wholly unpaid 
and unsatisfied; and the complainant respectfully submits 
332  ~=that, if he is not entitled to the funds in the hands of the de- 
fendant Wilson on account of the claim hereinbefore first set 
forth he is entitled to it on account of his said last-mentioned judg- 
ment and the writ of attachment issued thereon as aforesaid. 
22d. ‘The complainant further charges that the defendant Br: adley 
is the duly authorized agent and attorney of the defendant Shep- 
herd in respect of all the matter in controversy herein set forth 
that the complainant is informed and believes that said Bradley has 
a power of attorney from said Shepherd to endorse the aforesaid 
draft in the hands of the defendant Wilson, and to receive and dis- 
pose of the proceeds thereof if the same should come into his hands, 
and that it is the purpose and intention of said Bradley and of said 
Shepherd to get possession of said draft and to collect tle proceeds 
thereof, and to apply the same to their own use and purpose, in total 
disregard of their agreement aforesaid with the complainants 
333 and of the complainant’s just rights in the premises. 


The complainant therefore prays as follows: 


Ist. That the aforesaid Andrew C. Bradley, Alexander R. Shep- 
herd, George Taylor, Samuel Cross, Peter F. Bacon, Nathaniel Wil- 
son, William Thompson, and the Freedman’s Savings and Trust 
Company be made partie- to this bill as defendants, and be served 
with process and answer thereto, but without oath,an answer under 
oath being expressly waived. 

2d. That an order of publication may issue against the said de- 
fendant Shepherd as a non-resident of the District of Columbia. 

3d. That the defendant, The Freedman’s Savings and Trust Com- 
pany, be perpetually enjoined from claiming the ‘aforesaid funds or 
drafts as the proceeds thereof in the hands ‘of said defendant Wil- 
son or setting up title thereto or to any part thereof. 

4th. That the defendant, Nathaniel Wilson, be cial and re- 
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strained from delivering or paying over to the defendants, 
oo4 Bradley, Shepherd, Taylor, Cross, and Bacon, or to either or 
any of them, the funds or draft in his han * or any proceeds 
draft or any part of such proceeds. 

hat the defendant Wilson be required LO pay LO herve com- 
the sum of $1,255 in his hands, as hereinbet 

the defendants, Bradley, Shepher d ‘Pealen ‘Guns and 
Bacon, be required to endorse the id draft for $3,475 now In 
the hands of said Wilson, and that said Bradley be required to en- 
| ’ the 


VA 


of su ich 
5th. 

plainant 
Gite, * 


— ge —_ “a 


aforesa 


dorse the same as attorney for said Shepherd If) pursuance ol 
ested in him for that purpose and accepted by him. 

ith. That sald Wi ilson be thereupon req | lired to collect the am. Unt 
lraft and ps ly the same to this comp lainant. 


Sth. _— the de ndants, Bradley, Shepherd, ‘Taylor, Cross, and 


court may seem just in the premises 
J. W. THOMPSON 
M. | ORRIS, 
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300 | tne Supreme Court of tne District oI Uo Dla, A oO 
188] 
JOHN W. THompPpson, Comp.. 
v8. . No. 7675, Eq. Doe. 21 

ANDREW C. BRADLEY ef al., Def. } 
rim 9 Be y ] Y ail 14 ; ’ +r , 92> Li? ' > we 1] tT A | ‘ 
The President of the | nited States to Andrew UC. Bradley. Aiex- 
} > ’ re ‘ / * an , r 5 “* 
ander R. Shepherd, George lavlor, samuel ¢ ross, Peter F. Bae on, 


Nathaniel Wilson, William Thompson, Freedman’s Savings and 
Trust Co., defendants 


coe 
‘ 


You are hereby commanded to appear in this cour 
special term occurring twenty days after service of this subpe na, 
and answer the exigency of the original bill under pain of attach- 
ment and such other process of contempt as the court shall award. 


ae 
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Witness D. K. Cartter, chief justice. 
[SEAL. ] R. : MEIGS, Clerk, 

By R. J. MEIGS, Jr., Ass’t CUE. 

oof In the Supren 

Day of June, 1881. In Equit 


JoHn W. THom}] 


ANDREW C. a ADLEY, ALEXANDER R. SHEPHERD, GEORGE | 0. 7875 
; a Toa] Bl rsa og SMe CUE, 
lay] ior. mue | (Lross. Py ter f. Bacon, Nathaniel \\ Aim | 
son, Win. ge enacecateng v The Freedman’s Savings & 


s Saving: | 
[rust Company. Def. 


The defen W in 
interest in ie’ hina’ wiles of the 
that he is the trustee in a deed of trust made by the 
Shepherd to this defendant upon the premises and to ire the 
debt as in the complainant’s bill of complaint dated; and he, further 

answering, says "deat having no knowledge to the contrary 
he admits all the said several matters to be true as they are 
in said bill st: ited, and he knows no reason why t 

plainant should not have the relief as is in and by said bil 
ior 


thompson. answering, Says Loat he has no 
= —- "e ” 
above-entitled suit excepting 
lefendant 


Sect 
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Stato’ 


he Conl- 
| pr ayed 


WM. ‘THOMPSON. 
339  #$Motion for Leave to Make 


LO J John Jay Knoz, Com. of Currency of 
¥ 5 , aTty Di fe ndant Filed July Ze. i SdS1. R. i Me igs, 
( Ve rhe : | 
In the a Court of the District of Columbia. 
JoHN W. THOMPSON, Com.., ) 
vs. ' Eq. No. 7675, Doc. 21. 
ALEXANDER R. SHEPHERD ef al., De. } 


The complainant, John W. Thompson, comes and moves the court 
for leave to amend his bill in this cause by making the Honorable 
John Jay Knox, Comptroller of the Cu rrency of the United States, a 
party defendant to said bill as trustee or commissioner under the 
acts of the Congress of the United States to manage the affairs of 
the Freedman’s Savings and Trust Company. 


M. F. MORRIS, 
H. H. WELLS, 
Sol’ rs for Uy O1nP laina nt. 
As solicitor for the Freedman’s Savings and Trust Com- 
340 pany and John J. Knox, Comptroller of ‘the Currene y of the 
United States, trustee and commissioner of the affairs of said 


company, I hereby agree that said Knox be made a formal party 
defendant to this cause. 


ENOCH TOTTEN, 
For Com’rs F. S. & T. Co. 
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In the Supreme Court of the District of Columbia 
JOHN W. THOMPSON, Comp., ) 
vs +. Equity No. 7675. 
ALEXANDER R. SHEPHERD ef al., Def. } 

l pon tne appile ition of the solicitors of the compiainant and the 
consent of the solicitor of the Freedman’s Savings and Trust Com- 
pany it is ordered by the court, this 22nd day of July, A. D. 1881, 
roa [ , | y la Kn ‘am | ilar f + Oo mrreney t | ) Tiite 
that John Jay Knox, Comptroller of the Currency of the United 
States, as trustee and commissioner of the affairs of the Freedman’s 
Savings and ‘Trust Company aforesaid, be made a party defense ant 
to this cause, and that the complainant’s bill be taken as amended 
for Loat purp ( 

A. B. HAGNER, 
Asso. Justice. 
o42 se } ite Answer of the Freedman’s S&S IVINS and Trust Compa ny 
Filed July 29, 1881. RR. J. Me igs, Clerk 
In the Supreme Court of the District of Columbia 
JOHN W. THOMPSON, om piainant, 
eS . ‘ = sie - te ryy . , : - oe e. : Equity No. 7675. 
ANDREW C. BRADLEY and ‘THE FREEDMAN’S SAV- : 
INGS W TRI sT Co. et. al Det 

The separate answer of the Freedman’s Savings and ‘Trust Com- 
pany LO. Lit bill 0 the above-named complainants respectfully 
shows as fo} OW LO Will 

Kirst and second. Theaverments contained in the first and second 
paragraphs of said bill are admitted to be true. 

Third. As to the matters ana things set forth in the third para- 

craph of said bill this defendant has no knowledge, and can 
043 neither admit nor deny the same, but calls for proof of the 
tacts alleged 

Fourth. As to the averments coutained in the fourth paragraph 
of said bill this defendant says that the said complainant insti- 
tuted an action at law in this court against the said Alexander R. 
Shepherd on the said promissory notes, being cause at law No. 


uy 
21867, and that the said 

upon which issue was taken, and that th 
in the circuit court upon such issue, an 
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| that t 
na verdict by the jury in favor of the defen 
which judgment was duly entered of record, an 


stands unreversed, and this defendant therefore 


notes are unpaid and unsatisfied. 
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fifth. In answer to the averments contained in the fifth para- 
graph of said bill this defendant does not know whether 

344 they are true or not, but has no reason to doubt the truth 
thereof; but this defendant is advised by counsel and believes 

and therefore avers that if any of the said lots were released, 
as in said paragraph alleged, the said complainant is chargeable 
with the value of the property so released and this defendant 1s 
entitled to have the said indebtedness reduced to the extent of 
such values so far as the equities are concerned between this de- 
fendant and the said complainant; and, further answering said 
paragraph, this defendant claims that the complainant is bound to 
proceed against the property still held by him as security before 
asserting any claim to the funds now. in court and in the hands of 
said defendant Wilson arising from the said property in square No. 


’S Lewd 


Vit. 
Sixth. This defendant has no reason to doubt the truth of the 
averments contained in the sixth paragraph of the bill. 
Seventh. As to the truth of the allegations in the seventh 

045 paragraph of the bill this defendant has no knowledge as to 

the preperty included in the said assignment, but it says that 
it is advised by counsel and believes and therefore avers that any 
assignment of the said claim against the United States was abso- 
lutely null and void and of no effect as against this defendant. 

Kighth. This defendant can neither admit nor deny the truth of 
the averments contained in the eighth paragraph of said bill, and 
therefore calls for strict proof. 

Ninth. In answering the averments contained in the ninth para- 
graph of said bill this defendant says that it is. admitted that the 
said Shepherd, by a paper writing bearing date on the 21st day of 
June, 1877, did undertake to assign a certain claim against the 
United States to the said complainant, but this defendant is advised 

by counsel and believes and therefore avers that the said 
3046 paper writing or assignment is utterly null and void because 

prohibited by an act of Congress in such case made and pro- 
vided. 

As to the other matters and things in said paragraph this defend- 
ant has no knowledge, and therefore can neither admit nor deny 
the same, but demands proof thereof. 

Tenth, eleventh, twelfth, and thirteenth. This defendant admits 
that the averments contained in the tenth, eleventh, twelfth, and 
thirteenth paragraphs of the bill are true. In this connection this 
defendant shows to the court that in pursuance of the powers con- 
tained in the deed of trust mentioned in the tenth paragraph of the 
bill, made by said Bradley and wife to secure the purchase-money for 
said lot four (4), a sale was made of the said premises on the — day 
of , 1880, and that the net proceeds derived from said sale 

amounted to the sum of $ , leaving a balance due on the 
347 promissory notes made by said Bradly and held by the Freed- 

man’s Savings and Trust Company of $ , Which balance 
still remains unpaid and due to this defendant. 

Fourteenth. As to the averments contained in the fourteenth par- 
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agraph of said bill this defendant admits that the said Shepherd did 
expect and claim from the United States the sum of $12,600.00 for 
the use of said premises during the period mentioned, but this de- 
fendant is advised by counsel and believes and therefore avers that 
if there was any such pledge or assignment thereof that such pledge 


2 . 1 : . ‘ 7 7 sta } 
Or assignment was Void. 


j | ryi? ° 7 47 al T % } } y | 
Fifteenth. This defendant admits that the said Nathaniel Wilson 
* } | ’ . . ng . 2 owes sin Pa i : : '% 7 
received the money and draft as in said paragraph alleged, but it 
hat t] . Sekt Cin BS Ons - Oe, Mle SE EE Pee ae EY ee 
avers that the said drait for $1,500.00 was unlawtully indorsed by 
} ; a . , ‘7 } . ry. a . Vas vo > ] > > é } 
the said Bradley, Shepherd, Taylor, Cross, and Bacon, and 
‘A 4] . ? : r , \ ] " RE v 4 ‘ | r + / i ' ] 
otd that such indorsement and a receipt of the proceeds of said 


drait were 1n violation of an injiunetion before that time Is- 
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dorsement by the said pe rtieSs was unlawful and nuil and void as to 
} r , e . , 4 e 5 . ] | ; 1 i 
this defendant This defendant further avers that, although the 
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then parties to the said equity Cause (No. (O20), they had actual 
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349 Wilson was a long time prior to such collection served with 

the same by leaving a copy thereof in his hands; that the 

said injunction or restraining order was issued on the 18th day of 

March. LS7ZS, and Was served t pon the si LL | Nathaniel Wilson Ol) the 

twentieth day of April, 1S78, and not on the 24th lay of May, 1879, 

‘ -l _ 1] — 

aS 1h Sala paragraph al eged 

sixteenth. Answering the sixteenth paragraph of said bill, this 

| d Wilson obtained the said draft 


as IN Salad paragrap lege u lant 
says that Diol to the basins tate of the said draft and on the 24th 
day of May, 1879, the said Andrew C. Bradley, who had been ap- 
pointed and had duly qualified as receiver in the said equity cause 


! 

a 
» roe gt 2 2! - opel’ repr in sal 91) 
No. 5723, filed his petition as such receiver in said cause 


. 7 °-5 Y } ‘ - See % 4 ‘ 
that the said Nathaniel Wilson be, an: | pon, by 
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IOV Mt) OFaeP O! the court, made a party aqerendant 1n Salad Cause 
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No. DiZa ir mesh ey, Aa ae Bradle 
| the Unit 
\ 7 the sastles to the aid. ps Cause 
No. 5723 and their agents and attorneys were restrained from apply- 
ing for and receiving any money si the United States for the use 

o and excepting the rents Inaturing for a 
specified period, to wit, from the sth day of June, et to the = 
day of July, 1879, of which injunction the said Nathaniel Wilso1 
had full notice before he applied for and received has sald draft. 
This defendant insists that the said Wilson was bound by the said 
injunction and that his reception of the said draft was unlawful and 
void as to this defendant. 


of said premises, saving 
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30 Further answering said paragraph, this defendant says that 


the said decree of May 10, 1879, by which said Bradley was 
appointed receiver, and containing the said injunction, was ‘oats 
upon the consent of the said Alexander R. Shepherd, and for greater 
certainty as to the said decree and its contents this defendant refers 
to the decree itself. Further answering the said paragraph, this 
defendant says, upon the advice of counsel, that the said defendants 
Bradley, Shepherd, Taylor, Cross, and Bacon had no lawful right to 
indorse the said draft for $3,475.00, and that the said Wilson had no 
lawful right either to receive said draft or to collect money thereon. 
Seventeenth. In response to the averments contained in the seven- 
teenth paragraph of said bill this defendant submits to the court 
that the conclusions of law contained in said paragraph are 


oo2 erroneous, and this defendant hereby refers to the pleadings, 

Sgn testimony, orders, and decrees in the said equity 
cause No. 5723, and submits to the court that this defendant is en- 
titled to receive the mon ey now in the hands of the court and in 


the hands of the said Wileon issuing out of the said lot four (4), in 
square No. 377; and it also submits that there are issues pending 
in said equity cause to which said plaintiff was, if he is not now, a 
party. Further answering the averments contained in said para- 
graph, this defendant says that on the 25th day of October, 1877, the 
commissioners of the Freedman’s Savings and Trust Company, wh« 
MOO 71 ’ ; : “Ace 

if 5} filed therein a Cross- 


. 
: 


were defendants in said equity cause No. 572 
bill in which they claimed affirmative 1 ‘elief and alleged the insol- 
vency of the said Shepherd and said Bradley, and that on the 18th 

day of April, 1878, the restraining poder hereinbefore men- 
3go03 tioned, prohibiting the collection of the said rents, was Issued, 

and that on the (12th) twelfth day of Mareh, 1879, said com- 
missioners presented their pe tition in the said cause, alleging the 
insufficiency of the said property to pay the debts and incum- 
brances outstanding thereon, and that on the 10th day of May, 1879, 
by the oteden of the said Shepherd, the complainant in that cause 
(No. 5723, equity), the decree hereinbefore referred to and restraining 
the collection of rents was passed and recorded. In pursuance of 
said appointment by said decree the said Andrew C. Bradley quali- 
fied as such receiver, took possession of said property, collected the 
rents thereof, until he was directed, on the 28th day of February, 
1880, to surrender the possession of said property to the commis- 
sioners of the Freedman’s Savy ings and ‘Trust tCompany. Such rents 


are still in his hands and constitute a part of the subject- matter of 


the controversy herein. 
304 On the 25th day of June, 1879, the complainant in this 

cause, John W. Thompson, filed his petition in said cause, 
claiming the funds, and after due proceedings were had the said 
cause was, on the 3lst day of October, J879, referred to E. Carusi, 
Usquire, as a special auditor to, amongst other things, report upon 
the matter involved in the petition of Andrew C. Bradley, receiver, 
and the petition of John W. Thompson, and to report as to the 
oy oo distribution of the funds and draft in the hands of Nathaniel 
Wilson. In pursuance of that instruction the said special auditor 
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plainant has no right to the relief by him prayed in his said bill, 
and that this defendant or its commissioner Is entitled to the funds 
mentioned in said bill. 

JOHN J. KNOX, 


Comptrolle r of the Curre nCy and 
Commissioner of the F. 8S. & T. Company. 
ENOCH TOTTEN, 
Sol’r for FL. 8. & T 
DisTRIcT OF COLUMBIA, Fa 
County of Washington, j spi 


I, John J. Knox, being first duly sworn, do on mv oath say that I 


am commissioner of the Freedman’s ware-to. 3 and ‘Trust Company ; 
- ; Ss . i 7 . 7 ] > 
that I have read the foregoing answer sae sald trust Company Oy me 


subscribed and know the contents thereof, and that the same is true 


according to my information and be lief. 


IHN J. KNOX. 


‘ ° 1 7 re 5 OE. ¢ } ] - Tc 
9 Subscribed and sworn to before me tos 28th Gay Ol July, 


1881. 
[SEAL. THOMAS K. WALLACE, 
Notary Publ 


3s 


360 Answer of the Defendant, George laylor, to the Bill of Complaint 
of the Above-Named Complainant Filed Against Them and 
Others in the Above-Entitled Cause. Filed Dec. 2,1881. R. J. Meigs, 


Clerk. 
In the Supreme Court of the District of Columbia. 


Joun W. THompson, Comp.,  ) 
vs. ' No. 7675. 


ANDREW C. BRADLEY et al., Def. } 


For answer to said bill of complaint, or to so much thereof as 
they are advised it is expedient for them to make answer unto, this 
defendant says as follows: 

1, 2. He admits the allegations in the first and second paragraphs 
of said bill, in regard to the residence of the parties, to be true. 

3, 4,5. As to the matters and things stated in the third, 
361 fourth, and fifth paragraphs of the bill he has no personal 
knowledge and no interest in the subject-matter thereof. 

6, 7, 8, 9. He “admits the allegations of paragraphs numbered six, 
seven, uni and nine to be true as therein set forth. 

10,11, 12. As to the matters and things set forth in the tenth, 
eleventh, and twelfth paragraphs of the bill be has no personal 
knowledge, but he believes the same are true as -herein set forth. 

14. He admits the allegations contained in the fourteenth para- 
graph of the bill to be true. 
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Ur) Answer of the Defendant, Nathaniel Walson, to th riu oO} Com- 


is advised it is expedient or necessar 
defendant says as follows: 


366 and currectly stated, and he is_ willin; 


restraining order some time prior to the 
will appear from the records in said pepe 


stated upon my personal knowledge are 


nt of the Above-Named John W. Lhompson Filed Against 


pede 7 
lhove- Entitled Cause. Filed Dee. 6. 155] R. 


Him and Others un the d 
J. Meigs, Clerk. 


In the Supreme Court of the District 


JoHN W. THompson, Comp., | 
Us. . . . Ss sy 
- : . Equity No. 7675. 
ANDREW C. BRADLEY, ALEX. R. SHEPHERD, Na- { ~+ + 
~ . ' . i 
THANIEL WILSON, ef al., Def. 
For answer to said bill of complaint, or to so much thereof as he 


ry for “igiie to make answer, this 

He believes the allegations of said bill to be substantially true, 
and that the matters and thii ngs therein set forth are truly 

r that the complainant 
should have the relief prayed for by him. 

Respondent further says that he was served with a preliminary 

24th day of May, 1879, as 


ATHANIEL WILSON. 


I do solemnly swear that I have read the foregoing answer signed 
by me and know the contents the reof, and that the facts therein 
true, and that the facts 


therein stated upon information and belief I believe to be true. 


Subscribed and sworn to before me this — day of ——, A. D. 


1881. 


367 Decree Pro Confesso Against Andrew Bradley, Alex. R. Shep- 


herd, Samuel Cross, & Peter F. aia Filed Jan. 11, 1882. 
R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


JouHn W. THompson, Comp., , 
US. i 2) it N MATE 
- as os eee » Equity No. 7675. 
ANDREW C. BRADLEY, ALEX. R. SHEPHERD, ef al., ( ~“1>°" ein 


Def. j 


_ 


} 


It appearing to the court that the defendants, Andrew C. Bradley, 
Soca R. Shepherd, Samuel Cross, and Peter F. Bacon, who 
have entered their appearance in the above-entitled cause, have not 
made answer to the bill of complaint therein, though the time 
limited for making such answer appears to have long since expired, 
it is ordered, adjudged, and decreed by the court this il day of Janu- 

ary, A. D. 1882, upon the application of M. F. Morris, of coun- 
368 sel for complainant, that said bill of complaint be taken as 
confessed by said defendants. 

By the court: A. WYLIE. 
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oO Order Se iting . {side Decree Pro Confesso as to and Per? hay: An 


vers of Shepherd, Cross, Bacon, and Bradley, Defendants, With- 


oul Oath. Filed Kod 11,1882. BR. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia, the llth day o 


March, 1882. 


. W. THOMPSON ) 


ry : 4 ; r . ,% : eS : : | ' 4 
Upon motion of Wm. EF. Mattingly, solicitor for said defendants 
| ] | * } : 4 +» | . , 
ana upon le written < sent of the solicitor for the complainant 
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indorsed upon the said answers, it is hereby ordered that the decre 
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then pending was filed in the ¢ Court of Claims In his name, to the 
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use of Shepherd and others: the defendant Sheoherd had tl een 
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collecting rents in his own name from the Post Office Department 
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Orin Nis nam » to the use ol Sheph 1 and others exc pt the CialmM 
then pending in the Court of Gielen: 
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10, 11, 12, 18. He admits the allegations of the 10th, Lith, 12th, 


and loth paragraphs, except that he says that the firs 


in the Court of Claims was brought in his name, to the use of She 
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} 1 | we } 
rd, and before the execution of Shepherd Ss aee 
that the said cause was subse quent ly amended by making the 
kee * 


defendants T aylor, Cross, and Bacon parties. 
372 14. He does not admit the alleeations of the 14th para- 


Rraph of the bill; and, to the contrary, he avers that he exe- 

7 - 2 4 Aooir ‘ 5 é) . &} ‘ ‘) . } ‘ey I Ff anf +i | 7 4] , . ] 

uted the said assignme nt as an asslonme nt of the ciaim Siena pena- 
oP + 


Ing in the , ‘ourt of Claims. 


15. He admits that said Nathaniel Wilson received a draft fo1 


$1,800 on or about the 3rd day Ol May, 1S79, and he says that it was 
in payment of the judgment of the Court of Claims. He admits 
that said draft was drawn in the form alleged, and that it was In- 
dorsed by the several payees, and he admits that defendant Shep- 
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release from the deed of trust to William Tho npson two tots 
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owned, respectively, Dy hichara Wallach, trustee for Mrs. 
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Gideon, and hy Samuel ‘Tl’. G. Morsell: that he does not know and 
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ing over said pruceeds of the draft Ene a notice and rule serve 

him in cause 0720, equity, in this court on or about May 24, 1879, 
and he denies that he procured such notice ov rule to be served, an 
he avers that In sald cause a re ssa order was issue 1878 § 


the instance of the plaintiff therein, which was served upon sai 
Wils son, aud that when said draft was indorsed it was stipulated with 
said Wilson that the proceeds should not be paid over by him whilst 
are estraining order was in force, and he says that the order passed 
in said cause May 24, 1879, was an order making the said Wilson 
party thereto. ) 
0/4 16. He admits that said Wilson has received another simi- 
lar draft for $3,475, and thatsaid draft has not been indorsed ; 
and he avers that the parties to said draft and said Wilson are all 
restrained from collecting the money thereon by the orders and pro- 
ceedings in said cause 5723, equity. 

\7. The matters and things coutained in paragraph 17 are ques- 
tions of law and call for no answer, but he denies that the conclu- 
sion Is correct. 

18. He neither admits nor denies the allegations of the 18th para- 
graph, as they are matters of record and matters not within his 
personal knowledge, and he calls for strict proof thereof if the same 
are material. 

19. He admits that defendant Shepherd was insolvent in 1876, 
but upon information and belief he avers that he is now the owner 
of property more than sufficient to pay all of his debts; he admits 
that the property now in the hands of Shepherd’s trustees is not 
sufficient to pay all of his debts, but avers that it is more than 
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fied, except as to interest paid on the second note to March 10, 1879, 
and certain portions of the pri incipal, amounting in the aggregate to 
the sum of $3,322.72, and that thereis now due and payable $11,67 1.28, 
with interest on $8,000 from March 10, 1875, and on $3,677.28 from 
June 22, 1875, at eight per centum per annum until paid: and he 
Ssavs that he is informed and believes it to be true, and therefore 


avers that the plaintiff has collected other sums from the owners of 


property covered by said deed of trust in consideration of releases 
from said deed of trust which the plaintiff does not credit upon said 
notes er Ww hich aggregate $1,700 and more. 

He admits that i: divers times subsequent to the execu- 
379 bit of said deed of trust the plaintiff, at t his request, caused 


some of the lots of pera included in said deed of trust to 


be released, but that he denies that said releases were made upon 
his (defe: ndant’ s) assurance that other and further security would be 
substituted therefore, and he denies that it is impossible for the 
ple aintiff to realize anything from the sect urity of said deed of trust, 
and he denies that he has led the plaintiff into complications, and 
avers that the plaintiff is a careful business man, and that he made 
the said releases cautiously and after due inquiry in the belief that 
the property retained and unreleased was ample security under said 
deed of trust, and that he was not mislead by defendant 
6, 7, 8. He admits that he made and executed the deed of trust of 
November 15th, 1876, but for its terms, Hear eae and property 
conveved he refers to the record of said deed in Liber 839, folio 226, 
of the land records of the District of Columbia as part of this an- 
swer. 
380 9. He admits that he executed the paper writing dated 
June 21st, 1877, a copy of which is annexed to the bill of 
complaint as Exhibit No. 3, and that the trustees under his said 
deed of trust concurred in the assionment, and that defend: unt, An- 
drew C. Bradley, executed the assignment as a formal party, but he 
says that the said instrument, as to its terms, scope, purpose, and 
effect, speaks for itself, and he refers to the same as part of this an- 
swer, and he says that the said assignment was given to prevent the 
advertisement, sale, and sacrifice of the property remaining subject 
to the deed of trust to William Thompson, trustee, which the plain- 
tiff was then threatening to have advertised and sold under the said 
deed of wat and its object was to preserve said property from sale 
10, 11, 12, 18. He admits the allegations of the 10, 11, 12, and 13 
paragraphs of the bill to be substanti: illy correct, and he says 
381 that the said purchase of said lot by said Bradley was made for 
this defendant as his agent, and that said Bradley subsequently 
conveyed the property and assigned the lease to him as alleged, and 
that before the said conveyance and assignment said Bradley had 
turned over to him all rents of said property collected, and he says 
that when the first suit was instituted in the Court of Claims it was in- 
instituted in the name of Andrew L. Bradley to the use of this defend- 
ant, and that subsequently it was so amended as to be to the use 
of said trustees; that the additional suit, for the years 1877 and 1878, 
was entered in December 1878, only a few days before the decision 
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complainants in that cause long before the said draft was received 
by said Wilson, and that said Wilson was thereby restrained from 
paying over said money to the plaintiff in this cause; and he avers 
that at the time the said draft was indorsed the said Wilson agreed 
that he would not part with said money until said order should be 
vacated, and he denies that a restraining order was procured to be 
served upon said Wilson by defendant Bradley on or about May 24, 
1879, and he avers that the order passed in said cause on that day 
was an order making the said Wilson party thereto, as will appear 
upon reference to the proceedings in said cause. 

16. He admits that said Wilson received from the Treasury of the 

United States a draft —- 83,475 for the use and occupation of 
086 the said house, 915 E street tN. W., for the years ending June 

00, 1876, and June 30 1877, and that the said draft was 
drawn payable in like manner as the preceeding draft for $1,800, 
but he does not know when the same was received by said Wilson, 
but he is informed and believes, and therefore avers, that the same 
was made out and received by said Wilson some days after the in- 
dorsement of the preceding draft, as hereinbefore alleged. He ad- 
nits that the said draft has not been indorsed by the payees, and 
avers that by reason of the claim of the Freedman’s Savings and 
[rust Company and the proceedings and orders passed in relation 
to said rents, passed in said cause 5723, equity, the said draft could 
not properly be indorsed or the proceeds paid over, and he avers 
that the said instrument dated June 27, 1877,1s absolutely null and 
void and ineffectual to support any claim for relief in this cause in 

behalf of the plaintiff under section 3477 of the Revised 
387 Statutes of the United States, and he claims the same benefit 

of said objection as if he had specially demurred to said bill 
upon that ground. 

The allegations or matters and things stated in the 17th para- 
graph are questions of law only, and c: all for no answer from this 
defendant. 

18. He admits that in cause No. 5433, equity, he was called as a 
witness, and that he testified before the special auditor, but: he does 
not admit the other allegations to be true as alleged in paragraph 
18, and says that the record of said cause and deposition must spe ak 
for itself, and he calls for strict proof thereof, if material to the issues 
involved in this cause and if the said evidence is admissable, and he 
denies that the said matters are admissable in evidence in this cause 
or material to the issues involved. 

19. He admits that he was insolvent in the year 1876, but he de- 

nies that he is now insolvent. He admits that the property 
388 now in the hands of the trustees may be insufficient to pay 

the entire amount of his debts, but he avers that it would be 
ample to pay the plaintiff’s claim if so applied, and he admits that 
he has no property in the District of Columbia which can be taken 
in execution at common law, and he admits that he is temporarily 
residing in Mexico. 

20. He admits that the plaintiff has recovered judgment against 
him in cause No. 20935, at law, for $4,000, but he denies that a writ 
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fiert facias has been issued upon said judgment or returned as al- 
leged, ag Ay Saye: ens Clee: BORNE Ane nny Oe Oe mee 
ment with his bill. 
21. He admits that the plaintiff caused a writ of attachment to 
be issued upot ROE anes Se ee ee said W 
and that said Wilson answered said writ, and that the said judg: 
ment is not paid ; but he denies that the plainift has obtained 
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Tots, aby lien upon said fund or draft ps Vv, OF that the same 
ean be made the foundation ha an saliad nll 
€ Says that the said bill is multifarious, and asks the same benefit 
of ee LO sald bill On that ground as if he had specially de- 
mul ed to Salt bill therefor 
2 He denies that said Bradley is his only authorized agent and 
attorney In respect to the matters and things in controversy, and 
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that said Bradle y has a power oF attorney to indorse the draft and 

receive and dispose of the proceeds the ‘eof, Alt he Says that sald 
1} - i fee} » 4 - . seas om _ 4 _. 

Bradley and William F. Mattingly are his attorneys-in-fact jointly 


and they jointly are his agents and attorneys in all matters; and he 
hat he and the said Bradley RAVE AY as ae 
etting possession of said draft or to collecti De the procee ds there 


- 

and applying them to thelr own uses and purposes; ais Sete 

that the plaintiff has any legal right to the said draft or its proceeds 
and, further answering said bill, he says that the cause of ac- 

oVU tion, if any there may be, arising tO the plaintiff on account 
or by reason ee 


| 
said bill contained did not aeerue within three years before the sal 
bill was filed, and this allegation the defendant makes in +s of the 
plaintiff’s bill, and prays that he may have the same benefit there- 
from as if he had formally pleaded the same; and having fully an- 
swered, ce. 

WM. F. MATTINGLY, 

A. C. BRADLE ¥, Sol’s for Def’t 

ALEXANDER R. SHEPHERD 

By WM. F. MATTINGLY, 
A. C. BRADLEY, Att’ys-in-Fact. 


The complainant waives an answer under oath in this case from 
the defendant, Alexander R. Shepherd, and agrees that the decree 
pro confesso heretofore taken agalnst § suid defendant be set aside, and 
that this answer be filed. 
: M. KF. MORRIS, 


-_" 74 . 4 Y, ) . ; J 
wolr for ¢ omplamant. 
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891 Replication. Filed March 23,1882. R. J. Megs, Clerk. 


In the Supreme Court of the District of Columbia, the 21st day of 
March, A. D. 1882. 


JOHN W. ‘T'HoMpson, Comp., } 
US. ' Eq. No. 7670. 
A. ©. BRADLEY ef al., Def’ts. } 


IOlINS Issue With the defend: nts on thei sey eral 


J 


The complainants 
answers. 
M. F. MORRIS, 


Solicitor for ¢ omplar nant. 


oV2 The Joint and Several Answer of Samuel Cross and Peter PF. Bacon, 
: Two of the Defendants, to the Bill of Complaint of the Above- 
Named Plaintiffs. Filed March 19,1883. Jt. J. Meigs, Clerk. 


In the Supreme Court of the District of ¢ ‘Yolumbia. -- 
JoHn W. THOMPSON ) 
vs > eq. No. 7675. 


ALEXANDER R. SHEPHERD et al. J 
For answer to said bill they say as follows: 
1, 2. They admit the allegations of the first and second paragraphs 
of said bill. 

3. ‘They deny that defendant Shepherd made the two promissory 
notes described in the third paragraph, and that he executed the 

deed ef trust to William Thompson to secure the payment of 
393 the same, as alleged, and they say that said Shepherd was in- 

debted to the plaintiff in the sum of $2,300 and made and de- 
livered to him three several promissory notes, dated March 10, 1873, 
for said debt, which said promissory notes were secured to be paid 
by said deed of trust to William Thompson, and for a particular and 
true description of said notes and of said indebtedness they refer to 
said deed of trust, recorded in Liber 712, folio 128, of the land records 
of the District of Columbia, as part of this answer. 

4. They do not know, but have no reason to doubt, that the plain- 
tiff still holds the notes secured by said deed of trust that remain 
unpaid, and they do not know how much has been paid upon said 
indebtedness, and call for strict proof of the amount claimed. 

5. ‘They have no personal knowledge of the matters alleged in the 
oth paragraph ; they have been informed and believe it to be true 

that portions of said security were released from time to time 
394 by the consent of plaintiff and at the request of defend- 

ant Shepherd, but they do not know upon what terms the re- 
leases were made or how much property or its value remains unre- 
leased, and they call for proof of such allegations. 


>= 
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6,7, 8. They admit the allegations of the 6th, 7th, & 8th para- 
graphs to be substantially correct, but prefer to refer to said deed 
and schedule duly recorded among the land records of said District 

Liber No. 839, folio 226, as part of this answer as to the property, 
— and provisions specified in said deed. 

. They admit that said defendants, Shepherd and Bradley, exe- 
cuted the i instrument of writing dated June 21, 1877,a copy of which 
paper is filed with the bill and marked “ Complainant’s Exhibit No. 
3,’ and that these defendants and defendant ‘Taylor signed the clause 
concurring in the assignment, as appears by the instrument, and 

they admit that defendant Bradley executed the same as a 
395 formal party, but they say that, as to the terms and provisions 

and purpose of said instrument, they refer to the same as part 
of this answer. 

10, 11, 12, 13. On information and belief they admit the allega- 
tions of the 10th, 11th, 12th, and 18th paragraphs. 

14. They admit that the aggregate amount claimed by said Shep- 
herd in his two suits was $12,600, but whether he expected it from 
the United States they do not know, and whether that sum was 
pledged by the said assignment they say 1s a question of law de- 


> 


pending upon the construction and effect of the instrument itself, 
and they deny that they covenanted or agreed to apply said sum to 
the satisfaction of complainant’s first demand, or that they did any- 
thing except concur in said Shepherd’s act. 
15. They admit that a draft for $1,800, drawn in favor of A. C. 
Bradley to the use of A. R. Shepherd, to the use of George Taylor and 
these defendants as trustees, was delivered .to said Nathaniel 
396 W ilson as attorney for sald Shepherd, and that they indorsed 
the said draft, but they deny that they gave any instruc- 
tions whatever to said | Nathaniel W ilson as to the « lisposition of the 
Aboeginn of said draft,and upon information and belief they aver 
that said Shepherd indorsed said draft gin condition that the 
plaintiff should cause a release to be executed by William Thompson 
of certain real estate included in said soak a trust to said William 
Thon npson, which said release has never been executed, and they 
aver that said draft was issued in payment of the judgment of the 
Court of Claims, and as to the other matters and things alleged in 
said paragraph 15 they have no knowledge, and if material they 
ee for | strict proof thereof. 
They are informed and believe it to be true that said Na- 
Pica Wilson has since received from the U.S. Treasury another 
draft for $3,475 for rent of house 915 E street, as alleged, and 
o97 _— they therefore admit the fact, and ag also admit that 
the said draft has not been indorsed by them or by the other 
payers, and they aver that an order of injunction passed in equity 
cause No. 5723 in this court restrains them and the said Wilson 
and the plaintiff in this cause, ovoth of whom are parties to said 
cause, from collecting or receiving said money, and they refer to 
the proceedings in said cause as part of this answer. 
17. The matters and things alleged in the 17th paragraph are 
matters of law and they neither admit nor deny the same. 
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18. They do not admit the allegations of the 18th paragraph 
to be true, and having no personal knowledge of the same they call 
for strict proof thereof if the same are material; and as to the 
effect of the said assignment they say that as matterof law, the said 

instrument not being under seal, whatever may have —_ 
398 the intention of the parties was and is inoperative to transfer 


any rents not acerued al the time, and that the said ass ign- 
ment is absolutely null and void and of no effect. and they pray the 
same benefit of this objection as if they had specially demurred to 


to the bill of complaint upon that ground. 

19. Upon information and belief they deny that the defendant 
Shepherd is now insolvent, although he was insolvent at the time 
said deed of trust to these defendants was executed, and they aver 
that said Shepherd has paid and satisfied the greater portion of his 
debts. They do not know what debts are outstanding and unpaid or 
what is the exact value of the property remaining undisposed of 
under said deed of trust, but they aver that it is of more value than 
the amount of plaintiff’s claim, though not subject to execution 


: 
t 
—_ 
(i ¢ 


‘at law, and they admit that said Shepherd is temporarily residing 


in Mexico. 
399 20. Upon eeetennssien and belief they admit that plain- 
tiff has recovered judgment at law upon a note dated Novem- 
ber 8th, 1876, for $4,000, in cause No. 20935, on the law side of this 
court, but they deny that a writ of fiert facias has been issued upon 


said judgment or returned nulla bona by the marshal, as alleged. 


21. They admit that a writ of attachment was issued upon said 


judgment and served upon said Nathaniel Wilson as alleged, and 


that said Wilson answered the same, but as to said proceedings they 
refer to the records and papers in said cause, and they admit that 
the said judgment is wholly unpaid and unsatisfied, but they deny 
that the plaintiff has obtained any lien upon said fund or draft 
thereby, or that the same can be made the foundation for any relief 
in this cause, and they say that the said bill is multifarious, and 

they ask the same benefit of objection to said bill as if they 
400 ~—ihad specially demurred to said bill thereof. 

22. They are informed and believe and therefore aver that 
said defendant Bradley and William F. Mattingly are joint attorneys 
for said Shepherd by power of attorney, duly executed to them by 
said Shepherd before he went to Me xico, and they therefore deny 
that said Bradley is the only authorized agent and attorney of said 
Shepherd in respect of the matters in controversy in said bill. As to 
the other matters and things charged in said paragraph 22 they are 
informed and believe that they are not, and therefore deny that 
they are, true. 

And, having fully answered, &e. 
MUEL CROSS. 
‘ER F. BACON, 
WM. F. MATTINGLY, 
A. C. BRADLEY, 
Sol’s for Def’ts 
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First. ‘That said causes be, and they hereby are, COMUSOi1Gateda, DUT 


. . ° . + . . ° 5 . : ° { ' 
without prejudice in anything to the rights and interests of either 
of any of the parties in either of said causes. 


403 Second. That the testimony heretofore taken in said cause 
of Shepherd vs. The Commissioners of the Freedman’s Sav- 

ings and Trust Company e¢ al. (Eq. No. 5723) shall stand and be used 
so far as applicable in the consolidated causes. 
Third. The parties may take such testimony in 
may deem proper, and the time for taking the same is hereby limited 


to thirty (380) days. 
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By the court: 
D. K. CARTTER, 
Ch’ f Justice. 
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We consent to the above. 
ENOCH TOTTEN, 
. For F. 8. & T. Co. 
M. F. MORRIS, 
For John W. Thompson. 
A. C. BRADLEY. 
W.F. MATTINGLY, 
For Shepherd. 


404 Replication. Filed April 11,1883. R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia, the 11th Day of 
April, A. D. 1883. 


JOHN W. THompson, Comp., _) 
Us. » Eq. No. 7675. 
ANDREw C. BrapD_ey et al., Def. } 


The complainant, John W. Thompson, joins issue with the de- 
fendants. 


M. F. MORRIS, 


For Complainant. 


405 uidence for Com’s F.S. & T. Company Produced Before and 
Taken by Edmund Bailey, Examiner in Chancery. Filed July 


23,1883. A. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 
SHEPHERD 


US. » Equity No. 5729. 
Com’rs F.S. anp T. Co. et all. } 


and 
THOMPSON ) 
v. » Equity No. 7675. 
SHEPHERD et al. j 


Consolidated. 
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406 = In the Supreme Court of the District of Columbia, this Twelfth 
Day of April, 1883. 


ALEXANDER R. SHEPHERD ef al. } 
. TT’ eo _ —Gw AD 12, 
v > Kquity No. 5728. 


Joun Jay Knox, Com’r, &e., et al. | 
and 
JOHN W. 'THOMPSON ) 
v. >» Equity No. 7675. 
ANDREW C. BRADLEY etal. ) 
Consolidated. 


To Messrs. M. F. Morris, H. H. Wells, Wm. F. Mattingly, Andrew 
C. Bradley, & Nathaniel Wilson, solicitors, &c. | 
GENTLEMEN: Please take notice that on Saturday, the 14th day of 
April, 1883, at the hour of 2 o’clock p. 0., and atthe office of Enoeh 
Totten, Esq., 416 5th street northwest, Washington, D.C., I shall 
proceed in the above-entitled causes to take such evidence as 
407 shall be adduced ON behalf of the defendant, John Jay Knox, 
caminissioner of the Freedman’s Savings and Trust Company. 
You are requested to be present and cross-examine the witnesses. 
EDMUND A. BAILEY, 


Examiner un © hance ry. 


Service acknowledged this 13th day of April, A. 
M. F. MORRIS, 
For mi W. Thompson. 
NATHANIEL WILSON, 
H. H. WELLS, 
A. C. BRADLEY 
W. F. MATTINGLY, 
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ANS In the Supreme Court of the District of Columbia. 


~] 


ALEXANDER R. SHEPHERD 
Com’s F. S. & T. Co. et al. j 
and 


JOHN W. THOMPSON 
v ) Ne 7 75. 


Auex. R. SHEPHERD, Com’s F.S. & T. Co., e¢ al. J 
Consolidated. 
WASHINGTON, D. C., 
SATURDAY, April 14, 1883— 


t) 
Met pursuant to notice hereto attached. 
Present: Enoch Totten, Esq., counsel for com’s F. 8S. 

and M. F. Morris, Esq., counsel for John W. Thompson. 
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At the instance of Mr. Totten examination adjourned until 
Wednesday, April 18, 1883, at two o’clock p. m. 
EDMU ND BAILEY, 
os un Chancery. 


409 Exuipit E. T. No.1. Edmund Bailey, Examiner in Chan- 
cery 


Trust. Alex. R. ay herd et ux. to George Taylor e al. Recorded 
December 8, 1871 }, 2.30 p.m. Recorded in Liber No. 889, 1 folio 
226, et seq. 

This indenture, made this 15th day of November, in the year 

eighteen hundred and se oe (1876), by and between Alex. R. 
Shepherd and Mary G. Shep! , his wife, of the city of Washing- 
ton, District of Columbia, of 0 first part, and George Taylor, 

Henry A. Willard, and Samuel Cross, of the same place, of the 

second part. 

Whereas the said Alexander R. Shepherd is indebted to divers 

persons in divers sums of money 

ment thereof by a conveyance of his property and effects for that 


& 
purpose ; 


and is desirous to secure the pay- 


And whereas his unsecured debts, so far as the same are 
410 = known to him at this time, amount to about the sum of three 
hundred and ten thousand dollars ($310,000) ; 

And whereas, in order that said unsecured creditors may have 
their evidences of indebtedness in a marketable shape and for the 
purpose of this trust, he has executed his certain promissory notes 
bearing even date with these saree each for the sum of one hun- 
dred dollars ($100.00),and payable five years after date, with interest 

coupons attached, at the rate of six per cent., payable semi-annually 
after the expiration of the first year, said notes being equal in 
amount to the amount of his unsecured indebtedness, be the same 
more or less than said sum of $310,000, and being payable solely 
out of the proceeds of the property included in and conveyed by 
these presents ; 

And whereas the said parties of the first part are desirous to se- 
cure the payment of said notes and coupons when and as the same 
shall become due and payable, they therefore execute these pres- 

ents : 
41] Now, therefore, this indenture witnesseth : That the said par- 

ties of the first ‘sev for and in consideration of the premises 
and the sum of five dollars ($5.00) to them in hand paid by the 

said parties of the second part at the time of the execution and de- 

livery of these presents, the receipt whereof is hereby acknowledged, 
have granted, bargained, and sold, conveyed, assigned, transferred, 
and set over, and by these presents do grant, bargain, and sell, con- 
vey, assign, transfer, and set over, unto the said parties of the second 
part and the survivors and survivor of them, his heirs, executors, 
administrators, and assigns, all and singular ‘the land, tenements, 
hereditaments, and appurtenances, stocks, promissory notes, debts, 


‘> 
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choses in actions, claims, demands, property, and effects of every de- 
scription, fully and particularly enumerated and described in 
schedule thereof, hereto annexed and marked Schedule “A,” 

412 =the same being and intended to be all the property and estate 
of every kind whatsoever of him, the sald Alexander R. 
Shepherd, except his interest in the assets of the firm of A. R. Shep- 
herd & Co. ; to have and to hold all the property y aforesaid of what- 
soever kind hereby conveyed or intended so to be and every part 
and parcel thereof, with the appurtenances, unto the said parties of 
the second part and the survivors and survivor of them, his heirs, 
executors, administrators, and assigns, 1n trust, nevertheless, to and 
for the uses and purposes following, to wit, in trust to suffer and 
permit the said Alex. KR. Shephard to remain in the possession and 
ive 


recelve the rents and profits thereof until defa ult | pe made In 


> i 
‘ 
} 
\ 
| 


payment of said promissory notes or any of seid Interest COl UpODs , 
and upon the full payment of said promissory notes, with all inter- 

est, costs, and expenses, to release and reconvey all and sin- 
413 gular the property aforesaid or so much thereof as may be 


undisposed of unto the said Alex. R. Shepherd, his heirs, ex- 
ecutors, administrators, and assigns; b ut shou ld default be made in 
the payment of sald promissory notes or of any ot sald interest Ccou- 
pons, then the said parties of the second part, the survivors or sur- 
vivor of them, are hereby empowered, and upon the request of the 
holder of any of said notes or interest coupons it shall be their or 
his duty, to sell said property at publi¢ auction at such time and 
place and upon such terms and after such public advertisement as 
they or he shall deem for the best interest of all parties concerned, 
and shall convey the property sold to the purchaser thereof in fee 
simple without any liability, to see to the application of on purchase- 
money, and out of the i 08 of said sale or sales, first, to p: Ly all 
proper Gosts, Cl largees, and expe hses, and to re tall as COl Li} ensation a 

comunission of three a ‘ cent. onthe amountof said sale or sales; 
414 secondly,toapply said purchase-money to the payment of what- 

ever may then remain unpaid of the said notes and interest cou- 
pons to the time of said sale, whether the said notes shall be due or 
not; and, lastly, to pay the remainder, if any, to the : one Alexander 
R. Shepherd, his heirs or assigns, and upon this further trust to 
make all such conveyances and transfers of aia amine or any 
portion t oe as they may be required to make by the said Alex- 
ander R. Shepherd for the purpose of per fecting and carrying out 
any settlement, sale, or exchange which the said Shepherd may 
make for the benefit of the ereditors secured hereby. ‘The sald 
promissory notes to the amount aforesaid, and all such other prom- 
issory notes as aforesaid as it may hereafter be necessary to issue to 
provide for such other unsecured debts of the said Alexander R. 

Shepherd as during the existence of this trust may be ascer- 
415 tained to have been created prior to the execution and de- 

livery of these presents, shall be countersigned by said 
trustees, who shall keep a true and accurate account there of, and the 
said Alexander R. Shepherd shall deliver the same to the said cred- 
itors in amounts equal to the amounts due them, respectively, all 
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differences in amount by reason of uneven sums to be mutually 
irranged between the creditors, respectively, aud the said Shepherd. 
Said creditors are specified 1 in Schedule B, hereto annexed, and the 
presents are executed upon this condition: That all the creditors of 
the said Alexander R. Shepherd whose debts are unsecured shall 
sign these presents and thereby consent thereto, and by signing the 
same sald creditors do hereby agree to accept said promissory notes 
as aforesaid in full satisfaction of their respective claims, and do fur- 
ther release the said Alexander R. Shepherd from said indebtedness 
and from all claims and demands whatsoever; and the said 

Alo Alexander R. Shepherd does hereby covenant with the said 
parties of the second part, the survivors and survivor of them, 

for the use and benefit of the holders of the notes aforesaid secured 
hereby, that all the _— rty conveyed by these presents and all the 
rents, issues, profits, and proceeds the reot which shall come into his 
hands shall be used, managed, and applied by him solely of the in- 
terest, benefit, and advantage of the hol a: of the notes aforesaid, 
and that the said parties of the first part will make all such other 
and further assurance in law as may be deemed requisite and neces- 
sary by the said parties of the second part for the purpose of carry- 
ing out the true intent and meaning of these presents at any time. 

In case of the death, removal from the District, resignation, or 
refusal to act or accept the trust of either of the said parties of the 

second part or of any trustee hereunder— hereafter substituted 
417 ~—_— the other party or parties muy fill the vacancy from time to 

time as the same may be «sme by any instrument of 
writing under his or their hands and seals, duly acknowledged and 
recorded in the land records of the District of ( Yolumbia, and the 
parties thus appointed shall be vested with the same interest and 
estate in the property conveyed hereby and clothed with the same 
powers and duties as though expressly named herein as the parties 
of the second part. 

In testimony whereof the said parties of the first part have here- 
unto set their handsand affixed their seals on the day and year first 
hereinbefore mentioned. 

ALEXANDER R. SHEPHERD. [sEat.] 
MARY G. SHEPHERD. | SEAL. | 


Witness: 
D. R. BELL. 


We do hereby accept the foregoing trust. 
GEO. TAYLOR. 
SAMUEL CROSS. 
Witness : 
D. R. BELL. 


Bn a 
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418 District or CoLtumsiA, Jo wit: 
I, D. R. Bell, a notary public in and for the District aforesaid, do 
hereby certify that Alexander R. Shepherd and Mary G. Shepherd, 


a 
°. . 


his wife, parties to a certain deed bearing date on the fifteenth day 
of November, A. D. 1876, and hereto annexed, personally appeared 
before me in said District, they being personally well-known to me to 
be the persons who executed said deed, and the said Alexander R. 
Shepherd acknowledged the same to be his act and deed; and the 
said Mary G. Shepherd, being examined by me privily and apart 
from her husband and having the deed aforesaid fully explained to 
her, acknowledged the same to be her act and deed and declared 
that she had willingly signed, sealed, and delivered the same, and 
that she wished not to retract it. 

Given under my hand and official seal this 15th day of Nov., A. 
D. 1876. 

[ SEAL. ] D. R. BELL, 


Notary Public. 


419 Schedule Assets A.— Unencumbered. 
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420 County-seat farm, 212 acres, 
7th-St. road, District of 
Columbia: 


. 
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z 
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i 


Lots. 
1, Shepherd’s subdivisions. 
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33 lots Patterson, N. J., numbered 567 to 577, 558 to 582, and 923 
to 937. 

140 acres, Prince George’s Co., Md. 

1,600 acres, Westmoreland Co., Va. 


Personal property : 


Furniture in house No. 1019 Conn. ave. 
Furniture in house No. 1023 Conn. ave. 
Furniture in house No. 1705 K St. 
Stock on farm. 

1 share Isherwood farm. 


2 Citizen’s Build’g Ass. 
16 Washington Club stock. 


Stock Young Men’s Christian Asso. ($4,000, par value). 
Stock Am. Dist. Telegraph Co. 

Vaux Roofing Co. 

Potomac Mills Cement Co. 

Judgment vs. Chronicle Publishing Co. ($4,700). 

Court Claims on est. prop’y ($6,000). 
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4?1 Schedule Assets A—Encumbered. 
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Bleak House dwe ling, we., country-seat, 06.22 acres 
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422 Schedule B.—Schedule of ¢ reditors. 


Ansonia Brass NX Copper Clo. Clark WY Given 
Alexander, John. Carr, Wm. 8., & C 
Acker, N. & Son. Connelly, D. A. 
Boynton, mS. &. Crossfield, Geo. R 
Bartlett, Robbins & Co. Connor, Woolley & Co 
Bruce & Cook. Cook, J. J., trustee 
Barker, Geo. M. Clapp, A. M. 

Bartlett, L. A. Collins, J. F. 
Blackford, B. L. Coe, E. 

Babcock, O. E. Cook, W. A. 

Boyd, Rob’t. Dennheller, S. P. 
Baker, Arnold & Co. Dearing & Johnson. 
Beymer, Bauman & Co. Dwight, Geo. W., & Co. 
Byrd, E. A. Dowmar & Green. 
Beveridge, D. W. Emmart, Loyd W. 
Birch, Henry. Evans, John O. 
Cromford & Hoffmann. Fugitt, N. B. 

Cross, Sam’I. Fisher, Thos. J. 
Clephane, Lewis. Filbert, L. S. 

Childs, J. P., & Co. - Flagg, Stanley G., & Co. 
Columbian Bank Note Co. Godey, Mrs. W. H. 
Clark, N. B. Gray & Noyes. 

Cook, H. D., Jr., & Co. Gettier, H. L. 
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Hume, Thos. L. 
Haden, Geer & Co. 
Hill, G. W. 
Hutchinson, H. M. 
Hebner, M. 


Huntley, Geo., & Co. 


423 Hoffman, L. M. 
Jones, Frank. 
Joyce, Thomas. 
Kilbourne, H. 
Kelly, Moses. 
Kirby, Thomas. 
Libbey, J. & J. E. 
Lewis, Thomas. 
Morsell & Dearing. 
Murdoch, W. C. 
McGregor, John. 
Moore, J. C. 
Morgan, E. F., president. 
May, F. P., & Co. 
McGowan, M. A., & Co. 
McGill & Witherow. 
Mitchell, John T. 
Montgomery, Jos. H. 
Otto Dunker & Co. 
O’ Hare, Owen. 
Pottier & Stymers. 
Phoenix Iron Co. 
Plowman, Thos. H. 
Proctor & Morrow. 


Barker & Sons, “ workmen.” 


Rollhouse, Jr., P. 
Robinson Bros. & Co. 
Ridenour, M. H. 
Walker Bros. 
Robinson Bros. 


Riley, Thos. W., & Son. 

Reuter & Mallory. 

Shepherd, Thomas M. 

Second National Bank. 

Smith, Daniel. 

Sissen, Hugh, & Sons. 

Spaulding, W. E., & Sons. 

Shinn, R. A. 

Shoemaker & Hertzog. 

Sanger, W. P. 

Shepherd, A. R., treasurer. 

Smith, Birge & Co. 

Schneider, C. A. 

Schneider, C. 

Tucker Manuf’et’g Co. 

Timiney, Timothy. 

Thompson, J. Ww. 

Towles, H. O. 

Talty, Stephen. 

Tarton, Jas. E. 

Van Riswick, John. 

Van Buskirk, J. M. 

Willard, H. A. 

Wright, G. M. 

Waters, J. G. 

Williams, Joseph. 

Whyte & Overman. 

Washington Brick Machine 
Co. 

424 Watts, Geo., & Co. 
Windsor & Ford. 

West, W. H., & Bro. 

Wall, William. 

Young, T. G. (administrator). 

Williams, Gen’! Robert. 


This is to certify that the within is a true and verified copy of a 
deed as recorded in Liber No. 839, folio 226, et seg., one of the land 
records for the District of Columbia. 


[SEAL. ] 


Washington, D. C., April 14, 1883. 


P 


GEO. T. SCHAYER, 
Dep. Recorder. 


W AsHINGTON, D. C., 
WEDNESDAY, April 18, 1883—2 p. m. 


Met pursuant to adjournment. 

Present: Mr. Totten, of counsel. 

Mr. Totten offered in evidence certified copy of deed of trust from 
Alexander R. Shepherd et ux. to George ‘Taylor et al., dated Novem- 
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ber 15, 1876, and the same is marked “ Exhibit E. T. No.1” and 


herewith filed. 


Thereupon Mr. Totten states that he has no further evidence 


offer in behalf of the commissioners of the Freedman’s Savings a 
Trust Co. 
Adjourned sine dive. 
: EDMUND A. BAILEY, 


y* £5 Y) ‘ : vy} f 'y ¥% 7°9) 
Kxaminer in Chancery 


AOL } ‘> ¥ rm f(T . a 
42Z0 District oF COLUMBIA, 


pm ae 2 1? a ; Te 
County of Washington, | 


12 : . } = ' P ; <3 ‘ é <> ) i> VUr é 17 4 ¢) 5 \ by ij +> ' ” } a 4 ‘ 
De 1b remem bered that at an examination neid on the i4¢tn and 
18th days ‘of April, 1883, before me, in pursuant ot irst 
: ‘ ; é 
Pivel LO counsel for respective parties, the forego Io pl eCealnge ind 
‘ ‘ 
° : | 


. . . , rr. 
f } } } 
é ' ' $ ; 4 | 


M 


evidence were had and offered In benall of the deiendant, Lhe Uon 
missioners of the Freedman’s Savings and Trust Company, in the 
aforesaid causes of Shepherd v. Commissioners of the Kreedman 


' "Ime yr lI aay ' —aT ty vi ana rt) . 4 — “tl ans 
Savings & Trust Company eé al. and ‘Thompson v. Shepherd and 


1° } ° = hone \ oe ~4 5; oe 
others, being consolidated causes, in equity, Nos. 5723 and 767 
| a ot a , wii thas nieuwe. wl i Oe a Se cad eae wal j Yt eae = 
the docket of the supreme court of the Vistriet of Columbia. 


EDMUND A. BAILEY 


Or The aoe. * ©) 1 ‘tO08 rT) ? a ’ 

42) Stipulatron. Filed Oct. 31. 18838. R. J. Meia 
| ‘e| + cr } - i : es 

In tne supreme (4 ourt of the District of Lolumod 


SHEPHERD ) 
v. ' Equity No. 5723 
THE FS. & ‘TL. Co. 


JoHN W. ‘THOMPSON 
: FA. oie > 
U. > MQGulty. {Oiod., 


AnpREw C. BRADLey et al. J 


| a eo es oe ae ~orr , . inte 4 . y em eel a 
It is hereby stipulated and agreed as a matter of fact that 


, 
< 4 « 

| . . * ‘ : ° z } . * 4 } = é ~ = 2 oe : 

lowing sums were paid to and received by the Freedman’s Saving 


* 


W& Trust ¢ ompany on account ol the purchase-money and rates, 
WIT: 


SEES ETRE TCLS ATE NATE EERO 1.955 
Kirst a i a a sa he ee ee 2 400 


{ | ‘ ae Re 
Cash payment .- seid eT Se RE 


NS eRe PERT LCE RE I ET LORE: MPO RD IEEE 
ENOCH TOTTEN, 
For Com’s F. S. & T. Co. 
WM. F. MATTINGLY, 
A. C. BRADLEY, 
For Shepherd et al. 


eg eC Peper alien pe 
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428 Order. Filed Nov. 1, 1883. &. J. Meigs, Clerk. 
[In the Supreme Court of the District of Columbia. 


ALEX. R. SHEPHERD ) 

US. | 

THE FREEDMAN’S SAVINGS AND TRUST COMPANY | 
et al. j 


Kquity No. 5723. 


and 
JoHon W. THOMPSON 
US. ec le — 
Sp ay POR BRT 9s een , plquity No. 7675. 
THE FREEDMAN’S SAVINGS AND TRust CoMPANY | . 
of } } 
él di. } 


[t 1s, this Ist day of November, 1883, ordered that the above 
causes (consolidated) be heard in the general term in first instance. 
By the court: MACARTHUR, Justice. 


429 Motion to Remand Causes to Special Term. Filed April 30, 
1884. &. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. In General 
Term. 
SHEPHERD et al. ) 
US. >Equity No. 5728. 
THE FREEDMAN’S SAVINGS AND Trust Co. eé al. ) 


THOMPSON 
vs. > Equity No. 7675. 
SHEPHERD ef al. 


Consolidated. 


And now comes Alexander R. Shepherd and moves the court to 
remand said consolidated causes for the special term for want of com- 
pliance with rule 92 of the rules of practice of this court and for 
other reasons apparent upon the face of the record. 

WM. F. MATTINGLY, 
A. C. BRADLEY, 
Sol’s for Shepherd. 


pene 
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430 Decree. Filed Dec. 15, 1884. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


ALEXANDER R. SHEPHERD, Complainants,  ) 
Us. ' rs . T a po 
re , —" Equity No.. 5728. 
[HE COMMISSIONERS OF THE FREEDMAN’sS SAv- {2 * 
Incs & ‘Trust Company, Defendants, 
and 
JOHN W. THompson, Complainant, ) 
US. >Equity No. 7675. 
ALEXANDER R. SHEPHERD, ef al., Defendants. } 
These causes having been consolidated under the terms of the 


order passed on the ie enth day of April, 1883, and having been 
argued by counsel and considered by the court, and in cause No. 
7675 the court being of the opinion that the complainant therein, 
John W. Thompson, is entitled to the proceeds of the two drafts, 
the one for $1,800.00 and the other for $3,475.00, rece ‘ived by t 
defendant, Nathaniel Wilson, from the Treasury of the Unit 
431 States, it is, this 15th day of December. 1884, ordered, ad- 
judg red, and decreed in said cause No. 7675 that the defend- 
ants, Andrew C. Bradley, Alexander R. Shepherd, George Taylor, 
Samuel Cross, and Peter I’. Bacon, do indorse or cause to be in- 
dorsed the draft for $3,475.00, hereinbefore mentioned, now in the 
hands of the defendant, Nathaniel Wilson ; and that thereupon the 
sald defendant, Nathaniel Wilson, do forthwith preens to collect 
the said draft from the United States and pay over to the complain- 
ant, John W. Thompson, or to his solicitors of record | the proceeds 
thereof, and that said defendant Wilson do also forthwith pay over 
to said Thompson or his solicitors of records the sum of $1,200.00, 
the residue yet remaining in his hands of the aforesaid draft for 
- $1,800.00, heretofore received and collected by him. 

And in said cause No, 5723, the court being of opinion that the 
trustees of Alexander R. Shepherd, com plal inants therein, are en- 
titled to the rents collected by Andrew C. Bradley, as receiver, and 

yet remaining in his hands, it is further ordered, adjudged, 
432 and decreed that the amended and supplemental cross- bill 

filed therein be, and the same hereby is, dismissed, and that 
said receiver pay over to said trustees or their solicitors of record the 
sum of $787.50, beingt he amount collected by him, less the allow- 
ance made to him for his services, and that thereupon he be dis- 
charged from his receivership. 

It is further ordered in cause No. 5723 that each party pay his 
own costs and that in cause No. 7675 the defendants, the trustees of 
Alexander R. Shepherd, and the commissioners of the Freedman’s 
Savings and Trust Company do pay the costs of the suit. 
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From this decree the commissioners of the Freedman’s Savings 
and Trust Company pray an appeal to the Supreme Court of the 
United States, which is allowed, and from so much of this decree as 
relates to said cause No. 7675 said Alexander R. Shepherd and said 
Samuel Cross, Peter F. Bacon, and George Taylor, trustees, pray an 
appeal to the Supreme Court of the United States, which is allowed. 
sy the court: 
D. K. CARTTER, } 
Ch’f Justice. | 


433 Consent to Investment of: Funds in the Hands of Wilson te the 
Credit of the Cause in a Note of Wm. M. Dunn, with Collateral 
Security. Filed Feb. 2,1885. R. J. Meigs, Clerk. 


[In the Supreme Court of the District of Columbia. In Equity. 


JoHN W. ‘THOMPSON 
vs. > 1679. 


ALEX. SHEPHERD et al. j 


: We hereby consent that Nathaniel Wilson may invest the amount 
) in his hands belonging to the credit of this cause, $4,675, on a note 
made by Wm. M. Dunn, dated Jan. 17, 1885, payable to Return J. 
Meigs, clerk supreme court, D. C., and to the credit of this cause, 
payable April 17, 1887, with interest at 6 per cent., payable semi- 
anuually, which note is secured by the foliowing collateral: A note 
of C. M. Chester, dated April 17, 1883, payable April 17, 1887, for 
$7,876.31, with interest, payable semi-annually, at six per cent., 
434 which note is indorsed by Elisabeth Lanier Dunn to the order 
of Win. M. Dunn, and by him indorsed to Return J. Meigs, 
and is secured by a deed of trust for $23,628.92 on original lots 15, 
16, 17, and 21, in sqeare 152, which property, by an abstract of title 
: signed by the Real Hstate Ins. Co. of the District of Columbia, ap- 
pears to be free and unincumbered except by that deed of trust. 
The deed of trust is given to secure four notes, of which the note 
referred to above is one. The purpose of this consent is to put the 
money in Wilson’s hands at interest. 
Dated January 28, 1885. 


CEN TN RE GAP EII EI e . 
y ¥. Bo See area +4 a 


ENOCH TOTTEN, 
For Com’rs F. S. & T. Co. 
H. H. WELLS, 
; For Compl’'t Thompson. 
. A.C. BRADLEY, 
i Kor A. hk. Shepherd and His Trustees. 
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435 Filed Dec. 31, 1884. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia, the 31st Day of 
Dec., 1884. 


. wie owe ' alan areata <3 \ 
ALEXANDER R. SHEPHERD é al. 
Us. | 
, Saree _ , aii), eee nent aacahiend ‘ rT — itimmwe b ae OS a a7 per 
HE I'REEDMAN’S SAVINGS AND Trust Company and ‘+ Eq. No. 5723 


t 
Henry W. Cannon, Comptroller of the Currency, | 
and 


' 5 ra 
JoHN W. THompson 
he ' Eq. No. 7675 
iN. me ie : 5 ‘ ‘ . ae - ryy. -_ = ~ _— sosible li su A ‘). i Pies, 
KH REEDMAN’S SAVINGS AND ‘T'rust CoMPpANY. HENRY 
W. CANNON, ef al 


a , 4 1] ‘ ley ] « I, ? |. 4 ry. , 4* os cf } P \ — 

Know all men by these presents that we, Lhe Freedman’s Savings 
1 ‘Trust pene and Henry W. Cannon, Comptroller of the 
rincipal, are bound unto thea 


Curreney, commissioner, &e., as vi 

? } . aie } 

et al., compialhnbants, and John \ : 
, 


: | 
‘ i 
“a | 47 1 1 
named Alexander R. Shepherd 


riX} } : . : \ . ’ > P rt a . 

lhompson, « com plainant, il} the Sum or nites 

} ,s . ] } } ° } 

i j + ‘ ' + ‘ ‘ ea ; 

be pald to bne sala compiainants and tneir executors or aadminis- 

ak > x 1. say | >| ) ’ i 1] , ] i} 7 | + 

rators, resp t Y ti \ to W iit i pay neni WV é il a (J Lruly ui) D made 
ae eae Ris a 4% , ome aoe eee a ] . — ' —*- ] 

we bind ourselves and each of us, jOINTLY ana severally, and our and 
| ; | > wer ¥ . z £)} ] | a . Becy { . % 

each of our heirs, executors, and administrators, firmly by thess 
. oo : 

presents 


] } } ae ok ] an f I reine . ( 
seals and dated this oV day of VecempbDer, LSS4. 


y 
: l 
] y } ) i’ ye ‘ , ) “= ’ oe Sy ] J V ven v4 > 
iS bove-named reeamans Savihgs and ‘rust Com- 
} _ y 1 . | »¢ +] : “IPP ca ti 
pany and Henry W. Cannon, Comptroller of the Currency and 
commissioner, &c., have prosecuted an appeal to the Supreme Court 
, ' RF =a } Cty 4 - ” . — } | n } . . ’ tL, ] TTD ++ 
of the United States to reverse the decree renderes 11n bhne above Suit 
} - ’ . ; ; . ' c > 7 ania © ‘ . ~ 
by the said supreme court of the Eiebriat of Colaudiin: 
Now, therefore, the condition of this obligation is that if the 
? ‘ Se Ss a aie eee as wale ae dni eae 
apove-named I reeammanis Savings and Trt ist U Ol pals ana Henry 


4 
7 


W. Cannon, Comptroller, &ec., shall prosecute their said appeal to 
effect and answer all damages and costs if he shall fail to make good 
his plea, then this obligation shall be void; otherwise the same shall 
nd remain in full force and virtue. 
FREEDMAN’S SAVINGS AND TRUST 
COMPANY, | SEAL. | 
By HENRY W. CANNON, |SEAL. | 


( omptroller O} the Cu? PEnCY and Commussioner. 
f Ly 


." an i; cy ye : 7 ‘ x + fy r 
Seale 1 and delivered In) presence O{t— 


eo day approved as a supersedeas, and the 

check of H. W.Cannon, commissioner, on the Treasurer of th 

States, No. 680, dated Dec. 24, 1884, and made payable to t 
-20—I3E 
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of the clerk of the supreme court of the District of Columbia, for the 
sum of $1,500.00, is taken as security with said bond, and the clerk 
‘:s hereby directed to convert said check into money at once and to 
deposit the same in the registry of the court, to be disposed 
436 of in accordance with the further order of the court. 
December 31, 1884. ee ae 
(Signed) D. K. CARTTER, Ch’f Just. 
5th Min. Gen. Term, p. 139 


Filed Dec. 31, 1884. | 
R. J. MEIGS, Clerk 


_— ; , , aT ODO = “ f¥s, - 
3 Filed May Loth. PSS. R. J Meigs, ( LeE’rkK. 


In the Supreme Court of the District of Columbia, the 16th Day of 


May, 


eet 
, 
i 
“et 


~ zt .v> % Y ¥ . ¥ ry ¥ ; 
ALEXANDER R. SHEPHERD ef al. 


Tar FREEDMEN’S SAVINGS & TRust CoMPANY 
et al. 


JoHN W. THOMPSON 

bs. | ° 7 wee _— - 

ry? | 5 Se. | sh . Kauity No. {O7o. 
THE FREEDMEN’S SAVINGS AND [Rust COMPANY. Betis. 


ALEXANDER R. SHEPHERD. ef al. 


In error. 


% 


Know all men by these presents that we, Alexander R. Shepherd, 
as principal, and Lyndon H. Stevens, are bound unto the above- 
named John W. Thompson in the sum of two hundred and fifty 
dollars, to be paid to the said John W. Thompson, his executors or 
administrators; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this ninth day of May, 1885. 

Whereas the above-named Alexander R. Shepherd has prosecuted 
an appeal to the Supreme Court of the United to reverse the decree 
rendered in the above suit by the said supreme court of the District 
of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named Alexander R. Shepherd shall prosecute his said appeal! 
to effect and answer all costs if he shall fail to make good his plea, 
then this obligation shall be void, otherwise the same shall be and 
remain in full force and virtue. 

ALEXANDER R. SHEPHERD, [seEat.] 
By W. F. MATTINGLY & | 
A. ©. BRADLEY, [SEAL. | 
His Att’ys-in- Fact. 
LYNDON H. STEVENS. [SEKAL. | 
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THE FREEDMAN’S SAVINGS AND 
TRUST COMPANY, Appellant, 


\LEXANDER R. SHEPHERD ¢ ai.. 


2 


JOHN W. THOMPSON. 


Brief for Freedman’s Savings and Trust Company, 
Appellant. 


KNOCH TOTTEN, 


Hor EF’. S. & Trust Ci. and its Commisioner. 


FE. O. POLKINHORN, PRINTER. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


Nos. 230 and 256. 


E FREEDMAN’S SAVINGS AND- 
TRUST COMPANY, Appellant, 


JOHN W. THOMPSON. 


Brief for Freedman’s Savings and Trust Company, 
Appellant. 


[hese suits involve the conflicting el: 
> o. ~ a ‘° ~ = {?% — . _—-~ 
parties, toa fund of 85.462.50,. collects 


» 


das rents from 
real estate covered by a deed of trust to secure cer- 
tain notes owned and held by the Freedman’s Sav- 
ings and Trust Company. 

The claimants are John W. Thompson, the appel- 
lees, the Freedman’s Savings and Trust Company and 
Alexander RK. Shepherd. ‘The fund is in court. 
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The property consisted of a house and lot on E 
street between 9th and 10th in the city of Washing. 
ton, and was known as 915 E street. 

By an order dated April 11, 1883, the two causes 


were consolidated. (139). 


Statement of Facts. 


On the 16th day of June, 1873, by a deed bearing 
date on that day (51) the Freedman’s Savings and 
Trust Company sold and conveyed to Andrew C. 
Bradley the property, out of which were collected 
the rents forming the object of the controversy in 
these causes, for the consideration of $18,500. A 
small part of the purchase money was paid in cash; 
for the balance of the purchase money Bradley made 
five promissory notes, dated on the 9th of June, 1873, 
and payable in one, two, three, four and five years 
from date. To secure the payment of these notes, 
Bradley executed and delivered a deed of trust, with 
power of sale, to John W. Alvord and George W. 
Stickney, by which he conveyed to them the same 
property ; this deed bears date June 9, 1873, and 
was recorded June 18, 1873 (58). The deed to Brad- 
ley was recorded June 17, 1878 (52). 

By a formal instrument in writing under seal, 
dated June 6, 1873, Andrew C. Bradley leased to 
the United States for the term of three years, from 
June 5, 1873, the same property, with a stipulation 
therein that the United States might renew the lease 
for the additional term of two years. The rent re- 
served was $4,200 per annum, payable quarterly (52). 
Under this lease the United States entered into pos- 
session of the house and lot, and continued in pos- 
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The deed purported to convey all his property except 


his interest in the firm of A. R. Shepherd & Co. The 
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trustees named in the deed were Taylor, Willard 
and Cross. Peter F. Bacon by virtue of a provision in 
the deed, was substituted in lieu of Willard. (142.) 
By the terms of the lease the payments of rent were 
made subject to appropriations, by Congress. By 


the ‘‘deficiency bill’’ for the fiscal year ending 
June 30, 1874, the sum of $4,200.00 was appropriated 
to pay the rent of this building (18 Stat., 144; 98 U 
S., 108), and a like appropriation was made for the 


next fiscal year (18 Stat., 144; 98 U. S., 108). For the 
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third fiscal year ending June 30, 1876, only $1,800.00 
was appropriated (18 Stat., 367). Certain provisoes 
are found in this statute, coupled with the appropria- 
€ 
I 


tion, which gave rise to the litigation terminated by 


the judgment of this court in Bradley vs. U. N., (98 
U.8., 104.) Appropriations were regularly made 
(19 Stat., 166, 316) at the rate of $1,800.00 per an- 
num, for the use of the property, until the act pro- 
viding for the fiscal year ending June 30, 1879, when 
only $1,500.00 was appropriated. (20 Stat., 203.) 
This latter sum was regularly appropriated after- 
wards. (21 Stat., 23, 235, 412). 

The rent. of the premises was paid by the United 
States according to the terms of the lease up to the 
380th day of June, 1875, at the rate of $4,200.00 (61), 
but for the yearending June 30, 1876, payment.was 
refused. ThereupOn and on the 7th day of Decem- 
ber, 1876, Bradley, the lessor, through his counsel, 
Nathaniel Wilson, Esq., presented his petition to the 
Court of Claims of the United States, to recover the 
rent for that year (59). In this case the Court of 
Claims rendered a judgment in favor of petitioner 
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The bill also alleges that subsequently Bradley 


conveyed the property to Shepherd, and that Shep- 
herd assumed the payment of the outstanding notes 
representing the purchase-money unpaid. 

The commissioners of the Trust Company filed their 
joint answer (5), to this bill, and on the 5th of Octo- 
ber, 1877, by leave of the court, filed their cross-bill 
for affirmative relief, alleging that Bradley had leased 
the property to the United States for an annual rental 
of $4,200.00, and that the United States had entered 
into and still maintained possession of the property; 
that the rents for the use of the premises had not 
been paid by the United States, except up to the 30th 
of June, 1875, and that for the time, since that date, 


the whole of the rent was due; that Bradley had in- 
stituted an action in the Court of Claims against the 
United States to recover the rents for one year 


$4,200.00, which suit was pending and undetermined; 
that Shepherd and Bradley were both insolvent ; 
that the taxes in arrears against the property 
amounted to about $1,576.00, and that the property 
had become so much depreciated in value that it 
would not sell for enough to pay the balance of the 
purchase-money still due, and they prayed for an 
injunction against the complainants in the original 


bill, restraining them from collecting the rents due 
from the United States, or for the use and occupa- 
tion of the premises, until the final determination of 
all the litigation, and that a receiver be appointed 
to collect the rents, and that the receiver have leave 
to prosecute this cause so pending in the Court of 
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Claims, and for general relief. (8—10.) 
On the 18th day of March, 1878, an injunctional 
order based upon the cross-bill of the commissioners 
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on Nathaniel Wilson, Esq., the attorney for the peti- 


sa ¢ ba " « .* ~ ay i . > ‘ t - . Ss) > . ‘ va. | 7? 66 <¥ vie 
urt, restraining tne Comptialhnants and tneir avents, 


torneys and representatives from collecting or re 


ing any money from the United States, on account 
its lease Ol the premises until the iurtnet orde} Ol 
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court. (10. ) his restraining oraer was served 
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Claims, on or about the 20th day of Apri, LOO. 


ia the 21st day of December. IS78, Mr. Wilson. 


the attorney for Bradley, exhibited the second peti- 
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tion of Bradley in the Court of Claims for the rent 
for the two vears from .lune 80. 1876. to June BO 
I878, claiming 38,400.00, according to the terms of 
thes lease oft ] i] . eC 1873 ~O 
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Company presented their sworn petition to the court, 


by which they complained that Shepherd, nothwith- 
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collected the rents from the United States fo1 
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cted. No answer was made to this petition, but 


court, on the ground ‘‘that there had been no 


447 {° lL, L 407 ; + aA; es tanAn 7 ae 
ition of the terms of said injunction order by 
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1 or about the 3d day of May, 1879, the puags 
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one year having been affirmed bv this court, a draft 


was issued by the Treasury of the United States 


payable to the order of Andrew C. Bradley, for the 
use of Shepherd, &ec.. for $1,800.00, and was de- 
livered to Wilson; this draft was about that date, 
i endorsed by the payees, and the amount was paid to 
| Wilson. But Wilson refused to pay over any part 
of it, because he had been restrained by the order 
of March 18, 1878 (85, 86, 20). 

u On the 12th day of March, 1879, the Commission- 


ers again applied for the appointment of a receiver, 


te 


(14), and thereupon afterwards, and on the 10th day 
May, 1879, and on the consent of counsel for the com- 
plainants in the original bill, the court passed an 
order appointing Andrew C. Bradley receiver in the 
i cause, and he was directed to take charge of the 
property and to apply to the United States for and 
‘‘to collect and receive the rents now due and here- 
after to become due, whether included in judgments 
of the Court of Claims or special appropriations of 
Congress, or in drafts issued by the Treasury De- 
partment of the United States, and whether in the 


hands of any of the parties to this cause or not, for 


| the use and occupation of the premises mentioned 

and described in said proceedings, * * * * eg- 
cepting, however, the rents accrued and to accrue 
Jrom the 6th day of June, 1878, to the 1st day of 
July, 1879, which have been or are to be collected and 
received by the said Alexander R. Shepherd or his 
assigns’’ (16). It was also ordered and decreed that 
‘‘all the parties to the cause be and each of them, 
their respective agents and attorneys, are hereby en- 


joined and restrained from applying for or receiving 
any moneys due or to become due, on account of the 


use and occupation of the premises,’’ with the above 
excepti 

On the 24th day of May, 1879, on the petition of 
Andrew C. Bradley, thereceiver, an order was passed 
(17) making Nathaniel Wilson a party defendant, 
in the cause, and to this petition Wilson filed his 
answer on the 25th day of June 1879 (17), admitting 
that he had received $1,800.00 in cash and also a 
Treasury draft for $3,475.00 from the United States for 
rents accruing for the property leased from Bradley 
and averring (20) that he held the same subject to 
the order and direction of the court. He alsoalleges 
that he would have paid the same over to John W. 
Thompson had. it not been for the restraining order 
served on him on the 20th day of April, 1878 (20, 
and sets out the assignment made by Bradley and 
Shepherd to Thompson, dated June 21, 1877. 

This petition of Andrew C. Bradley of May 24, 
1879, is not in the record and after careful search 
and inquiry cannot be found. | 

On the 25th of June, 1879, John W. Thompson in- 
tervened in the cause by petition in which he adopted 
the averments of fact in Wilson’s answer and prayed 
among other things, that the order making Wilson 
a party defendant be rescinded, and that Wilson be 
required to pay over to bim the funds in his hands, 
To this petition Bradley as receiver filed an answer 
under oath (22) in which he avers that the assign- 
ment relied upon by Thompson was intended to 
cover the amount involved and which might be re- 
covered in the action then pending in the Court of 
Claims, and not more. 

On the 28th of June, 1879, Bradley, as receiver, 
applied by petition to the court for an order requir- 


Se aie ce teat ee “ 


[6 


ing Wilson to deliver to him, as receiver, the Treas- 
ury draft for $3,475.00, alleging that it had been de- 
livered to Wilson by mistake, and after he had 
notified the Treasury Department of his appoint- 
ment as receiver; that Wilson was called upon by 
the proper authorities of the Treasury Department 
to return the draft, and that he had refused to do 
SO (25D). 

On the 30th of June, 1879, the matters involved in 
these several petitions were argued by counsel, and 
the prayers of each and all of them were denied (26). 

On the 31st day of October, 1879, the cause was, 
by consent of counsel for the Trust Company and 
for Thompson and Wilson, referred to a special au- 
ditor to take testimony and report as to the proper 
distribution of the funds and drafts in the hands of 
Nathaniel Wilson (30). 

On the 17th of January, 1880, on motion of the 
Trust Company, the restraining order granted on the 
original bill on the 2d day of August, 1877, was dis- 
solved (31), and on the 28th of February, 1880, on 
the petition of the commissioners of the Trust Com- 
pany, showing that a sale had been made under the 
powers in the trust deed made by Bradley: to secure 
the purchase money, an order was made requiring the 
receiver to give possession to the commissioners, and. 
referring the cause to the same special auditor to 
state the account of the receiver, and to return it, 
with his report on the former order in the cause (32). 

On the 30th of October, 1880, John W. Thompson 
filed his second petition in the cause (34) alleging 
that he had on the 8th day of April, 1880, recover- 
ed a judgment at law against Alexander R. Shep- 
herd and that an execution had been issued thereon 
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and returned unsatisfied ; that the judgment was for 
a part of the debt to secure which the assignment 
of June 21, 1877, had been made, and that an attach- 
ment had been served upon Wilson, to reach the 
funds in his hands. The prayer of the petition was 
that it might be referred to the Special Auditor to be 
disposed of with the matters in his first petition. 

December 15, 1880, the special auditor filed his re- 
port (35) with the testimony and exhibits produced 
before him. From this report it appears that Andrew 
C. Bradley, the receiver, appeared before the auditor 
and presented his accounts showing that he had col- 
lected rents from the United States, as receiver, for 
the use of the premises, the gross sum of $875.00 
(94, 39) and the net amount in his hands was $787, 50, 
and the whole fund for distribution after making all 
allowances, is $5,462.50. This sum he awarded to 
the Freedman’s Savings and Trust Company. 

On the 21st day of February, 1881, an act of Con 
gress became a law substituting the Comptroller of 


the Currency in lieu of the three Commissioners 
theretofore charged with the settlement of the busi- 
ness of the Freedman’s Savings and Trust Company, 
and providing for the substitution of such officer in 
pending causes, and John J. Knox was substituted 
as such Commissioner in this cause. (21 Stat., 326.) 
On the 13th April, 1881, Thompson filed a motion 
praying leave to withdraw his petition in the cause, 
and for leave to file a new and separate bill (100.) 
To the report of the special auditor exceptions were 
filed in behalf of Thompson, and also on behalf of 
the complainants in the original bill; that is, Shep- 
herd and his trustees (39, 40). At the same time 


the counsel for Shepherd filed a motion asking the 


fa resco sectapmieee vie salted aay tek deers, men mth stn gn mit Pe oe oer 


12 


court to vacate the order of reference to the special 
auditor, because that order was made without notice 
to them, and because process had not been issued on 
the cross-bill to the parties, and no appearance or 
answers had been entered or filed (40). Thereupon 
process was issued (97) to the complainants in the 
original bill, and a demurrer was filed to the cross- 
bill by them (101). One of the grounds of demurrer 
was that Andrew C. Bradley should have been made 
a party in the cross-bill, and thereupon the court 
allowed the demurrer and authorized the Commis- 
sioners of the Trust Company to amend and sup- 
plement the cross-bill, and also to bring in Bradley 
as a defendant in the cross-bill (108). 

Accordingly, on the 22d of November, 1881 (104), 
the Commissioner (John J. Knox, who, in pursu- 
anceof a special statute, become Commissioner in lieu 
of the three former Commissioners) filed a cross-bill 
amendatory and supplemental to the first cross-bill, 
Andrew C. Bradley, in pursuance of the suggestion 
in the demurrer of Shepherd and his assignee, was 
brought in as a defendant in this cross-bill, as was 
Wilson, who had been before made a party defend- 
ant in the cause. It was alleged that Shepherd had 
been allowed certain rents by way of consideration 
for the appointment of a receiver, and that Wilson 
had received $4,675.00 in cash and in the Treasury 
draft, and that the property had been sold under 
the Bradley deed of trust, and that after applying 
the net proceeds of the sale to the debt there was a 
deficiency of $11,466.18. To this supplemental and 
amendatory cross-bill Shepherd and his trustees and 
Bradley filed a joint and several answer (107). 
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On the 13 day of April, 1881, Thompson filed his 
original bill (112) in a new suit in which he made 
Bradley and Shepherd and his trustees, Wilson and 
the Trust Company defendants, and subsequently 
made Knox, Commissioner a defendant (112). This 
bill sets out the debts due him from Shepherd and 
reiterates his claims under the assignment of June 
21, 1877, and also his judgments at law against Shep- 
herd; that executions had been issued, which had been 
returned unsatisfied and that attachments had been 
secured upon Wilson. All the defendants to this 
new bill answered (121 to 138). 

On the 1lith of April, 1883, (no action having been 
had on the exceptions to the report of the special 
auditor) an order was made by the Court consolidat- 
ing the two causes (139) without prejudice to the 
rights of any, and the testimony taken in the first 
cause was made available so far as applicable in the 
consolidated causes. It was also ordered that any 
of the parties might take such further testimony as 
they might deem proper within thirty days. There 
was no other testimony taken except that Shepherd’s 
trust deed of Nov. 15, 1876, (142,) was put in evi- 
dence by the “ommissioner of the Trust Company. 

lt appears from the testimony adduced before the 
special auditor that the property on E street was 
sold by the trustees in the Bradley trust made to 
secure the purchase money, on the 16th day of Feb- 
ruary, 1880, (46,) and after the net proceeds were 
lied to the debt secured thereby, a balance of 


« 


J 
$11,466.13 remained unpaid (47.) 
[t also appears that Wilson was employed by Shep- 


herd to institute the actions in the Court of Claims 


(59,83) and that he acted all the way through as theat 
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torney for Shepherd, and that he was not the attorney 


for Thompson. (88, 19 


It also appears that the indebtedness from Shep- 
herd to Thompson consisted of two promissory notes 
made by Shepherd, payable to the order of Thomp- 
son, one for $7,000.00 and the other for $8,000.00, 
payable in two and three years after date with inter- 
est at the rate of eight per centum per annum (91, 
92). ‘These notes were secured by a deed of trust to 
William Thompson on lots in square 164 (90), and 
constitute the debt intended to be additionally se- 
cured by the assignment of June 21, 1877. Muchof 
the property conveyed by the trust deed to William 
Thompson was released gratuitously by Thompson, 
without the payment of any consideration (90). 

On the Ist day November, 1883, it was ordered by 
the Special Term that the causes, as consolidated, be 
heard in the General Term of the court below in the 
first instance (150), and on the 15th day of Decem- 
ber, 1884, after argument, a final decree was passed 
by the General Term (151), by which all the funds in 
the hands of Wilson were directed to be paid over to 
Thompson, and the amount collected by and in the 
hands of Bradley was directed to be paid to Shep- 
herd. From this decree the Commissioner and the 
Freedman’s Savings and Trust Company and Shep- 
herd appealed to this Court. 


Assignment of Error. 


In behalf of the Freedman’s Savings and Trust Com 
pany and its Commissioner, error is assigned as fol- 
lows: 

1. The court erred in awarding any of the said 
fund to John W. Thompson ; 
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This being the correct view of that statute, Mr. 


Shepherd took nothing by the attempted transfer of 


this contract. The only assignment of this lease 
found in the record, and the only one there is, 
is the letter to the Postmaster General, dated Nov. 
21, 1874, and signed and sealed by Bradley. (54.) 
This assignment is also void under section 3477, Re- 
vised Statutes. 

2. The assignment, dated June 21, 1877, (20) is 
an attempted assignment of a ‘‘claim’”’ against the 
United States, and is therefore void. Such assign- 
ments are forbidden by section 3477, of the Revised 
Statutes. This statute so far as it is necessary to 
state it, is as follows: 


‘¢ All transfers and assignments made of any 
claim upon the United States, or of any part of it or 
share thereof or interest therein, whether absolute or 
conditional, and whatever may be the consideration 
therefor, and all powers of attorney, orders or other 
authorities for recelving payment of any such claim 
or any part or share thereof, shall be absolutely null 
and void.’’ 

United States vs. Gillis, 95 U. S., 407; - 
Hrwin vs. United States, 97 U. 8., 392: 
Spofford vs. Airk,.97 U. 8., 484. 


To avoid the consequences of this prohibitory 
statute, counsel for Thumpson endeavor to bring the 
case within the exception established by this court 
in the case of Goodman vs. Niblack, (102 U.S. 556).. 
But there is no likeness between the cases. There 
the owner of the claim made a general assignment 
for the benefit of his creditors, which included all 
his rights, credjts, effects and property of every de- 
scription ; and it is asserted here that Shepherd did 
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any interest coupons,’’ at that date, there could have 
been no default ; and so far as we know from this re- 
cord there never has been a default. This paper 
was executed about seven months after the trust 
deed was made and there could have been no more 
than six months, interest overdue. 

Again, in addition to retaining possession and con- 
trol of all the property, as above shown, the deed 
gave Shepherd full control of the trustees; they were 
bound ‘‘ to make all such conveyances and transfers 
of said property or any portion thereof as they may 
be required to make by the said Alexander R. Shep- 
herd for the purpose of perfecting and carrying 
out any settlement, sale or exchange which the said 
Shepherd may make for the benefit of the creditors 
secured hereby.’’ Here are features wholly incon- 
sistent with the idea of a ‘‘ general assignment for 
the benefit of creditors,’’ that is to say, exclusive 
possession, unlimited power of disposal, and power 
to command the assignees. For these reasons, the 
sase falls within the principle of Spofford vs. Kirk, 
and not that of Goodman vs. Niblack. 


29. Hvren if the supposed assignment is nalid if 
transferred no more than the amount recovered in the 
then pending action in the Court of Claims, that is 
$1,800.00. | 

The instrument is dated June 21, 1877 (20), and it 
may be stated thus: ‘‘In consideration of the in- 
debtedness described in the deed of trust to William 
Thompson * * * the demand and claim of A. 
C. Bradley to the use of A. R. Shepherd and 
others against the United States * * * and 
all the proceeds thereof * * * are hereby pledged 
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to the payment of said indebtedness * * *; 
aud it is hereby covenanted and agreed that any 
‘aft or check issued in payment or part payment of 
said claim shall be endorsed and delivered to the 
trustee * * * and the proceeds thereof, less all 


sf / 


proper costs and charges, be applied to the payment 


* 


of said indebtedness ws 

This language plainly refers to the pending ac- 
tion in the Court of Claims. That action was insti- 
tuted on the 6th day of December, 1876. There 
was a dispute about the amount of rent to be paid, 
as Thompson well knew (92). There was rent due 
ie 21, 1877, according to the terms of the lease 
(53), for only one quarter in addition to that sued 
for, which, in view of the dispute, was not to be col. 
lected, of course. The ‘‘claim’’ is described as 
being *‘to the use of A. R. Shepherd and others,’’ 
thus closely following the title of the cause in the 
the Court of Claims (59); there was no other claim 
of bradley ‘‘to the use of A. R. Shepherd and 
others.’ The ** others’’ referred to were the trustees 
named in Shepherd’s deed and in the cause, but 
they had no right to the rents then uncollected, be- 
cause the trust deed to them provided that Shepherd 
should collect and appropriate them until default 
was made in payment of the notes or interest cou- 
pons. If the assignment was intended to cover any- 
thing beyond what was involved in the cause in the 
Court of Claims, it would have been the most natu- 
ral and easy course to have so stated it in writing. 
The words ‘‘ costs and charges’’ are peculiarly ap- 
plicable to a cause in court. Mr. Bradley testifies 
very positively that the intention was to transfer the 
‘‘claim’’ involved in the pending action, and noth- 
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ing more (95), and Thompson, in effect, does not 
differ (89) with him. 
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3. The supposed transfer only undertook to pledge 
the ‘‘claim’’ as additional security for a debt al- 
ready secured by a deed of trust on lots in square 
164 (85)... Much of this property was released—‘‘a 
great portion of 1t’’—by Thompson, without any 
corresponding payment. Ina dispute between cred- 
itors, Thompson would be required, by an equity 
court, to give credit for the value of such lots so 
gratuitously released before he would be allowed to 
call upon the additional security held by him, and 
solely relied upon by the Trust Company. This 
would be more especially equitable when the Trust 
Companyis endeavoring to collect the purchase 
money for the property. 


LT. 


Shepherd claims these rents as the assignee of the 
mortgagor, 1n possession by a tenant, and he admits 
he assumed the payment of the outstandiug notes. 

If it be true that the statutes prohibit the assign- 
ment of any claim against the United States, and 
any transfer of any contract with the United States, 
then Shepherd’s pretensions rest upon no better 
foundation than those of Thompson. If Bradley and 
Shepherd jointly could not transfer this ‘‘claim ”’ 
against the Government to Thompson, Bradley, for 
a stronger reason, could not assign it to Shepherd. 
Bradley not only attempted to assign a ‘‘claim’’ 
against the Government which is forbidden by the 
statute, but he attempted to transfer to him a ‘‘ con- 
trol’? which is also forbidden by another and differ- 
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ent statute. lhe ** power of attorney or ** other 
authority sent by Bradley to the Postmaster-General 
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4), dated November 21, 1874, authorizing Shepherd 
to collect the rents is declared void by Statute. 

Lf there is any party fo this suit, other than the 
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Shepherd originally appealed to the Court fo1 


equity but did not amis to do equity. He was en- 
titled to protection against evil consequence which 
might result from the McGann suit, and it was readi- 
ly conceded to him. But he was not entitled to go 
on collecting and appropriating to his own use, the 
profits of the property in dispute; he would have been 
entitled to reimbursement of the money paid to the 
Trust Company in the event of an adverse determi- 


nation in the MeGann case, but he would have been 


entitled to no more. It was right and equitable to 


all parties that the income of the property should 
? 
{ 
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tained by the Court, to be equitably d 
of at the end of the litigation, and the Court, 
in a half-hearted way attempted to do this. It 
issued an order restraining Shepherd from collecting 

iny rents, but when Shepherd denial the order 
the Court refused to compel him to account for the 
rents which he had wrongfully and contemptuously 
collected. But it must be said in his favor that in 
view of this impropriety and to make amends for it 
he came into Court, by counsel and apparently for 


the naliable consideration of being fie rmitted Md, ,€- 
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tain the money so collected, and to collect the rents 
tor an additional period, so as to give him the rents 
From June 6, 1878, to July 1, 1879, (thirteen months) 
he consented that all the rest and residue of the rents 
within or in arrear, due or to become due whether 
involved iN litigation or not should be sequestered 
and held to abide the final determination of the liti- 
gation. The language of the order appointing the 
receiver is very comprehensive. 

The receiver was directed ‘‘ to take charge of said 
property and to apply to the Postoffice Department 
of the United States for and collect and receive fhe 
rents now due and hereafter to become due, whether 
included in judgments of the Court of Claims or 
special appropriations by Congress or in drafts is- 
sued by the Treasury Department of the United States 
and whether in the hands of any of the parties to 
this cause or not.’’ 

If Shepherd, then, had any rights, either legal or 
equitable, in these rents, he parted with them by 
this consent decree. Jt is an estoppel of record,.and 
he cannot now be heard to say that these rents be- 
long to him. 


After this decree Shepherd seems to have gone to 
Mexico to be absent indefinitely. 


If. 

If Shepherd ever obtained any rights, either legat 
or equitable in and to the rents of the property, they 
were sequestered by the injunctional order passed by 
the court, March 18, 1878, on the consent of Shep- 
herd’s counsel, and the fact that a receiver was not 
then appointed is immaterial, and the order covered 
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and bound all the rents actually uncollected at that 
date. 


l. It has been argued in behalf of Shepherd, and 
will be again, probably, that because a receiver was 
not appointed that no effectual sequestration of the 
rents was made, and that therefore they belong to 
Shepherd as the mortgagor. In other words, it is 
contended that an equity court, by an injunction 
without the appointment of a receiver, cannot effect- 
ually secure the rents and profits of a mortgaged es- 
tate which is insufficient to pay the mortgage debt, 
pending litigation. 

It is submitted that such a proposition cannot be 
successfully maintained. An equity court in such 
a litigation may secure and detain the income of the 
estate by any means conducive to that ae and con- 
sistent with the circumstances of the case. The ap- 
pointment of a receiver in this case, would have been 
an idle and needless ceremony as a compulsory 
remedy. Zhe property was in the possession of the 
United States as tenant of: the Sik Pa and the 
Government could not be compelle ad bY the COU) 4 ( ither 
lo nacate the PreMises OT to attorn fo the Court s y €- 
CELVET. 

In addition to this, the rents were certainly as Saye 

. the hands of the United States as in the hands of 
a Tecerver. There was, therefore no need of Qa Té- 
ceiver. 

This Court, as late as the present term, has de- 
clared that inacase where the rents properly belonged 
to the mortgagee as against the mortgagor in posses- 
sion, the fact that a receiver was not appointed was 
immaterial. (Dow vs. &. &. Co., 124 U. S8., 563.) 
In Zeal vs. Walker (111 U. 8., 251), this Court inti- 
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mates that it is sufficient if ‘‘effectual steps’’ be 
taken to sequester the rents; and in /osdick vs. 
Schall (99 U. 8., 253), it declares that possession must 
be taken by the mortgagee ‘‘or something equivalent ”’ 
must be done; in Gilman vs. J. &. M. Tel. Co. (91 
U. S., 617), it is intimated that possession must be 
taken “ or the proper judicial authority should inter- 
pose.’’ See Gibbs vs. A&A. &., 15 Shaw (S. C.,) 518; 
S. si 9 Am. & Hing. R. &., cases 723 ; In Re fifty- 


four Bond, 9 A. & #. &. &., cases, 736. 
In Fosdick vs. Schalt (99 U. 8., 251), this Court 


says: 


‘‘'The possession taken by the receiver is only that 
of the court, whose officer heis, and adds nothing to 
the previously existing title of the mortgagees. He 
holds, pending the litigation, for the benefit of 
whomsoever in the end it shall be found to con- 
concern, and in the meantime the court proceeds to 
determine the rights of the parties upon the same 
principles it would if no change of possession had 
taken place.”’ 


The commencement of a suit in equity to enforce 
a surrender of possession to the trustees under the 
mortgage, in accordance with its terms, is a demand 
for possession, and if the trustees are then entitled 
to possession, the company must account from that 
time. ‘‘From the time of the bringing of the suit 
the company itself is to be treated in all respects as 
a receiver of the property, holding for the benefit: of 
whomsoever, in the end, it should be found to con- 
cern, and liable to account accordingly.’’ Dow vs. 
Memphis R. R. Co., 124 U. 8., 653. 

The trust deed in this cause (56) conveys by apt 
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words a fee-simple title to the trustees, which, with- 
out other words, would carry with it the full pos- 
session; by astipulation in the deed (57), the vendor 
is expressly authorized ‘‘to use and occupy the * 
* * premises, and the rents, issues and profits 
thereof to take, have, and apply to and for their sole 
use and benefit wntil default be made in the payment 
of said notes, or any of them, or any instalment of 
interest due thereon.’’ 

It is further provided that upon default being 
made in such payment, the trustees might sell the 
property at public auction, and upon payment of 
the purchase money, convey the property to the pur- 
chaser in fee-simple. . 

This impliedly carries with it the income of the 
estate after a default, and is equivalent to a convey- 
ance of rents and profits. 


2. The restraining order of March 18, 1878, (10) 
as well as the order of May 10, 1879, (16) appointing 
a receiver and restraining the parties from collecting 
the rents, effectually sequestered the rents in arrears 
and uncollected as well as those to become due. 

These orders were both by consent of Shepherd, and 
he is therefore estopped todeny it. But if he is not 
so estopped the result is the same. Courts of equity 
in foreclosure suits, when the security is insufficient, 
will seize the rents due and uncollected as well as 
those to become due. This rule seems to be well 
settled. : 

Lofsky vs. Marijer, 3 Sandi. Ch., 78 ; 
Howell vs. Ripley, 10 Paige, 47 ; 
Argall vs. Pitts, 78 N. Y., 242; 
Wycoff vs. Scofield, 98 N. Y., 475. 
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Jones in his recent work on Mortgages states the 
rule in this language, to wit: 


‘¢ By the appointment of a receiver the mortgagee 
obtains an equitable claim not only upon the rents 
and profits actually due at the time, but also upon 
the rents to accrue ; and his right to them is superior 
to that of the mortgagor’s assignee in bankruptcy, 
or to that of any one else claiming under the mort- 
gagor, as, for instance, his grantee who has bought 
subject to the mortgage, even when he has taken a 
note with personal security for the rent. But the 
receiver cannot call upon the mortgagor, or a junior 
mortgagee, to refund rents collected before the ap- 
pointment of the receiver ; nor is the receiver entitled 
to receive such rents. 

2 Jones on Mort., § 1,536 ; 
See for same doctrine, High on Receivers, §§ 
648, 644. 


This is an equitable and ajust doctrine, and seems 
to be established by the weight of authority. There 
are no decided cases of this court to the contrary, 
although the language used in argument in some of 
the opinions, seem to indicate a more strict limita- 
tion. But an examination of the cases will disclose 
nothing to the contrary. 

In the case of Hughes vs. Hdwards, (9 Wheaton, 
500 ), the court in its argument declares that the 
mortgagor is not responsible to the mortgagee ‘‘for 
the rents and profits received by him during the con- 
tinuance of his possession,’’ thus sanctioning the 
doctrine contended for here, 

In Gilman vs. 1. & M. Tel. Co., (91 U. S8., 603), 
the dispute was between the mortgagees and a judg- 
ment creditor, who had levied an execution or its 
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equivalent on the income of the railroad which had 
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i . ‘st 
been “Aci ually collected LOas til the hands OF the 


otficers of the railroad COMPANY, and it was held that 
the execution creditor was entitled to the fund. If 
there were a judgment creditor here, who had levied 
or attempted to levy on the rents, elther collected or 
uncollected, there would be much authority in his 
favor. | 

In the case of Am. Bridge Yo. vs. Heidelbach (94 
U.S., 198), the controversy was between the mort- 
gagee, who did not take possession, and did not take 
any other effectual steps to secure the rents cn de- 


fault, and an execution creditor who had issued a 


fieri facias, which had been returned nulla bona, 


and had filed a bill to reach the earnings of the 
Bridge Co.; these earnings had been actwally col- 
lected and received, and were on hand in the treasury 
of the defaulting company. The execution creditor, 
of course, was awarded priority, and took the fund. 

In Teal vs. Walker (111 U. 8., 242) the deed of de- 
feasance stipulated that possession should be de- 
livered to the mortgagee on default. Teal, one of 
the mortgagors, who was in nowise responsible for 
the payment of the notes secured by the mortgages, 
being in possession when default was made and de- 
mand of possession having been made upon him, re- 
fused to deliver possession. The property proved 
insufficient to pay the debt, and an action at law for 
damages alleged to have been sustained by the un- 
lawful detention of the property by Teal, was in- 
stituted against him by the holder of the notes ; held 
that a recovery could not be had. This case decided, 
if it decided anything bearing on the present cause, 
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that a mortgagor not liable for the payment of the 
debt secured, holding possession after default and 
demand, could not be held lLablein an action for 
damages for rents which were not on hand, and had 
never been collected by anybody (67). 

In Galveston R. R. Co. vs. Cowdry (11 Wall., 459) 
this court intimates that 77 a demand for possession 
had been made by the holders of the bonds secured 
by the trust deed or mortgage under discussion in 
that case, that the mortgagor would have been ac- 
countable for the earnings or income of the mort- 
gaged property (483). There the mertgage conveyed 
and bound the tolls and income of the railroad, and 
gave possession after default. 

In the recent case of Dow vs. R. BR. Co. (124 U.S., 
653) this court held that where the tolls and income 
of the railroad were conveyed by the mortgage and 
carried possession on default being made, that the 
commencement of a suit for possession was equiva- 
lent to a demand for possession, and that it held, for 
the benefit of the mortgagee, the funds collected and 
received by the company after the beginning of such 
suit. 

The restraining order of March 18, 1878, included 
in terms the complainants and their respective 
‘‘agents, attorneys and representatives,’’ and was 
duly served on Wilson, and therefore bound all the 
rents subsequently collected by him. He was as 
much bound, being the attorney for Shepherd, and 
having knowledge, as if he had been a formal party, 
although he was not made a formal party until after 
he collected the $1,800. 

Willesly vs. Mornington, 11 Beav., 181; 


High on Injunction, § 1435. 


Several extremely technical arguments have been 
advanced and relied on by the parties adverse to the 
Trust Company. One of them is that new parties 
Can not be brought in by a cross-bill. One of the 
grounds of demurrer assigned against the cross-bill, 
(102) was that Bradley had not been made a party 
thereto ; this demurrer was signed by Bradley him- 
self as counsel for Shepherd. By leave of court he 
was then made a party. He and Shepherd object to 
it now ! 

A new party may be brought in by a cross-bill, 
and there is really nothing in the case of Shields vs. 
Barrow, (17 How., 180), when carefully examined, 
to support the contrary doctrine. 
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The Brandon My q. Co. vs. Prime, 14 Blatchf.., 


[It seems immaterial how imperfect the cross-bill 
may have been; it must be regarded as sufficient to 
apprise the court of the insufficiency of the property 
to pay the taxes and the debt; 1t might as well have 
been an affidavit. It was sworn to, and more than 
that, it was not answered. 

The injunction of March 18, 1878, was based upon 
the bill, answer and the cross-bill. The order ap- 
pointing the receiver and the accompanying injunc- 
tion was based on the pleadings, and on a separate 
petition. (14.) They were ‘‘effectual”’ to hold the 
money and to eventually bring it into court, and it 
is now actually in court to be disposed of according 
to the principles of equity. 

The Thompson suit was consolidated with the first 
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case, and the Trust Company stands there, with all 
its right to the fund carefully preserved. The order 
declares that the consolidation shall be ‘* without 
prejudice in anything to the rights and interests of 
either or any of the parties in either of said causes.”’ 
Should the Court be of the opinion that the trust 

company was not entitled to the uncollected rents 
which had accrued prior to the filing of the bill or 
prior to the issuing of the restraining order of March 
18, 1878, then in that event Shepherd should be com- 
pelled to account for the money he collected in vio- 
lation of the order of March 18, 1878. Shepherd was 
clearly in contempt in collecting the rents in violation 
of the order of March 18,1878. Wiailson was too. 

Hull vs. Thomas, 3 Edw. Ch., 238; 

Skip vs. Harwood, 3 Atkins, 564 ; 

Wellsly vs. Mornington, 11 Beav., 181 ; 

High on Injunctions, § 1435. 


If Shepherd occupies the place of Bradley (Thomp- 
son’s claims being held invalid, and there being no 
other creditors) the equity of the case seems to be 
plain. Shepherd’s debt (the Bradley notes) is still 
unpaid ; the debt is a part of the purchase money. 
The fund is in the hands of the court. Shepherd 
first called upon the court demanding equity; he 
should be made to do equity. He consented to the 
two orders restraining him and his agents from col- 
lecting rents now in the fund, and they were passed 
because of the insufficiency of the security aid to 
meet the dangers to the security by delay likely to 
ensue by reason of the McGann litigation. The 
money should be paid to the Trust Company and 
eredited on the Bradley notes. 
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It appears to me too plain for argument, that the 
small sum collected by Bradley, as receiver, should 
7 } ryv “ ; 
be held to belong to the Trust Company, and that 


Shepherd in no event can be entitled to it. 


[It is submitted that the decree of the Supreme 
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Court of the District of Columbia should be reversed 


and the whole of the fund in court should be awarded 
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BRIEF FOR THE APPELLEE, JOHN W. 
THOMPSON. 


STATEMENT OF THE CASE. 


Andrew C. Bradley, being the owner of lot 4, square 377, 
Washington, D. C., gave a deed of trust thereon, on the 
9th of Ju 1873, to the Freedmen’s Savings and ‘Trust 
lag to secure $17,000 purchase money, payubvie ime Re 
2, 3,4 and 5 years, aud leased the same premises to the Post- 
master General for three years, from June 6. L875, at an 
annual rent of $4,200, renewable for two years thereafter, 
subject to an appropriation by Congress to pay the rent. 


Bradley, who originally bought the property for Shep- 
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herd from the Freedmen’s Savings and Trust Company, 
conveyed the premises to Shepherd on August 27th, 1874, 
subject to the deed of trust and Jease. Shepherd, having 
paid the first installment under the deed of trust, declined 
to make further payments because of the pendency of a suit 
of one McGhan against the Freedmen’s Savings and Trust 
Company assailing the validity of the title of that corpora- 
tion to the property in question. 

The Trust Company thereupon advertised the property 
for sale under Bradley’s deed of trust, and thereafter, and on 
the 2d of August, 1877, Shepherd and his trustees, to prevent 
the sale, filed the bill in cause No. 5,723, praying that the 
sale might be restrained, and a temporary restraining order 
was issued on that day. 

On the 17th of January, 1880, that restraining order was 
dissolved, and the property was soid on the 16th day of Feb- 
ruary, 1880, for $8,500, leaving $11,466.12 of the purchase 
money unpaid. 

On the 27th of October, 1877, the F. 8S. & T. Co. filed 
their cross-bill, alleging the lease of the property tor $4,200 
a year to the Post Ottice Department, and that three years’ 
rent. was then due. 

That Shepherd was insolvent, and had made an assign- 
ment to his trustees, the co-complainants, Taylor, Cross and 
Bacon, so that if the rent was collected by him or his trus- 
tees the amount would go to pay his general creditors, while 
it ought to be applied to the purchase money then due and 
unpaid to the F. 8. & T. Co. 

The cross-bill prayed that the complainants, Shepherd and 
others, should be restrained from receiving the rent, and that 
a receiver be appointed to prosecute the pending suit for 
rent in the Court of Claims. 

The cross-bill assumed that the claims for the unpaid rents 
were still held by Shepherd and his trustees, while, in fact, 
Shepherd had assigned these rents on the 21st of June, 1877, 
and Nathaniel Wilson, the attorney of record in the suit pend- 
ing for the collection thereof, was directed to pay the money 
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received therefor to William Thompson, trustee for John W. 
Thompson; but neither Wilson nor the Thompsons were 
made parties to the suit, nor were they named in the re- 
straining order issued on the 8th of March, 1878, restrain- 
ing Shepherd and his trustees and their agents from collect- 
ing the rents; but on the 20th of April, 1878, a copy of the 
injunction was served on Wilson, and on March 12, 1879, 
the F. S. & T. Co. applied tor a receiver and an injunction, 
and on May 10, 1879, an injunction was granted, and A. C. 
Bradley was, by consent of Shepherd, appointed a receiver. 

On the 24th of May, 1879, Wilson was, on the motion of 


= 
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A. C. Bradley, ordered to be made a party defendant, and 
on June 25, 1879, he answered, refusing to pay over the 
money in his hands, and denying the right of Bradiey to 
receive or have the same, and alleging that he had prose- 
cuted the claim in the Court of Claims, that Shepherd was 
insolvent and had assigned the rents for the benefit of his 
creditors; and subsequently Shepherd and his assignees and 
3radley had assigned the rent and endorsed one of the 
drafts to Thompson, but he, Wilson, was prevented from 
paying the proceeds thereof to Thompson by the restraining 
order referred to. | 

On June 25th, 1879, the complainant Thompson filed a 
petition asking for leave to appear in the cause, alleging that 
Wilson was improperly made a party; that by making him 
a party Thompson’s interests were unduly jeopardized ; that 
Bradley, receiver, had no right to have the rents paid to him 
which had been assigned to him (Thompson) on the 21st of 
June, 1877; he also prayed that Bradley’s petition be dis- 
missed and the order set aside making Wilson a party, 
adopting Wilson’s answer as his own. ' 

On October 30, 1880, Thompson filed his supplemental or 
amended petition, alleging that after the date of his original 
petition he had recovered a judgment against Shepherd for 
$4,000; that he had also laid an attach ment for the rents in 
Wilson’s hands, and had commenced bis suit at law to re- 
cover a further sum of $15,000 due from Shepherd to him. 
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He further alleged that Shepherd was insolvent, and had 
removed from the District of Columbia. 

Before filing this amended petition, to wit: on the dist 
of October, 1879, a special auditor was appointed, and the 
MecGhan suit having been decided, the injunction restrain- 
ing the sale was dissolved, and the Trust Company pro- 
ceeded to sell the property. The special auditor made his 
report giving the fund to the F. 8S. & T. Co., to which 
Thompson and Shepherd and his assignees excepted. 

When the exceptions were filed, the complainants in the 
original suit filed a motion to vacate the order of reference 
and the report made thereunder, because no subpcena had 
been issued upon the cross-bill, and there had been no ap- 


pearance or answer filed, and because the order was made, 


without notice; and that prior thereto (May 27, 1881), the 
complainants in the original suit (5,723), Shepherd and his 
trustees, demurred to the cross-bill of the defendants, assign- 
ing for cause that the ecross-bill was for a different purpose 
than the original bill; that its subject-matter was not ger- 
mane to it, but was new matter; that the cross-bill showed 


that Bradley was interested in the subject-matter and reliet 


sought, and was therefore a necessary party to the original 
bill, but he was not made a party to the cross-bill, and that 
the cross-bill did not contain any matter for equitable re- 
lief, | 

It does not appear by the record that anything has ever 
been done with the exceptions, though they were, as a mat- 
ter of fact, considered and sustained at the same time when 
the demurrer was sustained; the entry as to the demurrer 
being sustained, recites that it was done on the 2d of No- 
vember, 1881. 

On November 11, 1881, the F. 8S. & T. Co. applied fora 
rehearing of the demurrer, which was refused, and on No- 
vember 22d, 1881, an amendment and supplement to the 
eross-bill was filed by that company, process prayed, and 
subpoena issued and served. Shepherd, Bradley, Cross and 
Bacon filed their answers thereto March 15, 1883, and al- 
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leged that the sale of the property operated to discharge the 
debt; that the sole purpose of the original bill was to pre- 
vent the sale and to obtain an injunction until the decision 
of the McGhan case in the Supreme Court; that Shepherd 
was entitled to the rents accruing prior to the sale; that the 
temporary injunction was dissolved, and the entire office of 
the original bill was fulfilled, and it was not until thereafter 
that process of subpoena was issued, and that there was then 
no cause pending, and they pray that they may have the 
same benefit of these proceedings as if they had been pleaded 
in bar. 

This answer renews and presents again the same matters 
that were presented in the demurrer to the cross-bill, and 
claims that the amended cross-bill should be dismissed. 

In this state of the record John W. Thompson filed his 
petition on the 13th of April, 1881, which alleged that he 
| | fe relief in cause 5,723, and prayed 
leave to file his orig oad bill, which being granted, he filed 
the bill in equity cause 7,675, making Bradley, Shepherd, 
Taylor, Cross, Bacon, Wilson and Wm. Thompson parties. 
That bill alleged the indebtedness of Shepherd to Thomp- 
son in the sum of about $20,000, now embraced in two judg- 
ments at law, Nos. 20,835 and 20,907; that Thompson from 
time to time re paren at Shepherd’s request, portions of the 
property included in the trust deed, until the security was 
somationtt destroyed, upon promises that Shepberd would 
give further secur ity. 

That Shepherd being insolvent made a general assign- 
ment of all his effects for the payment of all his debts on 
September 5, 1876, to Bacon, Taylor and Cross, trustees, and 
among the property conveyed was lot 4 hereinbefore de- 
scribed, and the claims for the rent thereof against the 
United States, and for the purpose and trust, among others, 
that they should make such conveyances of the property 
thereafter, in payment of Sbepherd’s debts, as he might 
direct. 

That in pursuance of that authority, and to give additional 


ogy * 


6 


security to the complainant, Shepherd, on June 21st, 1877, 
made an assignment, in which Bradley united, and Shep- 
herd’s trustees, Cross, Taylor and Bacon, concurred, of the 
claim for the rent of the premises in question, being the 
same claim represented by the money and draft in the hands 
of the defendant Wilson, agreeing that any draft issued 
therefor should, when received, be indorsed and delivered 
to William Thompson, trustee, and the proceeds be applied 
to the payment of the trust debt due to John W. Thompson. 

That on May 8d, 1879, Wilson, Shepherd’s attorney, re- 
ceived a draft for $1,800 for the rent for the year ending 
June 30, 1876, drawn in favor of Bradley for the use of 
Shepherd, to the use of Taylor, Cross and Bacon, trustees, 
all of whom endorsed it, and Wilson collected the same. 

That at the time of the decision of the case in the Court 
of Claims, out of which this draft for $1,800 arose, the claim 
was pending for the rent for the years ending June 30, 1877, 
and June 80, 1878, and for which Wilson received a draft 
on -the 16th of May, 1879, for $3,475, which has not, how- 
ever, been endorsed to him, but endorse:ment was refused 
on the ground of the pendency of the restraining order in 
equity cause No. 5,723, and the appointment of Bradley re- 
ceiver; but as neither of these proceedings settled any right 
to the draft, the claim made by the several parties to the 
proceeds of those drafts was not affected thereby. 

The bill farther alleges that the proceedings in cause No. 
5,423 were no justification for the refusal to endorse the 
draft or to pay the proceeds over to the complainant; that 
the F. 8S. & T. Co. had no lien or right in the rents; that 
their right was to enter into possession and sell, and not to have 
rents and profits while in Shepherd’s possession ; that at the 
time of the assignment of these rents to Thompson, Shep- 
herd had a clear right to transfer; that the transfer was in 
fact made to his trustees by him as an insolvent, and the 
same was not obnoxious to the provisions of the act of Con- 
gress of February 26, 1853. 

That neither Bradley or Wilson were, or could be, law- 
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fully made parties to the suit between Shepherd and his 
trustees, and the F. 8S. & T. Co. or the cross-bill filed by the 
latter therein, because in fact no change of parties could be 
made by a cross-bill. 

All the defendants appeared and answered the complain- 
ant’s bill. , 

The defendant, Wm. Thompson, trustee, says he has no 
interest in the premises except as trustee, and admits the 
bill to be true. 3 

To the same effect substantially is the answer of Wilson 
and Taylor. 

The F. 8. & T. Co. assert that the assignment to Thomp- 
son of the rents and profits was void under the act of Con- 
gress of February 26, 1853. 

That if Thompson had released any portion of the prop- 
erty under the deed of trust, they are entitled to have the 
value of such released property as a security deducted from 
his claim against Shepherd before he can resort to the claim 
for rents, on which they assert a lien. 

That the endorsement by Bradley, Shepherd, Cross, Tay- 
lor and Bacon of the draft, was also in violation of the in- 
junction issued in cause 5,723, because Wilson and Bradley 
had actual notice thereof. 

That the attachment of April 18th, 1878, did not create a 
lien. 

That the F. 8S. & T. Co. had not been paid in fall; that 
the property was not sufficient to discharge their debt, and 
they have a right to have the drafts and the proceeds thereof 
paid to them. 

That the matters embraced in this suit were all included 
in the cause No. 5,728, to which Thompson and Thompson 
were regularly made parties, and the former has no right to 
institute or maintain this suit during the pendency of that 
action. | 

Bradley’s answer admits that he united in the assignment 
of June 21, 1877, because the suit was pending in the Court 
of Claims in his name for Shepherd’s use. 
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security to the complainant, Shepherd, on June 21st, 1877, 
made an assignment, in which Bradley united, and Shep- 
herd’s trustees, Cross, Taylor and Bacon, concurred, of the 
claim for the rent of the premises in question, being the 
same claim represented by the money and draft in the hands 
of the defendant Wilson, agreeing that any draft issued 
therefor should, when received, be indorsed and delivered 
to William Thompson, trustee, and the proceeds be applied 
to the payment of the trust debt due to John W. Thompson. 

That on May 8d, 1879, Wilson, Shepherd’s attorney, re- 
ceived a draft for $1,800 for the rent for the year ending 
June 30, 1876, drawn in favor of Bradley for the use of 
Shepherd, to the use of Taylor, Cross and Bacon, trustees, 
all of whom endorsed it, and Wilson collected the same. 

That at the time of the decision of the case in the Court 
of Claims, out of which this draft for $1,800 arose, the claim 
was pending for the rent for the years ending June 80, 1877, 
and June 80, 1878, and for which Wilson received a dratt 
on -the 16th of May, 1879, for $3,475, which has not, how- 
ever, been endorsed to him, but endorse:ent was refused 
on the ground of the pendency of the restraining order in 
equity cause No. 5,723, and the appointment of Bradley re- 
ceiver; but as neither of these proceedings settled any right 
to the draft, the claim made by the several parties to the 
proceeds of those drafts was not affected thereby. 

The bill further alleges that the proceedings in cause No. 
5,423 were no justification for the refusal to endorse the 
draft or to pay the proceeds over to the complainant; that 
the F. 8. & T. Co. had no lien or right in the rents; that 
their right was to enter into possession and sell, and not to have 
rents and profits while in Shepherd’s possession ; that at the 
time of the assignment of these rents to Thompson, Shep- 
herd had a clear right to transfer; that the transfer was in 
fact made to his trustees by him as an insolvent, and the 
same was not obnoxious to the provisions of the act of Con- 
gress of February 26, 1853. 

That neither Bradley or Wilson were, or could be, law- 
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trustees, and the F. 8S. & T. Co. or the cross-bill filed by the 
latter therein, because in fact no change of parties could be 
made by a eross-bill. 

All the defendants appeared and answered the ecomplain- 
ant’s bill. 

The defendant, Wm. Thompson, trustee, says he has no 
interest in the premises except as trustee, and admits the 
bill to be true. 

To the same effect substantially is the answer of Wilson 
and Taylor. 

The F. 8S. & T. Co. assert that the assignment to Thomp- 
son of the rents and profits was void under the act of Con- 
gress of February 26, 1853. 

That if Thompson had released any portion of the prop- 
erty under the deed of trust, they are entitled to have the 
value of such released property as a security deducted from 
his claim against Shepherd before he can resort to the claim 
for rents, on which they assert a lien. 

That the endorsement by Bradley, Shepherd, Cross, Tay- 
lor and Bacon of the draft, was also in violation of the in- 

junction issued in cause 5,723, because Wilson and Bradley 
had actual notice thereof. 

That the attachment of April 18th, 1878, did not create a 
lien. 

That the F. 8S. & T. Co. had not been paid in full; that 
the property was not sufficient to discharge their debt, and 
they have a right to have the drafts and the proceeds thereof 
paid to them. 

That the matters embraced in this suit were all included 
in the cause No. 5,728, to which Thompson and Thompson 
were regularly made parties, and the former has no right to 
institute or maintain this suit during the pendency of that 
action. 

Bradley’s answer admits that he united in the assignment 
of June 21, 1877, because the suit was pending in the Court 
of Claims in his name for Shepherd’s use. 


fully made parties to the suit between Shepherd and his 
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He alleges that he executed the assignment only as an 
assignment of the first year’s rent, and not of the two fol- 
lowing years; that when Shepherd endorsed the draft he 
made a condition that Thompson should release the Gideon 
and Morsell lots. 

He says that himself and Mattingly are Shepherd's agents 
and attorneys in fact. 

Shepherd’s answer sets up substantially the same matters 
as Bradley’s. 

He admits that he made the notes, but denies that the 
amount due is correctly stated, but that he is entitled to a 
further credit of $1,700. He admits that the plaintiff re- 
leased the lots referred to, but denies that it was on condi- 
tion that he should give further security. He admits the 


execution of the deed of trust. and also the assignment of 


June 21, 1877. 


-He says that the second suit for rents in the Court of 


Claims was commenced only a short time before the decision 


of the first suit. He says that on June 21, 1877, the date of 


the assignment, the rent for the fiscal year ending June 30, 
1878, had not accrued. 


He alleges that Wilson was acting as the attorney of 
Thompson and not for himself. and that the assignment of 


the draft was conditioned upon the release of the Gideon 
and Morsell lots. 

That the assignment was void because in violation of sec- 
tion 3477, Revised Statutes. 

He admits that he was a witness in the Fugit suit, but he 
denies that his testimony was competent evidence in this 
case. 

On May 19, 1888, defendants Cross and Bacon filed their 
answer; they, however, present no new matter, but adopt 
with some modifications and additions what is said by Shep- 
herd and Bradley in their answer. 

It was agreed that the testimony theretofore taken might 
be used in these cases. 

Replications were duly filed to all these answers. 
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A decree was entered as follows: 

[In No. 7675 the Court was of opinion that John W. 
Thompson was entitled to the proceeds of the two drafts, 
one for $1,800 and the other for $3,475, received by the de- 
fendant, Nathaniel Wilson, from the Treasury of the United 
States, and decreed that the defendants Bradley, Shepherd, 
Taylor, Cross and Bacon do endorse or cause to be endorsed 
the draft for $3,475, betore mentioned, in the hands of the 
defendant Wilson, and that thereupon the said defendant 
Wilson do forthwith proceed to collect the said draft from 
the United States and pay over to the complainant, John 
W. Thompson, or to his solicitors of record, the proceeds 
thereof, and that said defendant Wilson do also forthwith 
pay over to said Thompson, or his solicitors of record, the 
sum of $1,200, the residue yet remaining in his hands of the 
aforesaid draft for $1,800, heretofore received and collected 
by him. 

In cause 5723, the Court decreed that the amended and 
supplemental cross-bill be dismissed, and that Andrew C. 
Bradley, Receiver, pay over to the trustees of Alexander R. 
Shepherd the sum of $787.50, being the amount of rents 
collected by him, less his commission, and that he be there- 
upon discharged from the Receivership. 

In cause 5723 each party was to pay his own costs, and 
in cause 7675, the defendants Shepherd and his trustees and 
the Commissioner of the Trust Company, were to pay the 
costs of the suit. From this decree the F.S. & T. Company 
prayed an appeal, which was allowed, No. 230, and from so 
much of the decree as refers to cause 7675, Shepherd and 
his trustees pray an appeal, which was allowed, No. 256. 


BRIEF OF ARGUMENT. 


I, 


The complainant, Thompson, and all of the defendants, 
excepting the Freedmen’s Savings and Trust Company, are 
agreed on the first point, to wit: That Shepherd’s original 
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bill, which sought to restrain the sale, was functus when the 
injunction was dissolved and the sale was made, and that the 
cross-bill filed thereafter fell with it. 

An inspection of the Shepherd bill (page 2 to 5, Record,) 
shows that the only prayers therein were prayers for injunc- 
tion, general relief and process; and that the only case 
eharged in the bill was that a sale under the deed of trust 
would be inequitable until the finai decision in this Court 
of the MeGhan suit, which suit was decided at the October 
term, 1879, and the title to the property sustained. 

The injunction was dissolved on the 17th day of January 
following, and the property was sold on the 16th day of 
February, 1880, so that thereafter there was no bill pending 
nor any cause of complaint existing. 

The cross-bill not only fell with the original bill, but was 
properly dismissed on the further grounds that there was no 
process issued, no appearance of defendants; that a de- 
murrer to the cross-bill had been sustained and that there 
was then no pending cause. 

*‘A cross-bill ex vi terminorum, implies a bill brought by a 
defendant in a suit against the plaintiff in the same suit, or 
against other defendants in the same suit or against both, 
touching the matter in guestion in the original bill.” 

Story’s Eq. Pleadings, Sec. 389. 


A cross-bill is ‘“‘ treated as a mere auxiliary suit, or as a 
dependency upon the original suit, and can be sustained 
only on matter growing out of the original bill. New parties 
cannot be introduced into a cause by a cross-bill.” 

2d Daniels Ch. Practice, 1,646. 


In. Cross vs. DeValle, lst Wall, 1, the Court say at page 
14; ‘** The decree of the court was final and complete as to 
the case made by the complainant’s bill * * * a cross- 
bill is a mere auxiliary suit and a dependency of the origi- 
nal. * * * The bill filed by the heirs is for an entirely 
different purpose from that filed by Cross. * * * This 


oe ree eee 
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would be introducing an entirely new controversy not at all 
necessary to be decided in order to have a final decree in 
the case presented by the original bill.” 

The same question was discussed and the same doctrine 
again announced in Ayer ef al. vs. Carver etal., 17 H., 591, 
ut page 595, where it is said: ‘It (the cross-bill) should not 
introduce new and distinct matters not embraced in the 
original bill, as they cannot properly be examined in that 
suit, but constitute the subject-matter of an original inde- 
pendent suit. The cross-bill is an auxiliary to the proceed- 
ing in the original suit, and a dependency upon it.”’ 

[fu Shields vs. Barrow, 17 H., 130, the Court say, page 
146: New parties cannot be introduced into a suit by a cross- 
|. Ifthe plaintiff desires to make new parties, he amends 
his bill and makes them. If the interest of the defendant 


ee! 


iam 
i] 


requires their presence, he takes the objection of non-joinder 
and the plaintiff is forced to amend or his bill is dismissed. 
[f, at the hearing the court finds that an indispensible party 
is not on the record, it refuses to proceed. These remedies 
cover the whole subject, and a new cross-bill to make new 
parties is not only improper and irregular, but entirely un- 
necessary. ; 

All before said in respect to the first cross-bill applies as 
well to the second. The last cross-bill was filed in the same 
suit, Shepherd and his trustees against the F. 8. & T. Com- 
pany, as the first, and was entitled ‘“‘Amendments and sup- 
plement to the cross-bill of the Commissioners of the Freed- 
men’s Savings and Trust Company.”’ (See page 104, Record.) 
Upon it process was issued and served, but the cause to 
which it was ancillary was dismissed and the injunction dis- 
solved on January 17, 1880, nearly two years before, as 
we have before said. (Record, page 31.) 

It was also subject to the objection that it added new 
parties and presented an entirely new issue. It made Thomp- 
son and Thompson, Wilson and Bradley parties, none of 
whom were parties to the original bill or first cross-bill, 
while the relief prayed was that the rents derived from the 
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property prior to the sale, ‘‘ might be applied to the payment 
of the deficiency arising on the sale of the property under 
the deed of trust; that the said funds in the hands of the 
said Andrew C. Bradley and Nathaniel Wilson may be paid 
over to him.” (John J. Knox, Commissioner F. 8. & T. 
Company. Record, page 106.) 

This amended or supplemental cross-bill falls within the 
very principle and language of the cases cited above, espe- 
cially Shields vs. Barrow, and presents a new original claim. 


(See also Smith vs. W oolfolek. 115 U. 8.. 1438.) 


The F. 8. & T. Company had no interest, under the exist- 
ing contract between that corporation and Shepherd, in the 
fund in Wilson’s hands. In this proposition Thompson, 
Shepherd, Bradley and Shepherd’s trustees, all concur. 

The deed of trust given by Bradley to the F. 8. & T. Com- 
pany, is the measure of the rights of the parties thereunder. 
A copy of that instrument, being Exhibit No. 11, is found 
on page 56, record. It conveys the property to the trustees 
upon the trust to permit Bradley, his heirs and assigns, to 
hold, use, and occupy the premises, and to have, take, and 
apply to their sole use and benefit “the rents, issues and 
profits thereot’’ until default in payment, and in case of de- 
fault to seil the property, and out of the proceeds to pay the 
amount due on the notes, principal, interest, costs and ex- 
penses. 

The right of the F. 8. & T. Co. thereunder was to have 
its debt, principal and interest, satished out of the proceeds 
of the sale of the property. It had no interest in the rents 
or profits. 

[It was not only agreed that Bradley and his grantee, 
Shepherd, should. have possession until the sa:e, but such 
was their right at law. 

In Gilman vs. Il. and Miss. Tcl. Co., 91 U. S., 603, that 
precise question was determined. ‘The Court say therein, 
at page 614: 
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In Kountze vs. Omaha Hotel Co., 107 U. S., 378, the 
Court say: ‘In the case of a mortgage * * * the rents 
and profits are not pledged, they belong to the tenant in 
possession, whether the mortgagor or a third person claim- 
ing under him.” 

In Teal vs. Walker, 111 U.S8., 242, decided April, 1884, 
the whole subject seems to be finally disposed of, affirming 
what has before been said in the two cases last cited. 

At page 248, the Court say: ‘* We believe that the rule is, 
without exception, that the mortgagee is not entited to de- 
mand of the owners of the equity of redemption the rents 
and profits of the mortgaged premises until he takes actual 
possession.” 


After citing a long list of English cases, the opinion con- 


tinues: * The American cases sustain the rule, that so long 
as the mortgagor is allowed to remain in possession, be is 
entitled to receive and apply to his own use the income and 
profits of the mortgaged estate; and although the mortgagee 
may have the right to take possession on condition broken, 
if he does not exercise the right, he cannot claim the rents. 
If he wishes to secure the rents, he must take means to ob- 
tain the possession.” 

In this case the F. S. & T. Co. neither took possession, 
filed a bill, or had a receiver appointed and possession de- 


livered to him, for at the time when the petition for the ap- 
pointment of a receiver was filed, March 12, 1879, (Record, 
page 14,) the whole period during which these rents were 
earned hudelapsed. It was a petition fora receiver of rents 
earned exclusively before that time, and was an attempt to 
compel Shepherd to account for rents already received; but 
on the 21st of February, 1879, a motion to compel him to 
pay such rents into court was denied. (Record, page 13.) 
It is apparent that the defendant, the F. 8. & T. Co., have 
no interest in this fund derived from rents, whether it claims 
the samme under the cross-bill or as a defendant in the suit 
of Thompson vs. Shepherd ef al., No. 256. | 


III. 


The defendants, the Trust Company, Bradley and Shep- 
herd and his trustees, unite at this point in denying Thomp- 
son’s title to the proceeds of the rents in Wilson’s hands 
earned after June 30, 1875. 

Shepherd being indebted to Thompson, the following in- 
strument (found in the Record, page 20), dated June 21, 
1877, was executed by the parties: 

‘‘In consideration of the indebtedness described in the 
deed of trust to William Thompson, trustee, executed March 
10, 1873, and recorded in Liber No. 712, folio 128, of the 
Land Records of the District of Columbia, the demand and 
claim of A. C. Bradley to the use of A. R. Shepherd and 
others against the United States for the use and occupation 
of the premises No. 915 E street northwest and all the pro- 
ceeds thereof, and the moneys derived therefrom are hereby 
pledged and made applicable to the payment of said in- 
debtedness with interest thereon at the rate of 8 per cent. 
per annum until paid, and it is hereby covenanted and 
agreed that any draft or check issued in payment or part 
payment of said claim shall be indorsed and delivered to 
the trustee named in said trust and the proceeds thereof, 
less all proper costs and charges, be applied to the payment 
of said indebtedness, with interest us aforesaid, or to so much 
thereof as the sum or sums of money so received is or are 
sufficient to pay. 

‘* Witness our hands this 21st day of June, 1877. 
‘A. C. BRADLEY, 
“ALEX. R. SHEPHERD. 


nh 
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‘‘ The undersigned trustees hereby consent and concur 
the above assignment. 


‘Gro. Tay.or,- /rusiee, 
‘Sam. Cross, /rustee, 
‘‘Prrer EF. Bacon, 7rusiee.”’ 
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It is insisted on behalf of Shepherd that the assignment 
to pi son of the claim against the United States was 
void because in violation of section 3477. Revised Statutes ; 
U. 8S. 
Almost every question that can arise under this section 
} ee 


has aire: ady been consi l¢ +) ed and decided by this Court. 
See United States vs. Gillis, 95 U.S... 40 
Erwin vs. United States, 97.U.S., 392. 
Spofford vs. Kirk, 97 U. 8., 484. 
Goodman vs. Niblack. 102 U.S... 556 
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that such transfers are only partially null and void, and that 
they APE valid as between tne pV) irtlieSs thereto. (see Pale 
490 

But Erwin’s case decided that ‘‘ the claim of a bankrupt 
against the United States passed by the assignment in bank- 
ruptcy proceedings to his assignee, and Pe the latter and : 
not the original claimant was the proper person to sue In 


the Court of Claims. The passing of claims to heirs, devisors 
or assignees in bankruptcy is not within the evils at which 


cone statute alms. 


This limitation upon the very broad language of Spofford 

Kirk was considered again # this Court in Goodman rs. 
Niblack in 1880, and Mr. Justice Miller, in delivering the 
opinion of the Court, says at page 560: “The language of 
the statute, all transfers and assignments of any claim upon 
the United States or of any part thereof or interest therein 
is broad enough (if such were the purpose of Congress) to 
include transfers by operation of law or by will. Yet we 
held that it did not inelude a transfer by operation of law 
or in bankrupt cy, and we said that it did not include one by 
will. The obvious reason of this is, thut there can be no 
purpose 1n such cases to hurrass the Government by increas- 
the number of persons with whom it has to deal, uor 
any danger of enlisting any improper influences in advocacy 
of the claim,”’ and adds: 

: in wi al respect does the voluntary assionment ror the 
benefit of his creditors, whieh is made by an insolvent 
debtor of all his effects, which must, if he be honest, include 


a claim against the Government, differ from the assignment 
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1876. of all his eftects to pay all his creditors. in which was 


tatiudied ‘bis claim for rent, and among the creditors named 
was John W. Thompson. 

SLX ie after the execution by the insolvent of the 
general assignment, the written transfer quoted above, dated 
Fane 21,1877, signed: by Bradley, Shepherd, and the latter’s 
trustees under the general assignment, was executed. 

This ease thus far, as we submit, differs in no material 
particular from Goodman vs. Niblack, where it was held 
that the assignment in that ease for the benefit of creditors 
although it covered what might be due to him under his 
contract with the Government, was not within the prohibi- 


tion of the act of 1853, nor in violation es public policy. 


At page 561, the court say: ‘‘ The claim was obvious! 
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included in the assignment for the just and proper purpose 
of appropriating the whole of his effects to the payment of 
all his debts. We cannot believe that such a meritorious 
act as this comes within the evils which Congress sought to 
suppress by the act of 1853.” 

And it is said further, that the general] assignment of Sloo 
gave Cheever und Wiles, his assignees, “ no right to assert 
a claim against the Government. They could only deal with 
the trustees under the first assignment, and on them they 
had only a claim for the net profits which came into their 
hands. Cheever and Wiles and the present complainants 
were neither of them capable of suing the United States in 
the Court ot Claims, or of presenting the matter betore the 
accounting officers of the Government. * * * Wedo 
not think that the transfer to Cheever and Wiles, as trustees 
for Sloo’s creditors, is forbidden by the act of 1853, or by 
any other principle of law ae. of public policy.” 

The doctrine of the case of Goodman vs. Niblack was re- 
stated and affirmed in this court in the case of Hobbs vs. 
McLean, 117 U. S., 567, where it is said: 

The proceedings in this case are in entire harmony with 
that view. The claim for rents under the lease was brought 
in the Court of Claims by Wilson, attorney for Shepherd, 
in the name of Bradley tor the use of Shepherd, for the use 
of Shepherd’s trustees, and the judgment and warrant sub- 
sequently issued therefor were in the same form; and when 
the draft for $1,800 was received, it was endorsed by Brad- 
ley, Shepherd, Taylor, Cross und Bacon, trustees, and the 
money paid to Wilson. As to that draft, it was an executed, 
completed transaction. 

At the time of the decision of this Court upon the claim 
for rent, just referred to, a suit for the rent which fell due 
after the period embraced in the first claim was pending in 
the Court of Claims; but Wrlson, instead of prosecuting 
that suit further, presented to the proper officers of the Gov- 
ernment an account for the rent due tor the years 1877 and 
1878, the same embraced in the second suit in the Court of 


to Wilson. the Government thereby reeo: 


laims, which was allowed and paid at the sum of $3,475 


5 a draft payable li ike the first TO Andrew Bf Bras lley TO 


ie use of Alexauder R. Shepherd to the use of George Tay- 


or, Samuel Cross, and Peter F. Bacon, trustees. (Record, 


age 19. 
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‘The title of the act of 1853 suggests this purpose. It is 
to prevent frauds upon the Treasury. An effectual means 
to that end was to authorize the officers of the Government 
to disregard any assignment or transfer of thegclaim or any 
power of attorney to collect it, unless made or executed after 
the allowance of the claim, the ascertainment of the amount 
due thereon, and the issuing of the warrant for the payment 
thereof.” 

Now, as before said, the Government has not claimed or 
exercised any right to refuse to deliver the last warrant to 
Wilson on any ground, especially the alleged defect in the 
assignment, or that it was in violation of the act of 1853, 
and Shepherd cannot contest it on that ground. 

The general assignment, Shepherd to Cross and others, 
has never been revoked, annulled or set aside, but Shep- 
herd’s trustees have gone on to execute the same fully. 
The appropriation of the claim by Bradley, Shepherd, and 
his assignees, of June 21, 1877, to the payment of the trust 
to William Thompson, is still in force. The Treasury draft 
for the same delivered to Wilson, has been, without preju- 
dice, paid to the credit of the cause, and there is now no 
question open as to the validity of the draft, or the payment 
by the United States, but only the single question, whether 
the assignment or transfer of the claim under the paper of 
June 21, 1877, was invalid as between Shepherd and Thomp- 
son, all right and power of the United States to object hav- 
ing been waived, and the validity of the transfer recognized 


and acted on. 
a's 


It is claimed by Bradley and Shepherd that if the assign- 
meut to Thompson was valid, and he is entitled to the pro- 
ceeds of the first draft, the assignment only included that 
draft and not the second one. 

But that that pretension is not well founded is shown by 
the words describing the claim, to wit: 
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‘‘'The demand and claim of A. C. Bradley for the use of 
A. R. Shepherd and others against the United States, for 
the use and oceupation of the premises 915 E street, north- 
west, and all the proceeds thereof and the moneys derived there- 
from.” 

The description of the claim was the same in both suits 
under which both dratts were received. The names of the 
persons to whom the drafts were to be paid were the same, and 
must be the same, because the insolvent’s assignment passed 
the whole claim under the lease, whether then due or sub- 
sequently accruing, the only difference was that the first 
suit was for the rent for the year ending June 30, 1876, the 
installment of rent then due, all that could then be sued for, 
while the second suit was for the rent which subsequently 
fell due. 

What was the claim? It was a claim for rent under a 
lease from Bradley to Creswell, Postmaster General, and the 
contest in relation thereto was, whether the amount of the 
rent was to be $4,200 or $1,800 a year for the three years 
not then settled; and whether the amount was to be $4,200 
or $1,800 depended upon the fact that while the rent named 
was $4,200, the amount appropriated by Congress for that 
purpose was only $1,800 a year, and the Court of Claims 


having decided that the latter was the rate, the drafts were 


issued on that basis. 

‘The contention that only one year’s rent, one installment, 
was intended to be assigned, finds no support or counte- 
nance in the paper itself, On the other hand, the language 
of the instrument, before quoted, is, ‘‘all the proceeds 
thereof and the moneys derived therefrom,” are hereby 
pledged. 

The defendants, however, undertake to limit the opera- 
tion of the transfer to one year’s rent. ‘They divide a claim 
which the transfer treats as an entirety, when there is noth- 
to indicate that one part of the claim is conveyed more 


J ¥ 
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than another. 
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Another conclusive answer to this claim to thus limit 
Thompson’s security to a part of the: demand, is the lan- 
guage used by Shepherd in relation thereto. He said; “I 
assigned certain rents of house 915 E street * * * which 
will aggregate about $5,400,” just three years’ rent, which 
statement was made after the rate had been fixed by the de- 
cision of the Court of Claims; and Shepherd, in his answer, 
does not deny making this statement, but says that he does 
not remember whether he made it or not, but maintains 


that it is incompetent evidence. 
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OcroBeR TERM, 1887. 


No. 230. 
Tue FREEDMAN’S SAVINGS AND T'rust CoMPANY, 
Henry W. Cannon, Commissioners, &c., Appellants, 
v8. 


ALEXANDER R. SHEPHERD, JOHN W. THOMPSON, ET AL. 


No. 256. 
ALEXANDER R. SHEPHERD, Appellant, 
D8. 


JoHN W. THOMPSON. 


Brief for Alexander R. Shepherd and His 
Trustees, Appellants. 


Alexander R. Shepherd purchased from the Freedman’s 
Savings and Trust Company part of lot 4, in square 367, in 
this city (No. 915 E street northwest), for the sum of 
$18,500, of which he paid $1,500 in cash. He had the 
Freedman’s Savings and Trust Company convey the prop- 
erty to A. C. Bradley in fee. Bradley gave his notes for 
$17,000 for the deferred payments, secured by deed of trust 
upon the property. Shepherd had paid the first of these 
notes for $2,400 and eighteen months’ interest on the debt, 
when one Louisa McGhan and Edward Clark, her trustee, 
filed a bill in equity against Shepherd and the Freedman’s 
Savings and Trust Company, claiming, in substance, that the 


) 


oor 


Freedman’s Savings and Trust Company had no title to 
the property and seeking to set aside the sale made by it 
to Shepherd, prior to this time Bradley having leased the 
property to the Postmaster-General and had conveyed the 
property to Shepherd and assigned the lease to him. In 
consequence of this suit by Mrs. McGhan, Shepherd discon- 
tinued payment of the notes and interest, and the Freed- 
man’s Savings and Trust Company, acquiescing in this for 
some time, finally caused the property to be advertised for 
sale at public auction by the trustees under the deed of 
trust. Thereupon the original bill, No. 5,723, Equity (No. 
230 in this court), was filed in the court below, the sole ob- 
ject of which, as shown by the prayer of the bill (Ree. 5), 
was to enjoin the sale until the final determination of the 
McGhan suit, then pending in the Supreme Court of the 
United States. | 

Upon filing the bill, Aug. 2, 1877, the following order 
was passed: “ That the application for injunction be heard 
on the 4th day of September next before the court in special 
term, or as soon thereafter as the same can be heard by the 
court, and in the mean time that the defendants be restrained 
as prayed.” 

No hearing was had upon the application, but the order 
was permitted to remain for what it might be worth until 
January 8, 1880. 

An answer was filed October 25, 1877, admitting all of the 
material allegations of the bill, but averring that it was 
immaterial whether the pending suit was a cloud or not. 

The same day a cross-bill was filed alleging that the 
premises were rented to the United States for $4,200 per 
annum, that a suit was pending in the Court of Claims to 
collect the rent, alleging Shepherd’s (and Bradley, the 
maker of the notes) insolvency, and the fear that the prem- 
ises would not sell for sufficient to pay the debt and taxes, 
that they think they are entitled to have the rents applied 
to the payment of the debt, and praying for injunction and 
receiver. 
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No persons are named as defendants to the cross-bill, and 
no process was ever issued upon it until Mebruary 26, 1881. 

No steps were taken to bring the cause to hearing upon 
the original bill; no testimony was taken; but on January 
8, 1880, the defendants moved for a dissolution of the re- 
straining order upon the ground that the cause, the pend- 
endency of which had been made the sole foundation of the 
bill, had been determined by the Supreme Court of the 
United States, and upon January 17, 1880, they took an 
order dissolving the restraining order, which was in fact 
and practical effect the fiual determination of the cause on 
the bill. 

The following are the several steps in the cause subse- 
quent to answer and cross-bill: 


March 18, 1878. Order for «njunction on motion for injunc- 
tion and receiver as prayed in cross-bill. . R. 10. 


March 12, 1879. Petition for receiver for the purpose of 
preserving rents and notice of motion for receiver as 
prayed in petition. R. 14. 


May 2, 1879. Motion for injunction and receiver filed. R. 
lo. 

May 10, 1879. Order appointing receiver, by consent, to 
collect rents, except certain reserved rents to be col- 
lected by Shepherd, and to collect certain claims for rent 
pending. R. 16. 


Jan 8, 1880. Motion to dissolve restraining order. R. 30. 
Jan. 17, 1880. Order dissolving restraining order. R. 31. 
Feb. 28, 1880. Petition for possession, reciting sale under 

the trust and purchase, order directing receiver to sur- 


render possession and referring cause to Carusi to state 
account of receiver. RK. 31. 
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(Note.—The receiver found the possession in the United 
States and never had possession of the property.) 


Feb. 26, 1881. Order for process on cross-bill. R. 96. 


March 5, 1881. Petition for order on Shepherd to answer. 


R. 97. 
March 11, 1881. Motion for order of publication. . 99. 


May 10,1881. Order requiring Shepherd to answer plead, 
or demurr, in twenty days. RK. 101. 


May 20, 1881. Demurrer by Shepherd ¢ al. on the ground 
that cross-bill not for same matter as original bill, but 
for new matter; that Bradley would be a necessary 
party to an original bill seeking the same relief, but he 
is not a party; and that the cross-bill contains no 
equity upon which any relief could be granted against 
the defendants. R. 101. 


Nov. 2, 1881. Order sustaining demurrer and giving leave 
, oS © © 
to amend by making Bradley a party, and in such 
manner, by way of supplement as advised. R. 103. 


Nov. 22, 1881. Amended and supplemental cross-bill filed 
by John J. Knox, commissioner, making Bradley and 
Wilson parties, reciting proveedings relating to appoint- 
ment of receiver, as to injunction, funds, and draft in 
the hands of Wilson, received after the 20th April, 
1878, that the premises described have been sold, and 
a deficiency due and unpaid of $11,466.13, and claim- 
ing that he is entitled to have rents arising during 
the litigation paid over to him; prayer for process 
against Bradley, Wilson, and complainants for pay- 
ment to him of money in the hands of Wilson and 
of Receiver. R. 106. 


nll 


March 15,1883. Answer of Shepherd eé al. to amended and 


supplemental cross-bill, averring that premises were 
renting at $1,500 per annum, when bought in by the 
KF. 8. & T. Co., that $5,900, on accouut of the pur- 
chase, had been paid by Shepherd, aud that the re- 
purchase was a satisfaction of the indebtedness; that 
they are estopped by the terms of the deed and sale, 
to say that the sale did not satisfy the debt; that under 
the trust Shepherd is entitled to all rents of the prem- 
ises up to the sale, and no right was conceded by the 
consent to a receiver; that the sole purpose of the orig- 
inal bill was an injunction until the decision of the 
case in the Supreme Court, and that upon such de- 
cision and the dissolution of the restraining order the 
purpose of the bill was fullfilled and thereafter there 
was no cause pending; that the demurrer was sus- 
tained to the cross-bill, and is conclusive against this 


i | 


bill, and they pray the benefit of ademurrer. R. 107. 
BRIEF. 


The subject-matter of the original bill was the cloud upon 


the title, caused by the pending suit. Its object and scope 
was to restrain a sale only until the decision of that cause 
by the Supreme Court. 


No other relief was prayed. 
No action was taken upon the bill except to obtain the 


restraining order, which was acquiesced in until the de- 
cision of Supreme Court, and when the order of January 
17, 1880, was passed, dissolving the restraining order, it 


posed of the matter of the original bill and carried with 
.e cross-bill, 

Ross vs. Clove, 3 Dana, 189, 197. 

Cross vs. De Valle, 1 Wall., 14. 


No process was issued on the cross-bill until February 
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26, 1881. It was a nullity and should have been stricken 
from the files. 
Washington R. R. vs. Bradleys, 10 Wall., 299. 
, * feat 


Miles vs. Bacon, 4 J. J. Mar., 457. 
Anderson vs. Ward, 6 T. B. Mon., 419. 


The cross-bill relates to entirely different subject-matter, 
and the demurrer to it was properly sustained. 
Railway Co. vs. U.8., 101 U.S., 641. 
Rubber Co. vs. Goodyear, 9 Wall., 809. 


Story’s Eq. P1., sec. 398, b. 399, 629 


New parties by cross-bill cannot be made. 
Shields vs. Barrow, 17 How., 142. 
Cross vs. De Valle, 1 Wall., 5. 
Griffith vs. Merritt, 19 N. Y., 529. 
Andrews vs. Kibbee, 12 Mich., 94. 
Slason vs. Wright, 14 Vt., 208. 
Rutland vs. Paige, 24 Jd., 181. 


A. Cross-bill which seeks no discovery and makes no de- 
fense not equally available by the way of answer to the 
original bill will be dismissed. 

Glenn vs. Clark, 53 Md., 580. 


B. Cross-bill asking for relief not germane to the sub- 
ject-matter of the original bill will be dismissed. 
Lund et al. os. Skanes Enskelda Bank, 96 II1., 181. 


Where plaintiff in ejectment who has recovered judg- 
ment for possession and mesne profits files a bill to remove 
a cloud upon his title the defendant cannot by cross-bill 
set up a claim for improvements made by him upon the 
land in question. 

Moody vs. Harper, 38 Miss., 599. 


The original cross-bill prays no relief except injunction 
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and receiver, and in cases of mortgages a receiver will not 
be appointed except upon bill toforeclose. The appointment 
is merely auxiliary to the principal relief sought by the 
action. | 
High on Reevs., secs. 6, 83, site. 
Jones on Mort., secs. 1516, 152 


There was no default in the payment of the notes when 
the receiver was appointed, and if there had been the deed 
provides that the grantor shall receive the rents. 

Unlike an ordinary mortgagee, the party secured by deed 
of trust has no interest in. the land. 

Neilson vs. Lagow, 12 How., 98. 


The rents were not granted, the grantor is entitled to 
them until sale made, and Shepherd and his trustees are 
entitled to the whole amount. 

Chadbourne vs. Henderson, 1 Jere Baxter, 463. 
Merford vs. Hamner, 3 /d., 391. 

Wagar vs. Stone, 36 Mich., 364. 

Guy vs. Ide, 6 Cal., 99. 

Gilman 2s. Ills. and Miss. Tel. Co ., 91 U. B., 617. 
R. R. Co. vs. Schutte, 103 U.S., 143. 

Teal vs. Walker, 111 U.S., 242. 


The claim of the Freedman’s Saving and Trust Company 
is not only for the rents collected by the receiver, amount- 
ing to $787.50, but also to the money and draft in the hands 
of Wilson, received by him from the United States for rent 
of this property, which the court refused to require him to 
pay over tothe receiver. Rec. 26. 

The decree in this cause is simply for the amount in the 
hands of the receiver, $787.50, which is awarded to Shepherd. 
We submit that the amount is below the jurisdiction of 
the court, and the appeal of the Freedman’s Savings and 
Trust Company herein should be dismissed. 

The order of court consolidating the two causes (Rec. 139) 
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is expressly without prejudice to the rights of any of the 
parties in either of said causes. 
The decree (R. 151) is distinct in each cause. 


ASSIGNMENT OF ERRORS 


The court below erred in decreeing that the complainant, 
John W. Thompson, was entitled to the money and drafts 
in the hands of Wilson. 

It also erred in not awarding said money and drafts to 


Shepherd or his assignees. 


John W. Thompson intervened in Cause A, claiming the 
funds in the hands of Nathaniel Wilson, but subsequently 
obtained leave to withdraw, and he filed the bill in Cause 
B, in which he alleges that he holds two notes of Shepherd 
secured by deed of trust, the amount of which unpaid is 
$11,677.28, and that the security having been diminished, 
Shepherd on June 21, 1877, by an instrument of that date, 
covenanted that the proceeds of a certain claim against the 
United States for rent of 915 E street, in the name of 
Bradley, use of Shepherd, use of Taylor, Cross, and Bacon, 
trusteees, should be applied to the pay ment of that indebt- 
edness; that said trustees concurred therein; that a claim 
for $4,200 was then pending; that subsequently a claim for 
rent at the same rate for the fiscal years 1877 and 1878 was 
filed, the first suit resulted in a judgment for $1,800 and 
the second was withdrawn, and drafts for all three years 
~ had passed into the hands of Wilson; that the first draft 
for $1,800 had been duly indorsed, but Wilson was prevented 
from paying over the money to Thompson by the injunction 
in No. 5,723; that the other draft is held by him, but the 
payees refuse to indorse; that the F. 8. & T. Co. claim to 
be entitled to receive this fund ; that Shepherd is insolvent 
and out of the country. 

That he holds a judgment for $4,000 against Shepherd, 


No. 20,935 at law, upon which execution has been issued and 


3} 
; 


returned nulla bona, as appears by a short copy (not filed), 
made part of bill; that he also caused an attachment, by 
way of further execution, to be issued and laid in the hands 
of Wilson, who had answered, setting forth the facts stated, 
and no further proceedings had-been had,and the judgment 
is wholly unsatisfied. Submits that if he is not entitled to 
the fund because of the assignment that he is entitled to 
it on account of the judgment and attachment. 


Zan , ' 7] . . > 
| nat Bradley has a power ot attorney, he 1S informed and 


believes, to indorse the draft for Shepherd. 


Prays for injunction that Wilson be ordered to pay 
money over;.that payees be required to indorse the other 
draft so that Wilson may collect and pay over the amount. 


The answer of Shepherd avers that at June 21, 1877, 
there was no claim and demand as described in the assign- 
ment except the then pending claim; that the rent for 
1877 and 1878 had not accrued; that under Shepherd’s 
deed to his trustees (Nov. 15, 1876) all rents that accrued 
were payable to him and not to his trustees, and the affect 
of the assignment is a question of law to be determined by 
the instrument. 

That the indorsement of the $1,800 draft was conditional, 
and that Thompson had never performed that condition. 


That the assignment is null and void. 


That the alleged testimony of Shepherd in another cause 
is immaterial and inadmissible. 

That no fi. fa. had been issued upon the $4,000 judgment 
and no lien had been acquired by the attachment, w hich 
cannot be made the foundation for any relief in this cause. 

That the bill is multifarious. 
That Thompson’s claim is barred by limitations. 


10 
BRIEF. 


The Thompson bill is inconsistent One aspect of it 
claims the fund as his, by virtue of the assignment, to be 
applied upon the unpaid deed of trust notes. Another 
aspect of it claims the fund as Shepherd’s, to be reached 
by so much of the bill as is a judgment creditor's 
bill, for the satisfaction of the judgment. Such a bill can- 
not be sustained. 

Shield vs. Barrow, 17 How., 142. 
Lloyd vs. Brewster, 4 Paige, 537. 

7 Md., 268, Lanahan os. Latrobe. 
107.U. 8., 484, Williams vs. Jackson. 


Regarding solely the judgment creditor’s branch of the 
bill, it is beyond dispute that no fi. fa. has ever been issued 
upon the judgment or returned nulla bona, and this is 
indispensable to the right to file such a bill. 

29 


Jones vs. Green, 1 Wall., 330. 


So far as the bill is based upon the attachment it must 
fail, because nothing was seized by or taken into the cus- 
tody of the marshal, no lien was obtained by the proceed- 
ings, and there is nothing to which the aid of a court of 
equity can be applied. 

Drake, sec. 225. 

Ib., sec. 454 equity will not interfere; remedy is 
against the garnishee. 

Bigelow vs. Andress; 31 IIl., 330. 


As tothe other branch of the bill, Thompson is not a 
judgment creditor. He claims toenforce the assignment in 
a court of equity for the satisfaction protanto of his simple 
contract claims. The assignment (R., p. 20) of June 21, 
1877, is void under the law and cannot be enforced. 

Spofford vs. Kirk, 97 U.8., 382. 
Goodman vs. Niblack, 102 U. S., 556. 
St. Paul R. R. vs. U. 8., 112 U.8., 733. 


It is submitted that the bill is multifarious, and that the 
claim under the assignment is barred by limitations, which 
is three years in this District. 

This is the same assignment which this court held in 
Shepherd vs. Thompson, 122 U.8., 231, not to be evidence 
to take these. same notes out of the statute of limitations. 
The fund should be decreed to Shepherd for use under the 
terms of his deed of trust. 

A. C. BRADLEY, 
W. F. MATTINGLY, 


Counsel Jor Shep era eft al. 
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ROBERTSON, COLLECTOR, VS. SICHEL. 1 
] UNITED STATES OF AMERICA, 88: 

The President of the United States to the judges of the circuit 
court of the United States for the southern district of New Y« rk, oreet- 
Ing’ 
Because in the records and proceedings and a eri 

judgment of a plea which is in the said circuit court before you, between 
Emilie Sichel, an infant, by Joseph Sichel, her guardian ad litem, plaintiff, 
and William H. Robertson, defendant, a manifest error hath happened, to 
the great damage of the sald Wilham H. Robe rtson, as by his Com )plaint 
appears. We being willing that the error,.if any hath been, should be 
duly corrected, and full and speedy ji justice done to the party aforesaid i 

this behalf. do command you, If judgement be therein oven, that under 
your seal, distinctly and open 
aforesaid, with all thi 
United States, together with this writ, so that you may have the same at 
ee on the second Mond ohteen hundred and 
eight -five. in the said Supre ne Court, to be then and there held, that the 
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Ings concer ning the same, to the Supre me Court of the 
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may cause Turtner to be done thereon to correct that error, what ol jit 
be 


] i. j , } . ¥ : f ll 4 : . 4 
nd aceording to the laws and customs of the United States hawld 


Witness the honorable Marrison R. Waite. Chief Justice of the said 


FORCE ATOR PREM CNS Se 


—— Court, the twenty-second day of June, in the year of our Lord 
one thousand eight hundred and eighty-five. 
| SEAL. TIMOTHY GRIFFITH, 


rr > ‘ © | 1} 
The rorevoing Writ Is hereby allowed. 


CHAS. L. BENEDICT 


2 (Indorsed:) U. S. Supreme Court. William H. Robertson, 
plaintiff in error, against Emilie Sichel, an infant, &c., defendant 


Fhe ne mer NNO 
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1D error, W rit ot error. Service of ra COpy of the within writ of error 
Det RH. Jacobs Bros.. att v’s for detendant. 
) 


(Stamped :) U.S. circuit court. Filed June 25,1885. ‘Timothy Grif- 
hth, « ‘lerk, 
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UNITED STATES OF AMERICA, 
Southe ry District of Ne iw York, ss ? 
[. Timothy Griffith, elerk of the cireuit court of the United 
3 States of America for the southe rm district of New York, in the 
second cireult, DV virtue ol ’ the foregoing writ ot error, and in 
obedience thereto, do hereby certify that the ‘following pages, numbered 
from four to sixty-seven, inclusive, contain a true and ey i tra nscript 
of the records and proceedings had in said court in the ease of William 
H. Robertson, plaintiff in error, against Emilie Sichel, an nf int, by Joseph 
Sichel, her guardian ad litem, defendant in error, as the same remain of 
record and on file in said office. 

In testimony whereof I have « ‘used the seal of the said court to be here- 
unto affixed at the citv of New York, in the southern district of New 
York, in the second circuit, this fifth day of August, in the year of our 


2 ROBERESON, COLLECTOR, VS. SICHEL. 
Lord one thousand eight hundred and eighty-five, and of the Independ- 
ence of the United States the one hundred and tenth. | 
TIMOTHY GRIFFITH, 

Clerk. 


4 At a special term of the city court of New York, held at the 
chambers thereof, City Hall, New York City, September 26th, 
1883. 
Present: Hon. David McAdan, justice. 


[In the matter of the petition of Emilie Sichel, an infant. for the appoint- 
ment of a guardian ad litem, «Ke. 


On reading and filing the annexed petition of said Emilie Sichel, veri- 
fied this 17th day of September, 1883, for the appointment of her father, 
Joseph Sichel, or some other competent person, as her guardian ad litem, 
and the consent of said Joseph Sichel to become such guardian duly ac- 
knowledged, and affidavit that he is a competent and responsible person; 
now, on motion of Jacobs Brothers, attorneys for said petitioner, 

Ordered, That said Joseph Sichel be and he hereby is appointed guard- 
ian ad litem of Emilie Sichel, infant above named, and authorized to 
commence and prosecute for her as such guardian the action mentioned in 
the annexed petition. 

Enter. D. McA.. J. 


5 To the city court of New York City: 

The petition of Emilie Sichel, an infant, shows: 

I. That vour petitioner is of the age of 17 years, and resides with her 
father, Joseph Sichel, at No. 106 East 7th street, in the city of New York, 
and that no special guardian has heretofore been appointed for her. 

Il. That your petitioner has, as she is informed and believes, a good 
cause of action against William H. Robertson, collector of the port of 
New York, for damages for negligence, as follows: 

She was a passenger on the steamer Egypt, from Liverpool, England, 
which arrived at Pier 43 North River, in the city of New York, and 
within the port of New York, early in the morning of the 31st day of 
January, 1883. She had with her as baggage her personal effects and 
property only of the value of four hundred and thirteen dollars. The 
same were contained in one trunk, and your petitioner avers that none of 
the said effects were intended for sale. And that she is also informed and 
believes that nothing in said trunk contained was liable for or subject to 
duty to the Government of the United States. 

That although, as she is also informed and believes, ample opportunity 
was given to the said collector, his agents and servants, to examine said 
trunks and contents at said pier, and the same could then and there have 

been examined and appraised, the said collector, his agents and 
6 servants, failed and omitted so to do, but ordered that the said 
trunks should be sent to the public store at No. 91 Laight street, 
in the city of New York, for appraisement. Instead, however, of send- 
ing the same to said public store, as the official receipt given to peti- 
tioner at said time by the customs official stated was done or about to be 
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done, the said collector, his agents and servants, carelessly and negligently 
permitted the same to remain at said Pier No. 43 North River, in said 
city of New York, all of the said 31st day of January, 1883, and that 
during the said night or early morning of February 1, 1883, a fire oc- 
curred at'said pier, and the trunk and contents were destroyed, to her loss 
and damage four hundred and thirteen dollars, and to recover which loss 
and damage she, this petitioner, desires that an action in proper form may 
be brought against said William H. Robertson, collector, &e. 

[{i. That the said Joseph Sichel, the father of your petitioner, and 
with whom she resides at said No. 106 East 7th street, in this city, is 
worth, as your petitioner is informed and believes, at least the sum of two 
hundred and fifty dollars over and above all his just debts 
and is a competent and responsible person to become the g 
petitioner in such action. 


r | > }* a > 1] > wy . > 
Chat no previous application for this order of appointment of a wuardian 
> a = ™ 
nas peen made. 


and liabilities. 


cuardian of your 


~ " 4° > i . ly B x ¥* ; 
W heretfore your petitioner asks that her said father. Joseph Sichel. or 


some other competent person may be appointed guardian ad litem 
of your petitioner, to commence and carry on such action for your 
petitioner. 


Dated New Y ork, September ep 1883 


om 


EMILIE SICHEL, 


Petition ra 
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STATE OF NEW YORK, 
( uty & County of New York. ss: 

Emilie Sichel, of said city, being duly sworn, says she is the petitioner 
herein and has read the foregoing petition and knows the contents thereof, 
and the same is true of her own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and 
she believes the same to be true, 


cette nected itis aaa IP 


' 
as to those matters 


ROR AA ORE ALAIN, 


oe Pence RS 
Ae ne OT 


EMILLE SICHEL. 
Sworn to before mi Septem ber 17, 1883 


HERMAN FOX, 
Notary Public, N. Y. Co. 


[ hereby consent to become the guardian of Emilie Sichel to bring the 
action above referred to. 

Dated New York, September 22d, 1883. 

JOS. SICHEL. 
8 STATE OF NEW YORK, 
City and County of New York, ss: 

On this 22d day of September, 1883, before me personally came and 
appeared Joseph Sichel, above named, to me known, and known to me to 
be the individual above described and who executed the foregoing consent, 
and he duly acknowledged to me that he executed the same for the uses 
and purposes therein mentioned. 


cemaete-sene are — 
een ne ed 
—nnietinemeancantiion testis OA A LL ELOLELOD 


CHARLES T. LUNT, 
Notary Public No 91, N. Y. City. 
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Ciry AND County oF NEw YORK, ss: 

Joseph Sichel, being duly sworn, says that he resides in the State of 
New York, to wit, at No. 106 East 7th street, in the city of New York, 
and is worth two hundred and fifty dollars over and above all his debts 
and liabilities and exclusive of property exempt by law from levy and 
sale under execution ; that he is the father of Emil’e Sichel, the petitioner 
above named ; that he is fully competent to understand and protect the 
rights of the said infant, and has no interest adverse to that of the infant. 

JOS. SICHEL. 


Sworn to before me this 22a day of sept mber, 1883. 
CHARLES T. LUNT, 
Nole S gle / -ublie No. G]. N. ‘e 


(Jiounty. 


G (Endorsed:) N. Y. city court. 
infant. for the appointment of a 


‘ ? 3° 


&ec., on appointment of guardian ad litem. 


(* 


attorneys, office and post-oice address, 


Filed Sep. 26. 1882, 
Griffith, Clerk. 
(Further endorsed:) U.S. ciret. 


P ati 7 > 'y LP 
| : ». CIrTeultL Court. 


| 37 «© os wo 
. rat I Pr \ 
ct. SOUTN. AIST. IN. \ , 


[n re, petition of Emilie Sichel, an 
cuardian ad litem. Order petition, 
Jacobs Brothers, petitioner’s 

309 Broadway, New York City. 
Kiled (et. Z; 1883. Timothy 


In re. peti- 


tion of Emilie Sichel, an infant, for appointment of guardian ad litem. 

. . ° Y . yy ‘ © & 4 
Return to certiorari to N. Y. city eourt. U.S. eireuit court. Filed 
Oct. 2, 1883. Timothy Griffith, clerk. 


, ~: . y ; o.7 agree 
LU City court o} New \¥ ork. (SUMNONS, Wh Notiee. ) 


EXMILIE SICHEL, AN INFANT, BY JOSEPH SICHEL, 
her guardian ad litem, plaintiff, 
AJAMNsl 
WitLiAM H. ROBERTSON, COLLECTOR OF CUS- | 
toms for the port and collection district of New | 
York, defendant. | 


Trial to be had in the city and county of New York. 


To the above named defendant : 

You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the plaintift’s attorney within six days 
after the service of this summons, exclusive of the day of service, and 
in case of your failure to appear, or answer, judgement will be taken 
against you by default, for the relief demanded in the complaint. 

Dated New York, September 26th, 1883. 

JACOBS BROTHERS, 
3 Plaintiff’s Attorneys. 

Post-office address and office, No. 335 Broadway, New York City. 


3 


ROBERTSON, COLLECTOR, VS. SICHEL. 3) 
L] City eourt of New York. 


E.MILIE SICHEL, AN INFANT, BY JOSEPH SICHEL, 
her guardian ad litem, 
against 
WILLIAM H. RoBERTSON, COLLECTOR OF CUS- | 
toms tor the port and collection district ot New 


York. 


rray . i } ~ ; 3 l . | . 7 >? d j 
lhe complaint ot the plaintifi i>\ Jacobs brothers. ner attorney. respect- 


> j } H > 
fully shows to this court 
| r ‘] at | . — — iff 3 ae e fy 1 y +] - aco ty wi in 
° nat tne pialntio Is abn Inraul OL Lie av Or i¢ vears 

ant ; . > : . . ‘ ; ‘ P 1} . ? 
gee on th Zoth day of Se pte mber, L555, at the ¢ ney Hall in the 

city of w Yor es upon app ieation duly made on her behalf, the said 

.. 4 } . ,° 
0 lage ichel was, by an order of this court, duly eet the guardian 


the said infant Emilie Sichel for the ea of this action, and author- 
“aed to commence and pp yrosecute the San lia 

that the order of appointment together \ 
same was granted was on “34 same day ub entered and filed ta 


elerk of this eourt at the Citv Hall, New York City. 


for her as such cuar 


1 the petition upon VW 


3. That at the ae hereinafter stated the defendant was the col- 

12 lector of customs duties for the port sil collection district of New 
1 OrK 

t.. The plaintiff further alleges that she was a passenger on the steam- 


ship Kev pt irom Liverpool to New York, and arrived at Pier 3, tine 
Thee —— Steamship ( ‘ompany ple r). 1D the city ot New York, W 
the said port and customs eollection district of the said city of New York, 
early on the morning of the 31st day of January, 1883. That she had with 
her upon her said arrival | 
of wearin 


4 jet 
o~ 
pmegund 

. 
— 
een 


} 
; B : . . ] | 
as Daggage one trunk containing only her per- 
ren ae sie alae . ; 
sonal effects. CONSIStIN oO apparel, WC. 
; : ; 
I 


~ r } ° 1 ; ] 4 - ' " - 
5. That (pon her said arrival aforesaid the said trunk and contents 
} : 1] pager’ Seren 
were Taken possession ol by the ( leter Lit dant. as such collector ol customs, 


his agents and servants, for examination as to whether or not the contents 
ie United States 


7 
2 
i 


of the same, or anv part thereof, was meer ties to duties to tl 
Government, and thereupon the said defendant, his agents and servants, 
receipted for the said trunk to this plaintiff, and therein in said receipt 
stated that said rip - contents were sent to public store No. 91 Laight 
street. New York ¢ , for appraisement. ; 

6. That waren ss however, of sending the said trunk and contents to 
said public store for appraisement, the said defendant, her agents, and serv- 
ants, negligently and carelessly omitted to do so, but permitted the said 

trunk to remain at said pier, unexamined and unremoved, the whole 
13 of said day and evening, and that during the said night following, 
or early in the morning of February 1, 1883, a fire occurred 
said pier and the said trunk and contents were wholly destroyed and lost 
to this plaintiff. 3 
The plaintiff further alleges that the said defendant, his agents and 
servants, could readily have examined said trunk and contents at said pier 
immediately upon the arrival of said steamship, and also that they there- 
after had amp le op portunity and could readily have removed said trunk 
from said pier to said public store as in said receipt therefor was stated, 
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between the time of the arrival of said steamer and the occurrence of said 
fire, but that the said defendant, his agents and servants, carelessly and 
negligently omitted to do so. 

That the said trunk and contents were of the value of four hundred 
and thirteen dollars, and of which due notice was given to the defend- 
ant, but he has not paid the same or any part thereof. And that by 
reason of such negligence and carelessness the said property and effects 
are Who lly lost to this plaintif fT. 

That the said loss was not occasioned by the carelessness or neglect 
of a plaintiff, but entirely through the carelessness and neglect of the 

defendant as aforesaid. 
14 Wherefore the plaintiff demands judgment against the defendant 
for the said sum of four hundred and thirteen dollars, with interest 
thereon from September 26, 1883, besides the costs of this action. 
JACOBS BROTHERS, 
Plaintiff’s . Attorney. 
Office and post-office address, 335 Broadway, New Y ork C ity. 


(Endorsed :) City court of New York. Emilie Sichel, an iniant, Wc., 
against William H. Robertson, collector, &c. Summons and complaint. 
Jacobs Brothers, plaintiff’s attorney, office and post-office address, 335 
Broadway, New York City. To the U. 8. circuit court. The within 
are the original summons and complaint in this action, filed pursuant to 
writ of certiorari issued out of this court October 2, 1883. Dated New 
York Oct. 4, 1883. Jacobs Brothers, pl’tt’s att’ ys. 


15 The President of the United States of America, to the judges of 


the city court of New York, greeting: 
[srax.] We, for certain reasons, being desirous that our circuit court 
of the United States for the southern district of New York, in 
the second circuit, shall be certified of a certain cause commenced before 
you against William H. Robertson, defendant, by Emilie Sichel, an infant, 
by Joseph Sichel, her guardian ad litem, plaintiffs, do therefore command 
you that the record and proceedings in said ¢ ause you distinctly and openly 


send to the said circuit court, at the city of Ne w Y ork, on the 2d d: Ly of 


October, 1883, as fully and amply as the same are remaining before you, by 
whatever names the said parties may be called therein, together with this 


writ, that our said court may cause to be further done thereupon what of 


right ought to be done. 

“WwW itness, Morrison R. Waite, esquire, Chief Justice of the Supreme Court 
of the United States, the second day of October, in the year one thousand 
eight hundred and eighty-three. 

TIMOTHY GRIFFITH, 
Clerk. 
ELIHU ROOT, 
United States Attorney, Attorney for Defendant. 


16 (Endorsed:) U.S. circuit court. Emilie Sichel an infant, &c., 

versus William H. Robertson. Certiorari. Elihu Root, United 
States attorney, attorney for defendant. I hereby depute John E. Dowley 
to serve the within writ. Dated Oct. 2d, 188 3. Joel B. Erhardt, U. S. 
marshal. U.S. marshal’s office. Received Oct. 2,1883. I have this day 


eo 


"2 


ROBERTSON, COLLECTOR, VS. SICHEL. 7 


personally served upon the clerk of the city court of New York a duph- 
cate of the within writ, at the same time showing the orginal. Joel B. 
Erhardt, U. S. marshal. October 2, 1883. U. S. cireuit court. Filed 
Oct. 2, 1883. Timothy Griffith, clerk. 


17 United States circuit court. southern district of New York. 
EeMILIE SICHEL, AN INFANT, BY JOSEPH SICHEL, 
her guardian, 
against 
WiLLiIAM H. ROBERTSON, COLLECTOR OF CUS- | 


} 
, 
‘ 


toms for the port and collection district of 


New. York. 


The defendant, by Elihu Root, esq., U.S. attorney for the southern 
district of New York, answering the plaintiff’s complaint, admits that he 
was at all the times therein mentioned the collector of customs for tke 
) eoON pee ae , eal Py . eo 
port of New York, and denies each and every other allegation of said 
complaint. 

ELIHU ROOT, 


U.S. Attorney, for the Def ndant. 


(Endorsed :) U.S. cireuit court, southern district of New York. Emi- 
lie Sichel, an infant, by Joseph Sichel, her guardian, versus Williem H. 
Robertson. Answer to plaintiff’s complaint. Elihu Root, United States 
attorney, attorney for defendant. Service of a copy of the within is here- 
by admitted. New York, Oct. 30, 1883. Jacobs Brothers, attorneys for 
plaintiff. U.S. cireuit court. Filed Dec. 3, 1884. Timothy Grifhth, 
clerk. 


18 At astated term of the circuit court of the United States of 
America, for the southern district of New York, held at the United 
States court-rooms, in the city of New York, on Thursday, the 29th day 
of January, in the year of our Lord one thousand eight hundred and 
eighty-five— 
Present: The honorable Hoyt H. Wheeler, sitting as circuit judge. 


EMILIE SICHEL, BY GUARDIAN, &C., ) 
OSs, 


W. H. Ropertson. 


Now comes the plaintiff, by Edward Jacobs, esq., her attorney, and 
moves the trial of this court. Likewise comes the defendant, by Sam’! B. 
Clarke, esq., asst. U. S. attorney. Thereupon a jury is empaneled, and 
the cause proceeds to trial. After hearing the evidence of the parties, the 
argument of counsel, and the instructions of the court; on Friday, the 30th 
day of January, 1885, the jury retire, and on their return render a ver- 
dict whereby they find for the plaintiff in the sum of $459.00. 

The court orders that the defendant have a stay of proceedings 
19 on the verdict for forty days, and that a certificate of probable cause 
be entered herein. 

A Copy. ‘i 
TIMOTHY GRIFFITH, Be 

Clerk. 3 
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~ 


« 
20 A stated term of the circuit court of the United States for the 
southern district of New York, in the second circuit, held at the 
post-office building, in the city of New York, within the county and State 
of New York, on the 30th day of January, 1885— 
Present: Hon. Hoyt H. Wheeler, judge. 
EMILIE SICHEL, AN INFANT, BY JOSE PH SICHEL, | 
her guardian ad litem, plaintiff, | 
against : 
WILLIAM H. ROBERTSON, COLLECTOR OF CUS- | a 
toms for the port and collection district of New 
York, defendant. 


This action having been originally commenced in the city court of New 
York, and the summons in said action in said court duly and personally 
served upon the defendant in the city of New York, and the said defend- 
ant having thereafter and before issue joined in said action, and by a writ 
of certiorari duly issued out of the circuit court of the United States for 
the southern district of New York, removed the said action from the city 

court to this court, and thereafter issue having been joined in 
2] said action by the service of an answer on the part of said defend- 

ant, and said cause having thereafter and on January 29th, 1885, 
been duly called for trial before this court at the court-room in the post- 
office builc ling in said citv, atacourt holden by the Hon. Hoyt H. Wheeler, 
district judge for the District of Vermont, duly appointed to held the i 
term of the circuit court in and for the southern district of New York 
at said term, and the issues having then and there been duly tried before 
said court and a jury, and a verdict on January 30th, 1885, duly rendered 
by said jury in favor of the plaintiff and against the defendant, for the 
sum of four hundred and fifty-nive dollars damages, and the plaintiffs 
costs and disbursements having been duly adjusted and taxed at the sum 
of thirty-three dollars and forty-five cents. 

It is now, on motion of Jacobs Brothers. plaintiff’s attorneys, adjudged 
that Emilie Sichel, an infant, by Joseph Sichel, her guardian ad litem, 
the above-named plaintiff, recover in this action against William H. Rob- 
ertson, collector of customs for the port and collection district of New 
York, the defendant herein, the sum of four hundred and fifty-nine dol- 
lars damages, found by the jury , with ten dollars and fifty-one cents in- 
terest on said verdict, amounting together to the sum of four hundred and 
sixty-nine dollars and fifty-one cents dam: ges, and thirty-three dollars and 
forty -five cents costs, amounting in all tothe sum of five hundred and two 

dollars and ninety-six cents, and that she have execution thereon 
22 according to law. 
Judgment signed this 20th day of June, A. D., 1885. 
TIMOTHY GRIFFITH, 
( lerk. 


(Endorsed :) U.S. circuit court, south. dist. of N. Y. Emilie Sichel, 
an infant, by guardian, &c., vs. Wm. H. Robertson. Judgment roll. U. 
S. circuit court. Filed June 20, 1885, 11.30 a. m. Timothy Griffith, 


% clerk. | ~ 


ot 
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23 United States circuit court, southern district of New York. 


EMILIE SICHEL 


Win1L1AM H. Roperrson. } 
Bill of ECTCE ptions. 


Be it remembered the issues in this case came on for trial at a:term of 
this court holden by the honorable Hoyt H., W heeler, district judge for 
the district of Vermont, duly appointed to hold the term of the circuit 
court in and for the southern district of New York at the court room 
thereof in the post-office building in the city of New York on the 29th 
day of January, 1885. 

In the course of the trial evidence was introduced on the part of the 
plaintiff tending to show that Emilie Sichel, an infant of the age of six- 
teen, arrived at the port of New York on the steamship Egypt, from Liv- 
erpool, as a first cabin passenger, about nine o’clock on the morning of the 
3lst day of January, 1883; that she made her baggage declaration as fol- 


lows: | 
24 Plff's Ex. 6. (Revised Statutes of the United States, sec. 2799.) 
Entry of baggage imported by Miss E. Sichel, and 2 children, a 
passenger in the steamer Egypt, whereof is master, from 


L,’pool, port of New York, 1883. N. Y. 


(Act of June 22, 1874, secs. 9 and 10.) 


otdtement and entru of dutiable articles importe (ft DY ————as ome. (5 ILOOC NgCT AL thé 
. . h . : ait . an Payvt nt "2009 "oa Le 
steamer ————., whereos is master, Trom——. Port OT} New York, erence 
I => 
’ 
Marks. Nos Packages and contents. Description of articles 
2; Lrunks.... Edetnase ed 
: r : : : } : | 8s al } 177 Ly > 
Boxes .............. | Wearing-apparel in actual Miss E. Sichel, one trunk to I 
2, y ‘ : — 3 on? 4 4 . ry ty > 
&é Bags ror se ha ° use and pel sonal efiects S.—io. 4. } 
Parcels ...........-.. | not merchandise 
‘ } ' 
Other packages 
1 Vi 
Actual cost, or foreign market value. Rate of duty Duties. 
ra 


25 DistRicT AND Port or New YORK: 


[ do solemnly swear that this entry contains, to the best of my 
knowledge and belief, a just and true account of the contents of the sev- 
eral packages mentioned in the entry, and that such packages contain no 
merchandise whatever other than wearing apparel, personal baggage, or 
tools of trade specified in said entry ; that they are all the property of my- 


‘self and members of my family, who have lately arrived in the vessel 
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above named, and are not, directly or indirectly, imported for any other 

person or intended for sale. 

E. SICHEL. 
Subseribed and sworn to before me this >I day of Jan’y, 1883. 
a GEO. GARDNER, 

De puty Collector. 


Examined. No dutiable articles found, except as stated and entered. 
H. E. PETERSON, 
Lnspe ctor. 

District AND Port oF NEw YORK 

I do solemnly swear that it is impracticable for me to produce a certi- 
fied invoice of the articles mentioned in this statement and entry for the 
reason that they were purchased at different times and places while trav- 
eling, and that the prices above set forth show the actual cost of foreign 
market value of the articles named, to the best of my knowledge, infor- 
mation and belief. 

Subscribed and sworn to before me 


this —— Gav of ————-.. 


Deputy Collector. 
. 


- 


A pp ra hse = 


Collector’ es ( Merk. 


4 
Naval Office Clerk. 


If other reasons exist they should be stated. 


26 (Endorsed:) N. Y. Cat. No. 1010. No. ; baggage entry 
of: ; passenger per steamship - from - arrived 
duties collected, $ 


en 


NOTICE TO CABIN PASSENGERS. 


The baggage of passengers will be landed upon the steamship wharf as 
soon as practicable after the inset is docked. But before any baggage is 
delivered each passenger will be required to make, under oath of his or 
her baggage, and a separate entry, also under oath, of all articles contained 
in his or her baggage which, by the United States laws, are subject to 
duty, and to pay such duty, if any. 

The blank forms of the entries to be made will (if practicable) be fur- 
nished to each passenger after the vessel leaves quarantine by the customs 
officers, who will also give the passenger all necessary information relative 
thereto. In case no customs officers come on board at quarantine the form 
of entries will be furnished when the vessel arrives at her wharf. 

The senior member of a family coming together, if sufficiently ac- 
quainted with the contents of the baggage of the whole party to make a 
sworn statement of the same,’ may be allowed to include all such baggage 

in one.entry. 
27 Whenever any trunk or package brought by a passenger as bag- 
gage contains articles subject to duty, and the value thereof exceeds 
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5000, or if the quantity or variety of the dutiable articles is such that a 
proper examination, classification, or appraisement thereof cannot be made 
at the vessel, the trunk or package will be sent to the public store for ap- 
praisement. 

The attention of passengers is directed to the following laws of the 
United States and the regulations of the Treasury Department relative to 
the importation and entry of baggage: 

Section 2505. The im ports ition of the followin 1a articles shall be exempt 
from duty: * * * Wearing a pone In actual use, and other personal 
effects (not merchandise). professional books, implements, instrum ents, and 
tools of trade, oee cups ition, or employment of be rsons arriving in the United 
eens. eee, (Revised Statutes, pp. 259, 267. 

Section 2799. In order to ascertain ae articles cai to be exempted 
as the wearing apparel, and other personal baggage, and the tools or im- 
plements of a mechanical trade only of persons who arrive in the United 
States, due entry thereof, as of other merchandise, but separate and dis- 
tinct from thatof any other merchandise imported from a foreign port, 
shall be made tg the collector of the district in which the articles are 

intended to be landed by the owner thereof, or his agent, express- 
28 ing the persons by whom or for whom such entry is made, and 

particularizing the several packages and their contents, with their 
marks and numbers; and the persons who shall make the entry shall take 
and subseribe an oath before the collector, declaring that the entry sub- 
scribed by him, and to which the vath is annexed, contains, to the best of 
his knowledge and belief, a just and true account of the contents of the 
several pac aes ‘s mentioned in the entry, specifying the name of the ves- 
sel, of her master, and of the port from which she has arrived: and that 
such packages contain no merchandise whatever other than wearing ap- 
parel, personal baggage, or, as the case may be, tools of trade, specifying 
it; that they are all the property of a person named who has arrived or 
Is shortly expected to arrive in the United States, and are not directly or 
—— — for any other, or intended for sale. (Revised Statutes, 
pp. SPA! a ‘4 

Raction 2802. Whenever any article subject to duty is found in the 
baggage of any person arriving within the United States, which was not, 
at the time of making entry for —_ baggage, mentioned to the collector 
before whom such entry was made, by the person making entry, such ar- 
ticles shall be forfeited, and the apie in whose baggage it is found shall 
be liable to a penalty of treble the value of such article. (Revised Stat- 

utes, p. 321.) 
29 Article 399. “ Professional books, implements, and tools of trade, 
occupation, or employment” are understood to embrace such books 
or instruments as would naturally belong to a surgeon, -physict lan, engi- 
neer, or scientific person returning to this country * * *. (Customs 
Regulations, 1874, p. 192.) 

Article 400. Jewelry that has been worn or in use as a personal orna- 
ment may be admitted free of duty. * * * (Customs Regulations, 
1874, p. 192.) : 7 

Duty must be demanded on all watches but one brought into the United 
States by a single passenger. If all the watches are old, the passenger 
may choose the one to be treated as personal effects. If some are old and 
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some new, the new are to be included amongst those treated as subject to 
duty. (Synopsis of Decisions, 1868 (170), p. 52.) 

* * * So far as wearing apparel is concerned, only those articles 
which have been in actual use are exempted from duty. ae ae 
articles of clothing which have not been in actual use abroad, and not 
necessary for the present comfort or convenience of the owner, are charge- 
abJe with duty ; and the fact that they are intended for the future use of 


f another person, and are not for sale, 


~ 


the person who brings them, or « 
does not exempt them from duty. 
Tourists and passengers are, therefore, cautioned to preserve the proper 
care, when arriving with articles claimed to be free as personal effects, 
in making a separate statement of their effects which have been 
oa in actual use abroad from those which are new, in order that the 
customs officers may readily decide what portions are liable to or 
exempt from duty. 
(Department circular, dated February 1875 
3 On which she declared nothing new or en irehe . "ehied her bag- 
gage was examined on the dock, and that one trunk was detained 
by the customs officers, who gave her a receipt therefor as follows : 


Plift.’s Ex.1. N. Y. Cat., No. 886. 
I jor et ) . . rte . ? te 4 . Je ‘— f ; hi; ? ot ¢ ,? i Fane A Ys ¥/7 > >> : f 
nspe Or 8 Cé) UJ Chl 0} goods Set to Peon SCOTrE U7tade} IU Jag / PRU. 


Port OF NEW YORK, 
On board ship S. S. Egypt, L’pool, Jan’y 31st, 1883. 

[ have sent to public store, 91 —e under baggage permit, the 
following articles, said to belong to and marked Miss E. Sichel, one 
trunk (for appraisement). 

Store & App. R. F. W. 

GEO. GARDNER, 
Staff & Inspector. 


And directed her to call the next day at the public stores to receive the 
trunk. That this trunk contained her personal effects, which cost her 
$400. The only thing in the trunk not wholly intended for her own use 
was ten pounds of chocolate, valued at about $2.50, part of which she 
ate, and intended to eat the balance in company with some of her young 
friends ; that this was plaintiff’s first visit to America. 

It was proven that Miss Sichel was a native of Germany, and at the 

time of her arrival on the Egypt on January 31st, 1883, was un- 
32 familiar with our language and customs; that she did not know, 

eould not understand, and that it was not e xplained to her the na- 
ture and effect of the declaration which she was asked to sign. 

Upon cross-examination Miss Sichel testified that in tbe trunk with her 
clothing and wearing apparel were six paper boxes, about 12 inches square, 
which contained some brass ornamental jewelry on cards, given to her by 
a relative in Paris, of the value in all of about one dollar, some of which 
she had worn ; old lace curtains, six table-cloths, and twelve napkins, 
which had been presented to the plaintiff by her mother in her life-time, 
and the ten pounds of chocolate and three corsets, one of which she had 
worn. 


Piensa ee 
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: i Fr ‘ - | Ce a r . ae , is . i *; 4 ‘ ’ : , z wie 7 
[t was also prove n that the officer told the plaintiff that her trunk was 
22 7 . fe 1 tie. J ; me . os 
held, and that she should call for it the following morning at the Laight 
7 . 
‘ j 
street storehouse. 
iy 4s] ° 21 ] ° 1 ] 1 1] 
It was Turtner 10 e\y ide mee That an oraer was issued Nv tne coiiector tor 
the appralsemi nt ofr th yntents of the trunk s TOLLOWS 
| | Unde st on 2859, Revised 8 utes tf th { >) | and Art. 336, Genera! 
é SLOTS Reculat ( in74 N y \ N 964 
Applheat on. under oath. ‘oO enter dai hiabl Joods tf ess fhan SLOO in value 
- £7) CLgps fp (TINE ii PVT 
r)> x & . ‘> 
O , YORK, Feb’y 1, 1883. 
I‘o rié ‘ t i BR! i 
. j . ‘ +1 7 1] ty , . rf 
Application 1s here! mad ite ppraisement the ftolliowing- 
4 , >} > | , y i , ] ’ | lla} 
ies iped package, contalbD Pr jess | I Oli Hundred GQowuars 11 
i 
be) aut yt \ iue | Wit 
oS ; cye } } ' } + ; + . : 
Add. Miss E. Sichel, one trunk personal effects & wedding pres- 
ents nap rted by me ln the St i eypt, wnereor —--— ————eee- 1S [ASter, 
rom 1, poo all ved | li ‘ >I isso 
17 
2 ; “p) Ttitiil 
* 3 = « vy | 
MISS E. SICHEL. 
fj 
> oc Pr —_ | i° ~o | Oo %y ] . os haat 
# Miss rm, sichnel, of ————, In the state oi —_— do solemnly swear 


» & ’ | ? 4 | | ad } sae i } ss a Z wee 7 j . 4" > Sa 
that I am the owner of the above described package, arrived pel Egypt 
? 
; 
i 


from L’pool, to me: that no invoice has been received of the 
voods deseribed in the foregoing application ; and that, to the best of my 
knowledge and belief, the dutiable value of the same does not exceed one 
— dollars. 

Add. Miss E. Sichel, one trunk personal effects & wedding presents, and 
that I awe no other information or knowledge regarding the merchan- 
dise above described than is herein stated. 

Work to this Ist ot Keb’ v LSS3. 

T Ss. G. 
B. F. WYMAN. 
4 Dy. Coliector: 


Che oath must also set forth the cireumstanee under whieh the mer- 


S 7 o > 7 ’ | > > 
chandise is imported and the cause. 1f any known. Ou the invoice is not 
produced. 


34 (N. Y. Cat. No. 564.) 
Order for appraisement. 


PorT oF NEW YorK, Collector’s Office, Feb’y 1st, 1883. 
To the appraisers : 
You will examine and report the contents and value of—marks and 
numbers: Add. Miss E. Sichel, J.S.G. Description of merchandise : One 
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trunk, personal effects. Imported by Miss E. Sichel in the SS. Egypt, 
— -—- master, from L’pool. (Ed. 12-12-82, 25,000.) 


Collector. 


» 


tetd. for action of collector Feb. 8th,’83. R.S. 


S. 'N. SIMON DSON. 


“ 


(zoods not in store, I 


Appr f ise i 8 re ff rt. 


In pursuance of your order we have ex: amined t the following-described 
merchandise, and do certify the contents of the packages, and the value 
thereof, to be as follows, viz: Marks and numbers Description 
of merchandise : ——— Value rate: 


oo os 


Apprais rs 


Examiner 


rr J ‘ r + ry > 1. ¥ . rs . 
lo the ¢ OLLECTOR OF (CUSTOMS: 
[nformal f nivy. 


Name: 
Vessel : 
Arrived: ——— 
9th Feby. 


35 (Endorsement:) N.Y. Cat. No. 564. Goods destroyed on 
dock voucher for actionon 8.8. Co. Port of New York, Feby. 
Ist, 18835. | 
No. 12—Name, E. Sichel. Per. 8S. 8. Egypt. Date: Jany. 31, Feby. 
1,’83. Application under oath to enter dutiable goods of less than one 
hundred ‘dollars in value by appraisement, ce. 


That the plaintiff called at the public stores and demanded her trunk, 
and that she did not. receive it. 

It was also admitted in evidence that the trunk was destroyed in the 
fire which occurred on the night of January 31st, 1883, and February 
Ist, 1883, on the Inman dock. 

It was also proven on the trial by the testimony of the deputy collector 
that on the morning after the arrival of the steamship Egypt he issued 
an order to the clerk in the collector’s department at the custom-house for 
the appraisal of this trunk, and that there could be no appraisal without 
a permit from the collector. ‘lhe order is as follows: 


Plif’s Exhibit 4. N. Y. Cat. No. 1099. 
Requisition for packages. 


The following-described merchandise is wanted by R. Smith, examiner, 
in the Ist division : Marks and Nos.: Miss E. Sichel, one trank. Ves- 


ee ye 


- 
La 
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sel, Egypt. No. of Invoice, . Date of entry: Feby. 8, 1888. 
[Importers : . Notin store, Feb’y. 6,’83. Storekeeper. 


y i soostant Appraiser, R. Ss, 
(Ed. 9-27~’ 81-20,000.) 


36 It was also proven that other passengers had on that occasion 
paid duty on the dock, to the deputy collector. 

That the officer asked one of the young ladies, a sister of the plaintiff, 
if she thought the plaintiff had ten dollars’ worth of new stuff in her 
trunk; she could not answer, and then the officer ordered the trunk to be 
appraised. It was also proven by the testimony of Edward Jacobs that 
after the loss of the trunk he called on the defendant, and saw him in 
person in regard thereto, and was by him referred to Deputy Collector 
Palmer, in charge of the law division of the custom-house, and that the 
latter requested him to write to the Secretary of the Treasury, at Wash- 
ington, in regard to the matter, and that he accordingly did so. 

Plaintiff then offered in a letter to the Secretary of the Treasury, dated 
March 20th, 1883, and the Secretary’s reply thereto. 

Counsel for the defendant objected to the admission of these letters in 
evidence, upon the ground that this is an action against the collector of the 
port for damages for personal negligence on his part. ‘The whole ground 
of the action being personal negligence of the collector, any correspond- 
ence which the plaintiff or her attorney may have had with the Secretary 
of the Treasury is not binding upon the collector in such an action. It 
is immaterial and incompetent. 

The court overruled the objection and admitted the two letters in 
evidence, and to this admission defendant, by his ¢ yunsel, then and 
there duly excepted, and the exception was duly noted. 

The letters are as follows : 


oo 
~] 


LAW OFFICES OF JACOBS BROTHERS. 
335) Broadway, New York. Mareh 20th. ISS83. 


Honorable CHARLES J. FOLGER, 
Seeretary of the Treasury U. S., Washington, D. C.: 

Sire: Our chent, Miss E. Sichel, at present residing in this city, was 
first cabin passenger on the steamship Egypt, which arrived at the port of 
New York from Liverpool early on the morning of January 31st, 1883, 

The ship belongs to the National Line, but was chartered for that trip 
by the Inman Line. 

Miss Sichell is a native of Germany, is but sixteen vears of age, and 
at the time of her arrival here was wholly unfamiliar with our language 
and customs. Her bagagge consisted of one trunk which contained her 
personal wearing apparel and ten pounds of chocolate. Tie chocolate was 
valued at $2.50, and she brought it here to be eaten in part by herself, 
and the balance to be divided among some of her young friends. This 
was the only dutiable article she had in her trunk, even if this trifling 
amount of a delicacy was subject to duty to our Government. Upon ap- 

plication by the inspectors who boarded the vessel, she freely, and 
38 at once, made known the fact that this small quantity of chocolate 
was among her effects, and thereupon, instead of examining the trunk 
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which would have only occupied a few moments of time, the official or- 
dered her trunk to be sent to the public stores for appraisement. The 
receipt given her is in substance as follows: 


(N. Y. Cat. No. 886. ) 
Inspector’s certificate of goods sent to public store under baggage permit. 


Port oF NEW YORK, 
On board . shi Up Ki gy pt, L pool, January ol, 1883. 

[ have sent to public store, 91. Laight, under baggage permit, the fol- 
lowing articles said to belong to ———— ———--, and marked Miss E. 
Sichel, 1 trunk for appraisement. 

GEO. O. GARDNER, 
Staff wv inspector. 
Store & App. 11. W. 


Instead, however, of sending the trunk to the public store at No. 91 
Laight street at the official receipt stated was done, the customs authori- 
ties permitted it to remain on the dock or pier of the Inman Company all 
of that day, January 31, and during the night, January 31st, and Feb- 
ruary Ist a fire occurred at the pier and the trunk and contents were 
destroyed. 

The trunk contained all the worldly effects of this young lady, a 

stranger ina strange land. | 
oo The company refused her any relief, upon the ground that the 
trunk was taken from their custody and was at the time of the fire 
in the custody and under the control of the customs authorities. 

The contents of the trunk were of the value of $413, and we are ready 
and willing to furnish an itemized statement of the same. We believe the 
Government official had ample opportunity during the whole of the day, 
January 31st, to remove the trunk from the pier to the public store, and 
were negligent in failing to do so. The case is one of extreme hardship, 
and we present this claim to you and earnestly réquest you give it early 
attention, and afford what relief you can in the premises. We trust the 
matter may be adjusted without resort to an action against the collector. 

We are your obedient servants, 


JACOBS BROTHERS. 


The following is the answer of the Secretary’s Exhibit No. 5, is as fol- 
lows: 
TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY 
Washington, D. =. April ] 6, 1883. 
Messrs. JAcoBs BROTHERS, 
No. 335 Broadway, New York: 
GENTLEMEN: The Department is in receipt of your letter, dé ated 
40 the 20th ultimo, relating to a trunk imported per steamer “ Egy ash 
January 31, 1883, and belonging to Miss E. Sichel, which w 
destroyed by fire w hile in the custody. of the officers of customs. 
The collector of customs at New York has been instructed to make no 


> 
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claim for duties on the contents of the trunk, and I have to state that it 
does not appear this Department can grant any ‘further relief in the matter. 

It appears from an official report of the facts obtained from customs 
officers at New York, that some of the statements in your communication 
are not entirely accurate. 

The examiner reports that the dutiable articles discovered in the trunk 
were disposed of among the articles of wearing apparel in separate places, 
and in a manner calculated to conceal them, and that in his opinion $100 
would cover the value of the contents of the trunk. The action of the 
officers in ordering the trunk to public store for examination was proper 
in view of the fact that it contained a considerable quantity of dutiable 
merchandise. 

Very respectfully, 
H. F. FRENCH, 
Acting Secretary. 
(No enclosure.) ; 


4] At the close of the plaintiff’s case the defendant by his counsel 

moved for the direction of a verdict for the defendant upon the 
ground that, being an action for personal negligence, plaintiff had no ground 
for rec overy whatever, because from the evidence which had been submitted 
she had not brought home to the collector personally in any shape, man- 
ner, or form any personal connection with the trunk whatever, at the 
time it came into this port, or at the time it was destroyed ; that if any 
negligence was to be imputed to the subordinate officers of the customs 
that that negligence could not be imputed to the collector. In case of 
officers of the Government the doctrine of respondent superior does not 
obtain. 

The Court. I don’t want to decide the case until we get the whole of 
it. This is quite a new subject to me, but it strikes me just at present that 
this case does not rest upon the ground of negligence of performing a 
legal duty, but on the ground of dealing with this baggage in a way not 
authorized by law. 

Mr, CLARK. The collector didn’t do that. 

The Court. I don’t know. He seems to have been the authority con- 
trolling the subordinates. There is a difference between mere neglect and 
wrong doing and trespassing and it may be so here. Some of the very 


things w hich you read illustrate the difference between a trespass and a 


mere negligence, and I desire to say no more about this just now. 
42 You may proceed with your defense. I will deny your motion 
and will take what evidence you have. 

To this refusal to grant the motion the defendant by his counsel then 
and there duly excepted and the exception was duly noted. 

Evidence was introduced on the part of the defendant tending to show 
that the inspector on the dock who examined plaintiff’s trunk, one Hiram 
E. Peterson, discovered what in the exercise of his discretion he deter- 
mined to be dutiable articles. 

He reported to his superior officer that he thought the trunk contained 
dutiable articles, and that officer told him to go ahead and see what else he 
eould find; that he did so and found other dutiable articles ; that he at- 
tempted to find an appraiser for the purpose of appraising and assessing 
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the duties upon said articles, but that he did not find one. That he re- 
ported to the staff officer having charge of the passengers and their baggage 
from that steamer, and under his advice marked the trunk for the public 
stores, to be examined by the proper examiner and have the duties assessed 
under a section upon the laws and regulations for the Government officers 
of the customs under the superintendence and direction of the surveyor 
of the port of New York, which was then admitted in evidence and is as 
follows ; 

‘In the absence of the entry clerks or appraiser, dutiable articles taken 

from passengers’ baggage will be sent by the inspector as soon as 
43 ‘maaer to the public stores, and the passenger will be furnished 
by the inspector with the us sual baggage certificate.” 

It was also in evidence that the trunk being thus marked for the public 
stores and a receipt | given to the plaintiff, the trunk was put into the charge 
of the discharging officers of the vessel. 

A Keer William H. Be njamin, called by the defendant, testified that 
he was at the time of the fire an inspector of customs and was one of the 
Bethabstieg officers on that day of the steamship Egypt; that the inspect- 
ors were only allowed to send goods to the public stores for appraiseme nt 
through a custom-house cartman ; that he received plaintifi’s trunk, but 
did not send it to the store-house because the cartman was not on the dock 
to take it away ; that he requested his associate, Mr. Clark, to see if he 
could find a cartman, who reported that the cartman could not be found ; 


that he also requested a Mr. Phillips, who was a clerk. in the employ of 


the National Company, to do the same thing and he came back with the 
report that he had seen cartman and that he stated that he would be there 
in a short time; that the cartman did not come and that the trunk re- 
mained on the dock under his custody and was totally consumed in the 
disastrous fire on the night of the 31st of January, the officers remaining 
being driven away by the flames. 
Francis E. Clark testified that he was an inspector of customs on 
44 the 31st day of January, 1883, and was assigned to duty with Mr. 
Benjamin as one of the disc harging officers of the steamship Egypt; 

that he made efforts to have Miss Sichel’s trunk taken to the public stores 
that he went after the public stores cartman or went up to the place w here 
he usually stays ; the cartman that was carting those goods was the cart- 
man for the National Steamer ; the Egypt was one of the National Line 
and she was discharging upon the Inman Pier, so he had to go up to the 
third pier above; he didn’t find the cartman in the office, so he left word 
for him to come down and he didn’t. This was shortly after the trunk 
was given over; the cartman didn’t come and he asked Mr. Phillips, de- 
livery clerk on the National Dock, who was acting as sort of superintend- 
ent there, to tell McDermott to come down and take articles for the public 
stores away; that Phillips senta young man up and he brought back word 
that he would be down there shortly ; this was probably about half-past 
one. The public stores closes about three o ‘clock, and they had to get the 
things away before that. That cartman did not come. 

It also appeared in evidence that the fire occurred between two and three 
o'clock on the morning of the day following the arrival of the steamer. 

It also appeared in evidence that under article 431 of the Customs Regu- 
lations that it was and is the duty of the collector on the arrival of any 
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steamer of a regular line from a foreign port to detail an experi- 
45 enced entry clerk, who with a similar clerk to be designated by the 

naval officer, and an assistant appraiser or examiner to be detailed 
by the appraiser, shall, together with the inspector on board, examine all 
the passengers’ baggage, place the dutiable value on the same, and if duti- 
able articles are found appraise the same and assess the duty thereon. 

It was also in evidence that all those officers were on the dock on that 
day. The appraiser, Welch, testified that he would not say positively 
that he had not examined and appraised the plaintiff’s trunk on the day 
of the arrival of the ship. He further testified that he had no recollection 
of the question at all. 

The following regulations were then put in evidence : 

The Laws and Regulations for the Government of Officers of Customs 
under the Superintendents and Surveyors of Ports. 1877. 

Article 104, Whenever any trunk or package brought by a passenger as 
baggaye contains articles subject to duty and the value thereof exceeds 
$500, or if the quantity or variety of the dutiable articles is such that a 
proper examination, classification, or appraisement thereof cannot be made 
at the vessel, the trunk or package will be sent to the public store for ap- 
praisement. 

Article 117. In the absence of the entry clerk or appraiser dutiable ar- 
ticles taken from passengers’ baggage will be sent by the inspector as 

soon as possible to the appraiser’s store and the passenger will 
46 be furnished by the inspector with the usual “ baggage certificate,” 
: which will be in the following form: 


Inspector’s certificate of goods sent to public store under baggage pe rmit. 


PORT OF ; —, 18—, 
On board sh ip. 
I have sent to public store under “ baggage permit” the following ar- 
ticles said to belong to 
(Describe the articles.) 


Inspector. 
47 That by the Government’s report in this case the value of the 
property in Miss Sichel’s trunk was alleged to be one hundred 
dollars only, while the plaintiff does not claim the value to be over four 
hundred dollars. 

It also appeared in evidence. that Peterson, the Government inspector, 
did not make a written report of the case to the Government until about 
two months after the arrival of the steamer, that he did’ this at the re- 
quest of the surveyor, and it was no part of his duty to make it us re- 
quested. 

It also appeared in evidence that this same Inspector Peterson had 
signed and issued the certificate on the baggage declaration, Exhibit No. 
—, above. 

It also appeared in evidence that there was an appraiser on the dock in 
question some time on that day. 

It was also in evidence that the trunk in question was the only seizure 
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or detention of passengers’ baggage made on that dock on the day in ques- 
tion. 

The defendant himself being put upon the stand and duly sworn, testi- 
fied that he was the collector of the port of New York; that he had in 
the neighborhood of twelve hundred subordinates under him, and that ap- 
proximately the average annual importation into the port of New York 
passed through the custom-house was of the value of five hundred million 

of dollars; that he knew nothing about the trunk imported by 
48 Emilie Sichel by the Egypt on January 31st at the time of its im- 

portation ; that he was not on the dock at the time; that it was no 
part of his duty to pay any attention to the actual arrival of the passen- 
gers’ baggage, or passing it through the custom-house, or ordering it to 
the public stores, or examining it to see if there was any dutiable goods, 
or of having anything to do with it ; and, as a matter of fact, he had noth- 
ing to do with it ; that the first time his attention was called te the matter 
of this trunk was long after the fire, some time in September, 1883. 

The evidence being closed, the defendant moved for the direction of a 
verdict in favor of the defendant upon the same grounds that the motion 
was made at the close of the plaintiff’s case ; that is to say, that there was 
no evidence in the case to connect Mr. Robertson with the destruction of the 
trunk, and in that the case of a public officer the doctrine of law respondeat 
superior does not apply, and that before there can be any recovery from 
the public officer it must be shown that he was personally responsible 
himself, that the negligence was his own act. 

The court refused to grant this motion, and to this refusal the defend- 
ant, by his counsel, then and there duly excepted and the exception was 
duly noted. 

The defendant then and there requested the court to charge 4s fol- 

lows : 
49 “I. That a public officer is not responsible for the negligence 
of his subordinates.” 

“TI. That the defendant is liable only for the neglect of some duty de- 
volved upon him personally and not for the neglect of duty of any other 

rson.” 

“III, That unless the jury find that the loss of this trunk was the di- 
rect result of some personal carelessness or negligence on the part of the 
defendant there can be no recovery.” 

“TV. That it is not sufficient to show that the loss may have been the 
result of negligence on the part of the collector. It is necessary to show 
that it was.” 3 

“VY. That the jury cannot find a verdict in favor of the plaintiff if they 
find that the loss of this trunk was due to the personal negligence or vio- 
lation of statutes or regulations on the part of the customs officers other 
than the defendant personally.” 

“VI. That the inspector who examined plaintiff’s trunk, having found 
therein what he believed to be dutiable articles, was obliged to turn said 
trunk over to other of the officers of the customs for appraisement and 
assessment of duty, and until such appraisement and assessment of duty 
and the payment of the duty as assessed the plaintiff was not entitled to 

e ion of the trunk.” 
50 “VIT. That the defendant is not responsible in this action for 
the withholding the plaintiffs trunk and its contents.” 
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“VIII. That if the customs officials at the vessel misinterpreted their 
duty, and did an act which was in law a trespass or conversion, the de- 
fendant is not responsible, he not having been present and not having 
been a party to the wrong interpretation of duty acted on by the customs 
officers at the vessel.” 

“IX. That the defendant is not responsible for the trewpasses, con- 
version, or other faults of his subordinates committed by them even in the 
line of their duty, unless he was personally a party to the same.” 

‘““X. That the law as provided in section 2652 of the Revised Statutes 
made. it the duty of the customs officers at the vessel by which the plaint- 
if’s trunk was imported, to execute and carry into effect all instructions 
of the Secretary of the Treasury relative to the execution of the laws.” 

‘‘ XI. That it appears by the evidence in this case that one of the instruc- 
tions by the Secretary for the guidance of the officers at the vessel in 
which the plaintiff’s trunk came was a provision that, whenever any trunk 
or package brought by a passenger as baggage contains articles subject to 
duty, the value whereof exceeds five hundred dollars, or, if the quantity 

or variety of dutiable articles is such that the proper classification 
51 and examination for appraisement thereof cannot be made, the 

trunk or package will be sent to the public stores for appraise- 
ment.” 

“XII. That this instruction of the Secretary had and has the force of 
law for the facts in this case.” 

“XIII. That the instructions devolved upon the customs officials at 
the vessel a discretion to determine whether the quantity and variety of 
the dutiable articles was such that the proper classification and examina- 
tion for appraisement thereof could not be made at the vessel, and if they 
determined it could not be, to send the trunk and its contents to the public 
store for appraisement.” | 

“XIV. That in the exercise of this discretion those officers, and the 


_ collector as their superior, are not responsible for any error of judgment 


in making the determination whether the quantity or variety of the dutia~ 
ble articles was such prior to sending the trunk to the public stores.” 
“XV. That the officers at the vessel, and the collector as their superior, 
can, if at all, only be held responsible for bad faith in the exercise of the 
discretion thus devolved upon them by the regulation established by the 
Secretary, under the law.” 
“The court charged the jury as follows: 


WHEELER, J.: 
GENTLEMEN: When this young lady landed and had her trunk taken off 
and presented it to the custom-house officer and made this statement 
52 in writing, such as she did make, she committed it to their charge 
for the purpose of ascertaining whether there was anything dutia- 
ble about it, so that they would have a right to it for that purpose so far 
as what the law and regulations required of them, and for anything that 
was mere negligence of duty for any carelessness or for anything of that 
sort, the defendant, the collector himself, would not be liable. 
But if one of them in the course of the performance of his duty did 
an absolute wrong to the plaintiff, such as to take her trunk from her and 
keep it from her when she wanted it and was by law entitled to it, if that 
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was done in the course of duty, the defendant would be liable. ‘That is, 
if they keep it from her unlawfully they would be liable to her for the 
value of it whether there was carelessness or not in connection with the 
loss of it in the performance of the duty. But that is not the question. 
The question is, whether they were keeping it rightfully away from her, 
and if they were, then it was her loss as between her and Mr. Robertson, 
the collector. If they were keeping it wrongfully in the course of the 
line of their duty then they took the risk of f whatever happened to it, and 
they, or Collector Robertson, who was their superior, would have to stand 
it. So we are to look into this to ascertain whether they had a right to 
keep this trunk from her, as she said they did, and as they stated they did. 

She made a statement according to the: egulations of the port, and 
D3 signed, it saying there were no dutiable articles in the trunk, and if 

that was so she had a right to her trunk. But they had a right to 
look and see what there was in the trunk, whether there was anything 
dutiable or not. Now when they did look they found something which 
they thought and claimed was dutiable. By the law, if something dutia- 
ble was found in the trunk which was not in the statement, and purposely 
not there, that was forfeited, not the trunk, not the other things, but the 
dutiable articles. The law takes no hold so far as anything that is not 
dutiable, because there is something there that is dutiable, and up to that 
time the officers had no right to detain from her r anything not dutiable 
because they found something there that was dutiable. The dutiable 
articles would be forfeited, and if it was done on purpose she would be 
liable to a penalty of treble their value, but that would have no immedi- 
ate effect upon the other property. 

So when these officers examined into this trunk, so far as something was 
wrong they had a right todo so. When they had found what was duti- 
able, if they did find it and readily could have selected it, they should have 
let her have the rest. The dutiable articles they should have had appraised 
right there if they could ; if not, they should have taken measures to have 
them appraised promptly. 

But what there was there, the trunk, personal clothing, all there 
54 was that there was no duty upon they should have let her have 
riglit there to take them away when she wanted them. If she made 
known to them and they understood that she wanted to take them away, 
they did a wrong thing to her. ‘They were guilty of a wrong in law 
in keeping them from her. If it were plain to be seen which articles 
were dutiable and which were not, they ought to have taken out the duti- 
able articles and let her have the rest to go away with. The Treasury 
regulations under which they act say so. If they were readily ascertaina- 
ble and they could see which they were, they should have detained those 
and let the rest go. But there is another provision in the Treasury regu- 
lations which they were to look at, and that was this: If they find in a 
trunk a package—we need not cite this very case—if they find in a trunk 
dutiable articles to the value of more than five hundred dollars, then they 
can hold .on to the trunk until they have appraisement. But I do not 
understand that there was any claim that they found here more than five 
hundred dollars value. They do not claim that. 

And there is something further than that. Ifa trunk contains articles 

subject to duty of such a quantity or variety that there could not be a 


= 


Shag ON RROD ence viee 


ad 


ROBERTSON, COLLECTOR, VS. SICHEL. 23 


proper classification and appraisement of them there, then they can detain the 
whole baggage. That is, if there were such a quantity or variety of dutiable 
articles in the trunk that they could not reasonably ascertain which 
were dutiable and which were not, they had a right to detain the 
whole. In my judgment this case hangs upon that question, 
whether reasonably and fairly there was such a quantity of dutiable arti- 
cles in this trunk that they could not reasonably and fairly se parate them 
right there and let her have those which were not dutial le and kee ‘p those . 
that were. If there was such a quantity and variety that they could not 
have reasonably und fairly done so, return a verdict for the defendant. If 
there was not, return a verdict for the plaintiff. That will enable you to 
determine which way to decide this case. You see they had a right to 
keep the dutiable articles, because they had got to appraise them. 
The First Juror. T he custom- house had ? 
The Court. Yes. If there was anything there subject to duty, they had 
a right to look into the trunk and see what was dutiable, take out the 
dutiable articles, and let her have the rest. As to those that were dutia- 
ble, they had a right to keep them for examination and appraisement, 
and if while they were so keeping them they were burned up it was with- 
out fault of Mr. Robertson. So as to what articles were in the trunk 
that were dutiable the plaintiff is not entitled to recover the value. There- 
fore you will have to decide as to those art ticles which are claimed to be 
subject to duty. That is, if you find the plaintiff entitled to a verdict you 
will have to deatiie upon those which See dutiable and those which were 
not, and give her verdict for the value of only those which were not. 
56 Personal baggage is free—the clothing which she had for per- 
t has been worn, and what 
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sonal use, personal clothing is free. What 
would be reasonably expected to be worn and used as ordinary baggage 
of passengers, you understand what that is. ‘‘ Personal” baggage, I be- 
lieve, is the word. 

Mr. J. P. CLARKE. “ Wearing apparel and persona il effects.’ 

The COURT. Now, as to these ecards of jewelry sh e was enti itle d LO wh at 
was for her own use for wearing apparel. Some of these articles she said 
she had worn, and some she had not. You will see how much there was 
of that. As to these lace curtains, I do not readily see any ground on 
which the -y Were free, It does hot occur to me that they would be per- 
sonal bagea ge or “ personal effects,” within the meaning of that. This 
chocolate that she had, calculating to eat some and give some to her friends 
over here, I don’t exactly see how that could be free. The rest of the 
things you can look at yourself and see what was personal baggage and 
what not, and if the plaintiff is entitled to recover she is entitled to re- 
cover the fair cash value at that time of such as were not dutiable. And 
then you may consider in arriving at that amount that this happened 
about two years ago and she has been deprived of this claim all this time. 

If she had had the money it would have brought interest, and in 
57 — deciding what would be the value now you may consider what the 

interest would amount to and add it as part of the damage she is 
entitled to. 

So if you find a verdict for the plaintiff you will find a verdict for her 
for the value of these articles not dutiable, and if you see fit you may add 
interest to it from the time of the loss till now. And you won't find a 
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verdict for the plaintiff unless you find that these customs-house officers, 
acting in the line of their duty, keep the trunk away from her and wouldn’ 
let her take it away when she wanted to and when she had a right to take 
it away. And she had a right to take it away unless there were dutiable 
articles in there of more than the value of five hundred dollars or there 
were dutiable articles in there of such quantity and variety that they could 
not properly appraise them right there. 

You may take the case. 

At the close of the charge of the court counsel for the defendant, before 
the jury had retired, asked the court to charge the jury further; but the 
court refused to receive any further requests at that stage of the proceed- 
ing, and to that refusal to receive a request to charge the defendant by his 
counsel then and there duly excepted, and the exception was duly noted. 

Defendant, by his counsel, then and there duly excepted to that portion 
of the charge which contained the statement that if a subordinate officer 

did an absolute wrong in taking the trunk the collector would 
58 be liable, and the exception was duly noted. 

Defendant, by his counsel, then and there duly excepted to that 
portion of the charge to the court which contained the statement that the 
plaintiff had a right to take then and there without the appraisement and 
examination pointed out by law onthe part of the appraisers the other ef- 
fects which were not found by the inspector to be dutiable, and the excep- 
tion was duly noted. 

The court did not comply with the defendant’s requests to charge fur- 
ther than as appears by the charge as stated. 

The defendant duly excepted to the refusal to charge as to each request 
separately, so far as the court did refuse, and the exceptions were respect- 
ively noted. 

The jury returned a verdict for the plaintiff. 

And because none of said exceptions so offered and made appear upon 
the records of said trial, therefore, on the prayer of the defendant by his 
counsel, the said judge has signed and sealed this bill of exceptions and 
ordered the same to be filed nunc pro tunc as of the 30th day of January, 
1885. 

HOYT H. WHEELER. 

The foregoing bili of exceptions is hereby consented to. 


JACOBS BROTHERS. 


59 (Endorsed:) U.S. circuit court, southern district of New York. 

Emilie Sichel versus William H. Robertson. Bill of exceptions. 
Elihu Root, United States attorney, attorney for defendant. U.S. cir- 
cuit court. Filed Jun’ 10, 1885. Timothy Griffith, clerk. 


60 Supreme Court of the United States. 


WiL~LiAM H. ROBERTSON, PLAINTIFF, 


ves. { I 
: oy -~ in error. 
EMILIE SICHEL, AN INFANT, BY JOSEPH SICHEL, | 


her guardian ad litem. 


Afterwards, to wit, on the second Monday of October, in the same term 
before the Justices of the said Court, at the Capitol in Washington, comes 
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the said plaintiff in error by Elihu Root, his attorney, and says that 1 - 
the record and proceedings aforesaid there is manifest error in this, 
wit, that by the record aforesaid it appears that the judgment site, 
in form aforesaid given, was given for the said defendant in error 
61 against the said plaintiff in error, whereas by the law of the land 
the said judgment ought to have been given ‘for the said plaintiff 
against the said defendant. 
And the said plaintiff prays that the judgment aforesaid, for the error 
aforesaid and other errors in the record and proceedings aforesaid, may 
be reversed, annulled, and altogether held for nothing, and that he, the 
said plaintiff, may be restored to all things which he has lost by occasion 
of said judgment, &c. 
ELIHU ROOT, 
Attorney for Plaintiff in Error. 


(Endorsed :) U. S. Supreme Court, south. district of New York. 
62 Wilham H. Robertson vs. Emilie Sichel, an infant, &c. Assign- 
ment of error. Elihu Root, Un’t’d St’t’s att’y, attorney for defend- 
ant. Service of a copy of the within is hereby admitted. 
New York, June 23, 1885. 
JABOC BROS., 
Atty for PIF. 


U.S. circuit court. Filed June 25,1885. Timothy Griffith, clerk. 


63 Supreme Court of the United States. 
WILLIAM H. ROBERTSON, PLAINTIFF, ) 
7 | -In error. 
. ~y ~ I) ¢ O 
EMILIE SICHEL, AN INFANT, BY JOSEPH SICHEL, ( 
her guardian ad litem, defendant. } 


Afterwards, to wit, on the 2d Monday of October, in the same term, be- 
fore the justices of the said Supreme Court, at the Capitol, at the city of 
Washington, District of Columbia, the said defendant in error appears, 
by Jacob Brothers, her attorney and s says that there is no error either on the 
records or proceedings aforesaid, or in the giving of the judgment aforesaid, 

and she prays that the said Supreme Court of the United States, 
64 before the justices thereof, and in a hearing may proceed to exam- 
ine as well the record and proceedings aforesaid, as the matters 
herein assigned for error, and that the judgment aforesaid, in the form 
aforesaid, and as given herein may be in all things affirmed, de. 
JACOB BROTHERS, 
Attorneys for Defendant in Error. 


Office and P. O. address, 335 Broadway, N. Y. City. 


(Endorsed :) Supreme Court of the United States William H. Robert- 
son, plaintiff i in error, vs.- Emilie Sichel, an infant, by Joseph Sichel, her 
guardian ad litem, defendant in error. Joinder in error. Jacob 
65 Brothers, attorneys for defendant inerror. Office and P.O. address, 
335 Broadway, N. Y. City. U.S. circuit court. Filed Jun. 29th, 

1885. Timothy Griffith, clerk. 
22952 3 
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66 UNITED STATES OF AMERICA, 88: 


To Emilie Sichel, an infant, by Joseph Sichel, her guardian ad litem, 
greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, the second Mon- 
day of October, eighteen hundred and eighty-five, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United States 
for the southern district of New York, wherein William H. Robertson 
is plaintiff in error, and you are defendant in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned should 
not be corrected, and speedy justice should not be done to the parties in 
that behalf. 


Dated, June 22, 1885. 
CHAS L. BENEDICT. 


67 (Indorsed:) U.S.Supremecourt. William H. Robertson, plaintiff 

in error, against Emilie Sichel, an infant, &c., defendant in error. 
Citation. Service of a copy of the within citation is hereby admitted June 
23, 1885. Jacobs Bros., att’ys for defendant. 


(Stamped :) U. S. circuit court. Jun. 25, 1885. Timothy Griffith, 
clerk. 
(Indorsement on cover:) No. 269. William H. Robertson, late col- 


lector of the port of New York, plaintiff in error, vs. Emilie Sichel, an 
infant, by Joseph Sichel, her guardian ad litem. S. New York, C.C. U 


S. Filed August 7, 1885. 
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'n the Supreme Court of the United States, 


| OcToBER TERM, 1887. 


WILLIAM H. ROBERTSON, LATE COL- 
lector of the port of New York, 
plaintiff in error, No. 269 


48. 
sista 


EMILIE SICHEL AND INFANT, BY 
Joseph Sichel, her guardian ad litem. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN. DISTRICT OF NEW 
YORK; 


BRIEF FOR PLAINTIFF IN ERROR. 
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Hu the Supreme Court of the United States 
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WILLIAM H. ROBERTSON, LATE COL- ) 


lector of the port of New York. 


nlaintiff in error. aes 
pricai ily N oc. 269. 
vs. 


EMILIE SICHEL AND INFANT, BY | 
Joseph Sichel, her guardian ad litem. } 


y IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
ba STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 
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2. aR aero aene nett: 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE, 


The plaintiff in the circuit court,as a passenger on the 


Ot A smear 


steamship gypt, arrived at the port of New York, of 
which the defendant was collector, on the morning of the 
31st of January, 1883, about 9 o’clock. With other bag- 
gage she had a trunk, the contents of which were worth 


20536 
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about S400, some of which were dutiable, but the oreatel 


part were not, being exempt as wearing apparel and per- 
sonal effects. She declared on the blanks in the usual 
form nothing new or dutiable was in the trunk (Ree., p. 12). 
The customs officers on the 31st of January, 1883, ex- 
amined her baggage, and finding dutiable articles in the 
trunk directed it to be sent to the public store at 91 
Laight street, giving her a certificate to that effect (Rec.. 
p. 12). 7 

The discharging officer at the wharf did not on the 
3lst of January remove the trunk on the wharf to the 
public store, as such removals were only allowed to be 
made through a custom-house cartman, and he was un- 
ableto obtain the service of such a cartman before 3 o clock 
p. m., at which time the public store closed (Rec., p. 18). 
The trunk remained on the wharf during the night of the 
3lst of January and the Ist of February. During that 
night the wharf at which the trunk remained was burned, 
and the trunk destroyed by the flames, which drove the offi- 
cers in charge away. On the Istof February, theday after 
the fire, plaintiff made application to enter the trunk, and 
made the usual affidavit (Rec., p. 13). She was ignorant 
of the English language, and did not understand the 
papers she signed (Rec., p. 12).. She brought suit to re- 
cover the value of the trunk from the collector, alleging 
negligence in permitting the trunk to. remain on the pier, 
and'in not-examming the contents.of the trunk immedi- 
ately on the arrival of the ship, instead of sending it to 
the public store (Rec., p. 4). | 


The general instructions issued by the collector were 
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in accordance with law. He had in the neighborhood of 


te 
if 


twelve hundred subordinates. 


The approximate annual 


importations passed through the custom-house at the port 
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ut the value of $500,.000.000. The collector— 


knew nothing about the trunk—was not on the 
ck at the time, and it was no part of his duty to 
pay any attention to the actual arrival of the passen- 
’ baggage, or passing it through the custom-house, 
rdering it to the public stores, or examining it to 


if there was any dutiable goods, or having any- 
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thing to do with it; and, asa matter of fact, he had 
nothing to do with it. The first time his attention 
was called to the matter of this trunk w: 
he fire—some time in September, 1883 
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ne case was tried by a jury, ana Is brought nere on 


is long after 


( R.. p. 20), 


exceptions to the evidence admitted, and to the charge and 
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charge on questions of law arising and presented 


SPECIFICATIONS OF ERROR 


1. The court erred in overruling the defendant’s objec- 
tion, and admitting in evidence the letter of the plaintiff’s 


attorneys to the Secretary of the Treasury, dated March 20, 


1883, and the reply of the Secretary, dated the 16th of 
April, 1883, as set forth in the record, pages 15, 16, and 
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Ze [The court erred in refusing’ to airect a verdict tor 
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plaintiff, in accordance with plaintifl S request as set forth 
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rn the record. page 


3. Lhe court erred in refusing to charge in accordanct 
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II. That the defendant is liable only for the neg- 
lect of some duty devolved upon him personally and 
not for the neglect of duty of any other person. 

Ill. That anless the jury find that the loss of this 
trunk was the direct result of some personal care- 
lessness or negligence on the part of the defendant 
there can be no recovery. 

IV. That it is not sufficient to show that the loss 
may have been the result of negligence on the part 
of the collector. It is necessary to show that it was 

V. That the jury cannot find a verdict in favor 
of the plaintiff if they find that the loss of this trunk 
was due to the. personal negligence or violation of 
statutes or regulations on the part of the customs 
offic:rs other than the defendant personally. 

VI. That the inspector who examined plaintiff’s 
trunk, having found therein what he believed to be 
dutiable article es, was obliged to turn said trunk over 
to other of the officers of the customs for appraise- 
ment and assessment of duty, and ‘until such appraise- 
ment and assessment of duty and the payment of the 
duty as assessed the plaintiff was not entitled to the 
possession of the Sah. 

VI. That the defendant is not responsible in this 
action for the withholding the plaintiff’s trunk and 
Its contents. 

VIII. That if the customs officials at the vessel 
misinterpreted their duty, and did an act which was 
in law a trespass or conversion, the defendant is not 
responsible, he not having been present ‘and not hav- 
ing been a party to the wrong interpretation of duty 
acted on by the customs ores at the vessel. 

IX. That the defendant is not responsible for the 
trespasses, conversion, or other faults of his subordi- 
nates committed by them even in the line’of their 
duty, unless he was personally a:party to the same. 

X. That the law as provided in section 2652 of 
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the Revised Statutes made it the duty of the customs 
officers at the vessel by which the plaintiff’s trunk 
was imported, to execute and carry into effect all 
instructions of the Secretary of the Treasury relative 
to the execution of the laws. 

XI. That it appears by the evidence in this case 
that one of the instructions by the Secretary for the 
guidance of the officers at the vessel in which the 
plaintiff’s truuk came was a provision that, when- 
ever any trunk or package brought by a passenger 
as baggage contains articles subject to duty, the value 
whereof exceeds five hundred dollars, or, if the quan- 
tity or variety ot dutiable articles is such that the 
proper classification and examination for appraise- 
ment thereof cannot be made, the trunk or package 
will be sent to the public stores for appraisement. 

XII. That this instruction of the Secretary had 
and has the foree of law for the facts in this case. 

XIII. That the instructions devolved upon the 
customs officials at the vessel a discretion to deter- 
mine whether the quantity and variety of the dutia- 
ble articles was such that the proper classification 
and examination for appraisement thereof could not 
be made at the vessel, and if they determined it 


} 


could not be, to send the trunk and its contents to 
the public store for appraisement. 

XIV. That in the exercise of this discretion those 
officers, and the collector as their superior, are not 
responsible for any error of judgment in making the 
nination whether the quantity or variety of the 
le articles was such prior to sending the trunk 
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to the public stores. 

XV. That the officers at the vessel, and the col- 
lector as their superior, can, if at all, only be held re- 
sponsible for bad faith in the exercise of the discre- 
tion thus devolved upon them by the regulation 


established by the Secretary. under the law. 
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4. The court erred in charging as stated in the follow- 
ing exception: 

Defendant by his counsel then and there duly ex- 
cepted to that portion of the charge which contained 
the statement that if a subordinate officer did an ab- 
solute wrong in taking the trunk the collector would 
be liable, and the exception was duly noted (KR. p. 
24). 

5. The court erred in charging as set forth in the fol- 
lowing exception: 

Defendant by his counsel then and there duly ex- 
cepted to that portion of the charge of the court 

~ . a. aes * e . 
which contained the statement that the plaintiff had 
a right to take then and there without the appraise- 
ment and examination pointed out by law on the 
part of the appraisers the other effects which were 
not found by the inspector to be dutiable, and the ex- 
ception was duly noted (R. p. 24). 


BRIEF OF ARGUMENT. 


This suit is not the statutory action provided for in 
section 3011, Revised Statutes. That section only pro- 
vides for the refund of duties illegally collected. If re- 
covery be had in this action, the judgment can not be paid 
out of the permanent annual appropriation granted under re 
section 3689, Revised Statutes, for that only provides for 
repayment of duties or other moneys paid under protest. 
If, then, recovery is had it must be against the defendant, 


Robertson, as a tort-feasor personally for an actual wrong 


gone Dv him, or a negiect of duty imposed upon Nim Dy 


law damaging to the plaintiff, for either of which the col- 


i, © 


lector can have no legal recourse upon the Government or 
any one else. Mr. Robertson is, in the strictest sense, the 
defendant in this suit. 

The first error assigned is to the admission in evidence 
of a letter of the plaintiff’s attorneys to the Secretary of 
the ‘Treasury, dated March 20, 1883, and his reply thereto, 
dated April 16 following. To render the declarations of 
others evidence competent against a party to a suit in a 
personal action, they must be either his privies or agents. 
Neither the plaintiff’s attorneys nor the Secretary of the 
Treasury were either the privy or agent of Mr. Robertson 


in this transaction. He never heard of the matter con- 


cerning which they corresponded until the September fol- 
lowing, and never authorized either of them to speak for 
him with reference to it. He could not lawfully be prej- 
udiced by the declarations of either of them. If the 
testimony as set forth in the letters (Rec., pp. 15; 16, and 
17) was pertinent to the issue, it was incompetent ; if it 
was not pertinent, it was irrelevant, and therefore, on the 
objection of the defendant’s. attorneys, should have been 


¢ xcluded. 
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The next error to be considered is in that portion of 
the charge of the court that the plaintiff had a right to 
take, then and there, without the appraisement and exam- 
ination pointed out by law on the part of the appraisers, 
the other effects which were not found by the inspector 


tO be dutiable. 
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Section 2799, Revised Statutes, requires an entry of the 
baggage by the owner, with an oath “ that such packages 
contain no merchandise whatever other than wearing ap- 
parel, personal baggage,” etc. Section 2802 subjects any 


ta ato 


article chargeable with duty which is not mentioned in 
the entry, found among the baggage of the passenger, to 
forfeiture, and the owner ie to a penalty of triple 
the value of such ‘article. These sections give rise to the 
inference that the customs officers shall examine the bag- 
gage and appraise the dutiable articles found. That it 
shall be done forthwith is not required by law or thereg- 
ulations. Article 392, customs regulations of 1874, page 
190, provides : 


While proper scrutiny must be made to detect 
and report for entry all articles found among the 
baggage liable to duty, they are to avoid making 
seizures of baggage unless the intention of fraudu- 
lent importation is evident. 

Article 395, page 191, requires that— 

All kegine of passengers from contiguous foreign 
territory shall be examined by a regular inspector 
of the port of first arrival, and if dutiable goods 
are found contained therein, the amount of duty 
shall be assessed and collected at such port. In the 
event of refusal on the part of the passenger to 
open the trunks or other envelopes containing his 
baggage, or to deliver the keys, the inspector shall 
himself open the baggage, and if dutiable articles 
are found therein, the trunks or envelopes, with their 
entire contents, shall be forfeited to the United 
States. 

Concealment of dutiable articles in baggage in cases 
where there is an evident intent to defraud the rev- 
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enue by such concealment, shall also work the for- 
feiture of the entire baggage. 
= The law, and regulations made in pursuance of it, show 
the customs officers shall exercise a reasonable discretion 
according to the circumstances of each case. The owner 
of the baggage in this case did not make entry until after 
the baggage was burned. Shecould not, or did not, make 
known to the officers what else beside baggage she had in 
the trunk. An examination by the officers, such as they 
could make hastily on the wharf, showed some articles 
that were dutiable. | 
Under such circumstances it was not an unreasonable 
exercise of discretion to retain the baggage for a full ex- 
amination ; and as the regulations subject the dutiable bag- 
gage to forfeiture in case there was evident intent to de- 
fraud, they could lawfully retain the articles not dutiable 
until the trunk and its contents could be fully examined. 
No inflexible rule can be established as to what time such 
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examination should require. It must be determined by 
the facts of each case, in which the officer has a right to 
exercise an honest and intelligent discretion. If he even 
err in the exercise of such a discretion he is not a wrong- 
doer, and should not be subject to damage. Section 3064, 
Revised Statutes, authorizes the Secretary of the Treasury 
to make regulations as to search of baggage, and expressly 
provides for the detention of the baggage for such purpose, 
as follows: 

The Secretary of the Treasury may, from time to 
time, prescribe regulations for the search of persons 
and baggage, and for the employment of female in- 
spectors for the examination and search of persons 
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The remaining exceptions, if it be assumed that there 
was negligence or wrong on the part of the subordinate 
customs officers (which isexpressly denied), raise substan- 
tially the question Vi hethe r tne collector 1s responsible for 
the tortious acts or negligences of his subordinates unde} 
the facts of this case. 

The defendant is sued for an alleged wrong that he 
never heard of until about six months after it is claimed 
to have happened. He was not present, nor in the vicin- 
ity ; nor was it his duty to be there, or in anywise super- 
vise the work, unless perhaps, if brought to his attention, 
he might have given orders to his subordinates. But he 
had no notice or knowledge of any alleged dereliction of 
his subordinates. By law and regulations such duties 
were imposed on other otheers, only subject to his general 
supervision. He had a right to assume they would obey 
the law and do no w rong. if they disregarded the law 
and did a wrong under color of their offices, they too were 
officers, and were personally responsible. 

No evidence was given, or allegation made, that the 
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matter of learned controversy, that the post-master- 
general is not liable for any default, or negligence, 
or misfeasance of any of the deputies or clerks em- 
ployed under him in his office. This exemption is 
founded upon the general ground, that he is a public 
officer, and that the whole establishment of the post- 
office being for public purposes, and the officers em- 
ployed therein being appointed under public author- 
ity, it would be against public policy to make the 
head of the department personally responsible for the 
acts of all his subordinate officers; since it would be 
impracticable for him to supervise all their acts ; and 
discouragements would thus be held out against such 
official employment in the public service. 

Sec. 319.a. Similar considerations apply to dep- 
uty postmasters, and other subordinate officers acting 
under the head of a department who are compelled, 
in the course of their official duties, to employ sub- 
agents, and clerks, and servants, in the public serv- 
ice. They are not responsible, either to the gov- 
ernment itself, or to third persons, for the misfea- 
sances, or negligences, or omissions of duty of the 
sub-agents, clerks, and servants so employed under 
them, unless, indeed, they are guilty of ordinary 
negligence at least, in not selecting persons of suit- 
able skill, or in not exercising a reasonable superin- 
tendence and vigilance over their acts and doings. 
In this respect their responsibility does not seem to 
differ from that of private agents, who employ sub- 
agents at the request of their principals. Indeed for 
many purposes, the deputy postmasters are treated 
as principals, and substantially as independent offi- 
cers of the government. 

Sec. 321. The rule, which we have been consider- 
ing, that where persons are acting as public agents, 
they are responsible only for their own misfeasance 
and negligence, and (as we have seen) not for the mis- 
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feasances and negligences of those who are e mployed 
under them, if they have employed persons of suita- 
ble skill and ability, and have not co-operated in or 
authorized the wrong, is not confined to public offi- 
cers, or agents of the government, properly so called, 
in a strict legal sense; but it equally applies to other 

public officers or agents, engaged in the public service, 
or acting for pub lic objects, whether their appointments 
emanate from particular public bodies, or are derived 
from general laws, and whether those objects are of a 
local or of a general nature. For, if the doctrine of 
respondeat superior were applied to such agencies, it 
would operate as a serious discouragement to persons 
who perform public functions, many of which are 
rendered gratuitously, and all of which are highly 
important to the public interest. In this respect, 

their case is distinguishable from that of persons act- 
ing for their own benefit, or employing others for their 
own benefit. But the party who suffers the injury 
under such circumstances, Is not without redress; for 
he may maintain a suit against the immediate wrong- 
doer. Upon this ground it has been held, that the 
trustees of a public tavieies are not liable for the mis- 
feasances or negligences of sub-agents employed by 
them in the perfor mance of their duty, unless they 
have directed the act to be done, or have personally 
co-operated in the negligence. 

Sec. 322. The same doctrine has been applied to 
public officers, acting in the army or navy, who are 
held responsible for their own acts and negligences, 
but are not held responsible for the misfeasances and 
negligences of the subordinate officers under them, 
who, indeed, are not ordinarily appointed by them, 
but are appointed by the government itself. Thus, 
it has been held, that the captain of a public sloop of 
war is not answerable for any damage done by her 
running down another vessel, the mischief f appearing 
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to have been done during the watch of the leuten- 
ant, who was upon deck, and who had the actual di- 
rection and management of the steering and navigat- 
ing of the sloop at the time, when the captain was 
not upon deck, nor was called there by his duty. 

The same rule is recognized in Wharton on Agency, 
900. 

It is respectfully submitted the court should, therefore, 
under the facts in this case, have affirmed the requests of 
the defendant and directed a verdict in his favor. 

G. A. JENKS, 


Solac i ‘or- General. 
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fhe defendant in error had v li her, aS baggage, one 
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trunk containing her | SOlMal Cu ts,consisting of wear- 

Ing apparel, NC. pon he arrival, the trunk and con- 
ne 
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tents were taken possession OF Dy the piaintill In error, 
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Olleetor OL Customs Tor the usual examination, and 


avents and servants 
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In «the recelpt, sfated that 


thereups 
receipted for the trunk. and 
said trunk and its con ts were sent to the Public 
Stores, at 91 Laight street, New York City for appraise. 

16 of Record.) Instead, 
to the Publie Stores for appraisement, the 
plaintiff in error, omitted this duty, and permitted the 


trunk to remain upon the pier 
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ment. (} : however. ) SeCnatanS 


the trunk 


Marly on the morning 
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of February 1st, 1883, a fire occurred at said pier, and 
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the trunk and 1ts contentS wel whi tiv destroved and 


lost. 

The trunk was ostensibly seized Upot the alieged 
ground that a small quantity of chocolate (about ten 
pounds) were in the trunk, which was subject to duty. 


e 


see ). 12, of Record. 
The defendantin error made theusual baggage decla- 
She was at that time about the age of sixteen, 


ration. 
and wholly unfamiliar with our language and customs. 


see page Jv, of Necord 

It appears also by the certificate of Inspector Peter- 
son (p. 10, of Record), that he had examined the trunk 
and found nothing dutiable, but, notwithstanding this 
fact, the trunk was ordered to the Public Stores. 

See p. 12, of Record. 

[It was also proven on the trial by the testimony of 
the deputy-collector, that on the morning after the ar- 
rival of the steamship ‘‘ Egypt,’’ he ordered an apprai- 
salof the trunk to be made, and it also appeared that 
there could be no appraisal without a permit from the 


collector. 
See p. 14, of Record. 
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It was not attempted to hold the Collector for neglil- 
vence of his subordinates, but for his own breach 


of duty. 


The only dutiabie | 
defendant In error were fen pounds 
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ed at 82.00 (p. 12). The only obtner 
were her personal effects which cost 
The chocolate was easily separated from the other 


voods, and could have been appraised at once, and 
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being under $500 in value, the defendant in error was 
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entitled to to take away her trunk tmmediately after 
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her arrival, and the Collector made himself liable 
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subsequent loss by unlawfully detaining it. The Trea- 
sury regulations printed on pp. 10, 11 of the case give 
authority todetain merely the dutiable property, and 
then only in the case the value exceeds $500, or the 
quantity or variety makes proper examination, classifi- 
cation or appraisement thereof at the vessel impossible. 

There was an appraiser on the dock on the ship’s 
arrival (p. 19), who could have appraised the trunk at 
once, aS it was the only seizure made on that dock on 
the day in question, (pp. 19-20). 

The detention of the trunk and the passenger's per- 
sonal effects was,therefore an unlawful act upon the part 
of the collector, and the Hability for the subsequent 


loss in consequence falls upon him. 


A.—Thus it has been held tliat a Collector is liable for 
the illegal acts of his deputy in exacting fees not 
authorized by law (7 Johns, 35, 10 How., 242, 9 Id., 
201). Heis also Hable for the legal detention of pro- 
property (Hall os. Warren, 2 McLean, 332), even 
though the Collector acted under orders of the Secre- 
tary of the Treasury (Tracy os. Swartwout, 10 Peters, 


R()). 


B.—It is elementary law that public officers whose 
duties are not judicial areanswerable in damages CO any 
one especially injured by their negligent performance 
of or omission to perform the duties of their office. 
(Hover vs. Barkhoof, 44 N. Y., 113; Clark vs. Miller, 
54 N. Y., 528). 


C.—W here an individual sustains an injury by the 
misfeasance or non-feasance of a public officer, who 
omits to act, or acts contrary to his duty, the law gives 
redress to the injured party by an appropriate action 
(Adsit vs. Brady, 4 Hill, 680; Shepherd ws. Lincoln, 17 
Wend., 250; Smith vs. Wright, 24 Barb., 306; Rob- 
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inson 2S. Chamberlain, 34 N. . & 391 : Conners ds. 
Adams, 13 Hun, 429). 


D. It is also elementary, that a wrong doer can never 
derive a benefit from his tortious acts, and the fact that 
circumstances subsequently occurred which prevented 
the Collector from returning the trunk and _ personal 
effects which he wrongfully detained forms no excuse. 
Thus, in Campbell vs. Morse (1 Harp. 8. Law Rep., 
468), where the wagon of the defendant, who was a 
common carrier, in which he was carrying goods for 
hire, stuck fast in fording a creek, and the water rising 
suddenly damaged the goods, it was adjudged that the 
defendant was liable for the damages so occasioned ; 
for though the rising of the water was caused by the 
act of God, the placing of the goods in that situation 
was the act of man. In Vaudenburgh os. Truax (4 
Den., 464), a man who chased a boy with an axe into a 
store was held liable for an injury done by the boy in 
the store while endeavoring to escape. It is not 
necessary that the wrong doer intends to do the par- 
ticular injury which follows, nor indeed any injury at 
all. If the original act be wrongful, he is liable for all 
the consequences. This is what was held in the cele- 
brated squib case (Scott os. Shepherd), 2 W. BI., 892; 
3 Wils.,. 403), and the principle is one which has never 
been questioned. Hdwards, in his work on Bailments 
says, a wrong doer must bear the consequences of his 
wrongful act from its date, and cannot escape from his 
liability on the ground of misfortune in his subsequent 
dealings with the property (Edwards on Bailments, 
Sec. 60). If B wrongfully takes my trunk, can he ex- 
cuse the wrong by proving that while in his possession 
it was destroyed by fire? Or if he wrongfully take my 
horse, can he excuse the act by proof that the animal 
afterwards died? Certainly not. These are misfortunes 
which occurred while the property was in his charge, 


and his liability to me dates back to t 
WFrone. 

Wells on Replevin (sec, O00), says: ~ To permit a 
defendant, who wrongfully takes possession, to claim 
that he holds it at the risk of the real owner, and not 
at his own, and claim immunity for accident, would be 
unjust in the extreme.’ H 
property, when called upon to surrender it to the 


ence the wrongful taker of 


rightful owner or pay the value, cannot defend himself 
from judgment by showing his inability to deliver 
through death or destruction (Caldwell os. Fenwick, 4 
Dana, 333: Haile ws. Hill, 30 Mo., 612: Gibbs os. Bart- 
lett, 12 W. & S. Pa., 34; Austin wos. Jones, 1 Gilmer 
Va.. 841: Seott vs. Hughes, 9B. Mon., 104: Garrett os. 
W ood, 2 Kan., 231; Berthold ws. Fox, 13 Minn., 501). 


EK. The Judge, in his charge to the jury, properly 
said, that it was the duty of the government officers to 
take from the trunk, which contained personal effects, 
such articles as were claimed to be dutiable, and re- 
turn the balance to the passenger (p. 22); if this had 
been done, the ten pounds of chocolate would have been 
taken out, and the passenger would have been allowed 
to take her trunk and personal effects, and injury 
would not have happened. 


F’. The Collector of Customs is a mere ministerial] 
officer, liable for any breach of duty (Barry os. Arnaud, 
10 El. & Ad., 646). Heis in no sense a privileged char- 
acter, and is liable for any injury to property caused 
by his departure from his path of duty. Other passen- 
gers were permitted to pay their duties on the dock (p. 
14), and in this case, where ten pounds of chocolate, 
worth $2.50, was found, the entire baggage was detained. 
There was no pretence of concealment. The package 
was visible, and its value easily ascertainable. The 
Government was welcome to the chocolate as a gift if it 
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saw fit to take it, and to make that a pretext for detain. 
e 4 ‘ 3 . . j L ; hs >] ’ 
Ing the passenger § trunk and personal eifects, is almost 


too frivolous to talk about. 


The regulations required an appraisal on the dock, 
the value being under $500 (pp. 10, 11), yet this duty 
Was wholly neglected. The chocolate should have been 
taken out and the trunk released, and this duty was 
wholly neglected. These two breaches of duty were 
clearly proved, and were neither denied nor justified. 
The delay on the dock was wholly unjustifiable. If re- 
moval to the warehouse was proper, it was the duty of 
the Collector to have removed the property at once. 
The unreasonable delay in removal forms another breach 
of duty. <A full day afforded ample time for the re- 
moval of the property. [See Russell Manf. Co. os. N. 
H. Steamboat Co., 50 N. Y., 121, see also pamphlet of 
Judge Cooley on ‘* Liabilities of Public Officers to 
private actions for neglect of official duty,’’ (1877) p. 
16. 


t+. The appraiser, Welch. testified that he would not 
swear positively that he had not examined and appraised 
the goods on the arrival of the ship (p. 19). The wrong 
in this case was so flagrant that no other result than the 
one reached at the trial could be sustained on any ju 
principle. 


The defendant in error lost everything she possessed 
in the world. She came to this country to make it her 
home, and on her first entrance into the country was 
stripped of all her property by the Customs Collector, 


eae Bal i xn ly 
and is now sought to be denied all remedy. 
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The motions for a non-suit, and a direction in favor 


of the Collector were properly denied. 
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ollector, but by subordinates not controlled by him, 
and for whose conduct he was not responsible. The 
fallacy of this theory is too apparent to require serious 
discussion, in view of the facts and of the propositions 
submitted in Point I, Sub. A. 


Iit. 


The requests to charge, at pp. 20, 21, were properly 
disposed of. 


The learned Trial Judge covered as many of these 
requests in his charge as the case warranted. ‘To have 
charged all, would have been error. Many of the re- 
quests were correct as abstract propositions of law, but 
were inapplicable to the case. A refusal to charge a 

proposition which, however true it may be, if so far as 
applied to the case, it be a mere abstraction, is not er- 
ror (Priebe vs. Kellogg Bridge Co., 77 N. Y., 6597). 
Where a proposition has been substantially charged, a 
refusal to charge in the language of counsel is not error. 
(Allen vs. Stout, 51 N. Y., 668; Miller vs. Barber, 66 
N. Y., 558.) | 

A prayer for instructions, consisting of a number of 
propositions, presented as a whole, may be refused, if 
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Court erred in refusing to charge one or more of the 
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As to the refusal to receive further requests. 


ten requests which he did (pp. 20, 21), and on the con- 
clusion of the charge, ‘‘ asked the Court to char; 
jury, further ’’ (Pp. 24). No specific reg ues 
and no written requests were handed up. What the 
counsei wanted the Court to add to its charge no one 
can conjecture. The Court did not decline any specific 
request, for none was made. It refused to recelve any 
further requests. This statement, in the record, does 
not prove injury to the plaintiff, in error. The judge 
was not bound to reiterate anything he had said befofe ; 
he was not bound to rule on anything he had ruled on 
before, and it is submitted that the plaintiff, in error, 
ought to have fil 
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agg and made them part of 
the record, in some form, if he desired to prove error. 
The Court did not dec td to hear counsel, and did not 
cut short any remark he desired to make or elaborate. 
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The case involved but one legal proposition, 

And that 1s, whether the collector unnecessarily de- 


ined the passenger’s trunk and _ personal effects, and 
this depended on the single fact, whether the chocolate 
could have been taken out and appraised, without send- 
ing the trunk and personal effects to the warehouse. 
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mit of further instructions, and the claim that further 
requests WET EC admissible, iS @& mere pretence, not lOaAT- 
ranted by anyth LNG that “PPeaTs Ln the record. There 
must be a time when the Trial Julge may decline to re- 
ceive further requests, and that time arrived in this case 
after the Judge had fully heard counsel on their re- 
quests, and charged the jury accordingly (Moody vs. 
Osgood, 54 N. Y., at p. 495). The charge made was 
full and complete, and the requests handed in and 
passed upon comprehended every possible phase of the 
contention. The most fertile imagination could not 
furnish anything new—certainly nothing material. 
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ulations (pp. 10, 11 
Lhe except ion on Dp. 1d) Das No merit. The ntroduc- 
tion of the correspondence did the Collector no harm. 
lt showed that his act was not disapproved by the (J OV- 
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VI. 
Conclusion. 

The case was fairly tried. and although every artifice 
was adopted and every technicality employed to defeat 
the unfortunate passenger in her effort to gain compen- 
sation for her loss, the jury foundin her favor assessing 
the damages at $459 (p. 8). The verdict was just, the 
amount conceded to be proper, and as the exceptions 


are without merit or lega e, the judgment should 


be affirmed with COSTS. 
JACOBS BROTHERS, 
Attorneys for Defendant in Error, 
335 Broadway, 


New York City. 
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WILLIAM A. STUART VS. C. S. GAY ET AL. 


] Pleas before the Honorable ee Jay Jackson, judge of the 
district court of the United States for the district of West 
Virginia, at Charleston, in said distriet, on Mond: ay, the 25th day 
of March, A. D. 188e,. and in the 1O9 th A ear of the [Independence 
»f the United States of America 


Be it remembered that heret fore, to wit, on the — day of March, 
868, came Charles 8. Gay and Margaret L. Gay and oth res ‘Ss and 
} 

i 


f 
ited States 


filed in the clerk’s office of the district court of the Ui 

for the district of West Virginia, at Charleston, their bill a coimn- 
plaint against the White Sulphur Springs Company and others, the 
original draft of which bill, as afterwards proved by the affidavit of 


; 
William A. Qu: urrier and filed to supply the loss of said bill, is in 
the words and figures following, to wit: 


om 5 
a 7 


ie bill of complaint of Charles . Gay and Margaret L. Gay, 
his wife; John Echols, trustee Margaret L. Gay ; Jane C. 
Boyd and John W. Johnston, en trustee, and Elizabeth E 

ckett, citizens and inhabitants of the State of Vi Irginia, who 


sue as well for themselves as forall other creditors who ; we ve liens 


upon the real estate belonging to the White Sulphur Springs 
2 ompan y, situate in the cou nty of Green brier, West Vir- 
cinia, whe the r said hens were cre: ited by the said company 
or by James Calwell, Frances Bedford, Elizabeth Ccpeland, Wil- 
liam B. ¢ ‘iwell Jam 


s H. Calwell, Levis M. Calwell, John B. 
well, Henry B.Calwell,and Bedford Calwell, 
or by any or either of them, against the White Sulphur Springs 
Company, a corporation doing business and having its p rincipal 
' ; 4 


| t 
"5 oh eS Be eee Pe re 
Caiwell, Hadmund »s. Val 

7 

, 


‘tate of West Virginia; William B. Calwell, admin- 
Salwell, deceased ;, Join H. Copeland and 
Samuel Price, executors of Frances Bedford; Elizabeth Cope- 
land: Fleming B. Mille f adie” William B. Calwell; Mason 
Mathews, trustee; Lewis M. lwell, Sanna S. Calwell, John B. 
Calwell, Bedford ialwell: Tool McPherson, A. P. Caperton, in his 
own right and as executor of Hugh Caperton, deceased; A. T. 


] 


Ca rton & Andrew Campbell, surviving executors of Robert 
npbell, deceased ; Samuel Price, Mason Mathews, and Thomas 
iews, executors of Henry Erskine, deceased ; Samuel C. Beard, 
.dministrator of ( ‘hristop her Beard, deceased ; Samuel Tuck willer, 
stenieiatvabor of David Tuckwiller, deceased ; Paul McNeal, James 
M. Niekell ; Thomas Mathews, surviving partner of Mathews, Pax- 
ton & Co.; Robert Dixon; Margaret P. Callison, executrix of Elisha 
ieee deceased; John Sydenstricker, administrator of John 
Surbaugh, deceased ; Floyd Estill, Jacob Eagle; James M. 


3 Wiske 1, administrator of James Nickell; James Jarrett, Sr., 


Samuel Price, Jesse Bright, George White, Samuel McClung, 
James kK. Hull, Andrew Johnson, administrator of George John- 
son; James H. Nesmith, Patrick Beirne, Thomas A. Bell, Samuel 
C. Ludington, George L. & W. H. Peyton, and David Watts, citi- 
zens and inhabitants of the State of West Virginia and the judi- 
cial district thereof. 
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a loan of $100.000 which the said owners desired to ie the sald 


an to pear interes na to we repal linfive years irom date. 
he trust deed recited that to this loan Richard Singleton, of 
{ State of South Carolin had subscribed the sum of 

e WY : John Tabb, ol Norfolk, id subseribed the Sum Of @ 15,000: 
Jol V. Wilcox, of Pet rsvure had subscribed the sum of 15.000 
and James McFarland, of Petersburg, had subscribed the sum of 
$10,000, for which sums they severally received certificates, and in 
oraer to 1 the residue of said sum of 100,000 the said grantors 
ex e¢ uted six certificates of debt. a2ach for the sum of $5,000, Al nd de- 


:mond, with author- 
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oi the certificates of de bt of he denot ninat On of SD. OOU, which were 
placed in the hands of the bank of Virginia, were sold by said bank 
nor do they know how ch “ the ade edness secured by said 


i 
pos! ed the same 1D the Bal nk of \ irgolinila at R; Ic 
ity to said bank to sell the same, al 


on 


t deed has been pal 

hat on the od day of November, 1841, the said James Cal- 
i Villi Calwell, Frances Bed- 
ford, and Elizabeth Copeland conveyed to Mason Mathews and 
Gustavus A. Crockett, trustees, the above-described tract of land, 
containing, as aforesaid, 950 acres; also a tract of land 


4 


oO known as the Brown tract, containing one thousand acres; 

also a tract of 5,000 acres purchased of Hector & French; also 
a tract of 800 acres purchased from Richard Dickson, in trust to 
secure Henry Erskine the sum of $34,297.00, with interest from date, 
and the further sum of $3,150.00, with interest from date. There 
was also conveyed by said deed a number of slaves, horses, sheep, 
hogs, and a very large quantity of beds, mattrasses, sheets, and other 
furniture, which had heretofore been used about said watering place, 
al] of which will more fully thers by reference to an office copy 
of said deed, herewith filed as Exhibit No.2. One of the trustees in 
this deed, Gsustavus A. Crockett, has departed this life. The deed 
also provided that if default was made in the payment of the sum 
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company for their several debts, and would secure the said bonds 
; ; : t } . 4 i Bice z } ’ ; ” 
by trust deed executed upon the entire property, with power Ol sale 

* © 


in the event the said bonds were not pala within ten years 
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explaining and «¢ leferring: the powers of the trustees and the rights 
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e tem ber, 1868. the said White Sulph ur Springs Company 
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executed a third deed of trust to the same trustees securing certain 
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Crealto I's, whose. names and debts are fully described and set out in 
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the said deed. A cony of - 
seid gtecure Exhibit wt 
On 18th April, 1861, the “said White Sulphuri Springs “gon 
executed a deed of i to ‘Thomas Matthews and Joseph J. Halsey, 
trustees, which they conveyed the original estate, estimated as 
: ] 


id and made part 


aforesaid as 7,000 acres, together with also a tract of land sit- 
10 uate on the turnpike road leading from White Sulphur 
Springs to Covington, rember 2,800 acres, purchased of 
Hoke, in trt os : to secure seventy-five coupon bonds, each for the 
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this bill, marked Exhibit No. 11. By this will Samuel Price, Mason 
Matthews, and Thomas Matthews were appointe d executors, and the 
lue said Erskine under rand by virtue of the trust deed, Exhibit 
2. was devised to Thor ymas Matthews, trustee, for the sole and 
hters of testator, to wit, M: rgaret L. 

tg v, wife of Charles S. ae ane ©. Boyd (now a widow), and Eliz- 
th E. Crockett (also a widow), jointly and equally. Under the 
isions of the deed of trust executed by the White Sulphur 


narate use of the three 


Springs Company on the 15th day of October, 1857, the said 
company aggregated the debt due estate of Henry Erskine 
| and issued and delivered to Samuel Price, Mason Matthews, 
& Thos. Matthews three coupon bonds, each for the sum of 
$921,848.69c.,and bearing interest from date, having coupons atti hed 


Lid interest. The executors assigned ohne of these bonds a vw 
trustee of Margaret L. Gay and one to the trustee of Jane C. Boyd, 
1 the other to the trustee of Elizabeth E. Crockett. A portion Oo! ily 

| | f these bonds has been paid. The principal 
rtion of the interest of the bonds is now due and 
I 


Copies Ol the bonds are herewl 1 hied and made a part O 


1 oO 


} ’ ) ' e 4 ri. sia ' oe : eo e } } —— 
iarked Nos. 12, 13, & 14 Thomas Matthews resigned his 
4 > : 7 : Po ee. F : : a. ; 
( i LSLe¢ naer tn ' | He ory Erskine, and by a Series 
? é ] TA. 9 ‘ . a ‘ F > 

f decretal orders, herewith filed. John Echols became trustee fo: 


‘1 Y ; ’ 1 , ; y f | 17 | ]= , 5 | O04 ry ' > ’ = .  Z . 
Margaret L. Gay, John W. Johnston became trustee for Jane C. 
i> J ' \ ¥ '4 ] Pico ae + ‘ 4 " . ? . t . : . Oe Fi 4 ” a4 LL” 
pDova, and Samuel | rice pDecame trustee fol Klizabeth | | ror kett. 

ae 7 } o »7¢ . ; ” i. » ‘> , . cy } a TT? ‘ ‘ : z r ] ‘ " 

i ve COM prialhnant Siln tnlis cause are anx1ous to enforee the collee- 


> . My > } ] : , 1 + j ] > . \ . ai aren an > ~~ 4 

bL10n OF the three coupon ponds last herein described, and for that 
} : , , ae } a } —— 

purpose have resorted to this honorable ene 


hey alledge that the creditors who have liens on the estate — 
sought to be subjected to sale are exceedingly numerous; that a ve 
large number of them reside outside of the jurisdiction of th is 
14 court, and that by the manner in which these complainants 
have sued all creditors have a right by petition to be made 
1e same; if they be citizens of West Virginia, parties de- 
fendants; if citizens of other States, parties plaintiffs; and that full 
provision is made by the structure of this bill to protect all classes 
of creditors ; they are therefore advised that they are not bound to 
make the non-residents persons who are interested in the subject- 
matter parties def’ts to this suit. 

James Calwell has departed this life and Wm. B. Calwell has 
qualified as his administrator; Frances Bedford has departed this 
life and John H. Copeland & Samuel Price are her administrators ; 
Hugh Cape rton has departed this life and A. T. Caperton is his ex- 
ecutor; Robert Campbell has departed this life and A. T. Caperton 
& Andrew Campbell are his executors; Christopher Beard has de- 
parted this life and Samuel C. Beard is his administrator; David 
Tuckwiller has departed this life and Samuel Tuckwiller is adminis- 
trator; Elisha Callison has departed this life and Margaret P. Cal- 
lison is executrix; John Surbaugh is dead and John Sydenstricker 
is his administrator; James Nickell is dead, James M. Nickell is 
administrator ; George Johnson is dead and Andrew Johnson is his 
administrator. 
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Gustavus A. Crockett, of the second part, and Henry Erskine, of the 
third part, witnesseth : 

That the oye gene Calwell, William B. Calwell, Frances 
Bedfor | a & Elizabeth Copeland are justly indebted to the said 
Henry Seekine in the sum of thirty-four thousand two hun- 
, | ninety-seven dollars, bearing interest until paid, due by 
~ n executed this day, and also the furthersum of three thousand 
one hundred & fifty dollars, due by bond of William B. Calwell, 


pewwed 


‘ 
Ali 


which bonds are due on the third of November, 1842, and which 
will more fully ae by reference to said bonds; and the said 
James Cé Ilwell, William B. Calwell, Frances Bedford, and Elizabeth 
Copeland are willi ng pear desirous to secure the said bond and debt 
to the nae Erskine. 


[ 

Now, this indenture witnesseth: That, for and 1n consideration of 
the tery ee and also for the further consideration of five dollars to 
t] d James Calwell & Polly, his wife, William B. Calwell, Frances 
} 
1. 


er 
CU it “{ 


& Elizabeth Copeland, parties of the first part, in hand paid 
by the said Mason Mathews & Gustavus A. Crockett at and before 
| 


the ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, they, the said parties of the first part, have 
civen, granted, bargained, sold, aliened, enfeoffed, released, & con- 


| 


firmed, and by these presents do give, grant, bargain, sell, alien, en- 
feoff, release, & confirm, to the said Mason Mathews and G. A. Crockett, 
their heirs & assigns, forever: the following tracts or parcels of land 


& being situate in the county of Greenbrier, to wit: First, 

all that tract or parcel of land known as the White Sulphur 

1§ Springs tract, lying and being on the waters of Howard’s 
creek, in said county, containing upwards of 900 acres, being 

me land formerly the property of Michael Bowyer, — de- 
ended to his heirs-at-law, and now the property y of the foresald 
ties of the first part, embracing the White Sulphur horlines & all 


n 
| thereto; a reference to the deeds & 
papers of record in the clerk’s office of said county will m ore fully 
show the quantity & clan ae and the interest of each of the par- 
ties therein; second, one other tract or parcel of land adjoining the 
above, which is known as the Brown tract, containing 1,000 acres, 
which was deeded from Samuel Brown WX others to James Calwell, 
| +h deed is of record in the clerk’s office aforesaid; a referen: 
to the same will more fully show; and other small tracts and surveys 
adjoining the above-described tract one other tract, of 5,000 
acres, deeded to Wm. B. Calwell, which was purchased of Hector & 
Guy D. French, which deed is of record in the clerk’s office afore- 
said, and will more fully show; one other tract, of over 800 acres, 
patie hased by Win. B. Calwell of Richard Dickson, lying on the 
rth branch of Howard’s creek, adjoining the lands of James W ylie, 
I Si rber, Jno. Handly, & others; a reference to the deed from 
Diekioo tosaid Wm. 8. Calwell Hy more fully show; and, 
19 moreover, to embrace all the lands th mo belong to either of 
_the above- named James Cal well, W m. Calwell, Frances Bed- 
¢ Elizabeth C Jope! land, either their joint or separate interest in 
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proper use and behoof of the said Mathews & Crockett, their heirs, 


: > P > HS es : ° = i : re . j a 
ex’ors, adm’rs, & assigns, torever; ana the said James Calwell & 
Polly. his wife: William B. Calwell, Franees Bedford, & Elizabeth 
Copeland, for sacar he Irs, exors, & adm’rs, do hereby 


h the said Mason Mathews & G. 
Crockett, their hei , ex’ors, adm’rs, and assigns, forever 1n man- 
| gon Is say, that the sald James Calwell WN 
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er W form | oe 
Polly, his wife; Wm. B. Calwell, Frances Bedford, & Elizabeth 
22 Copeland, their heirs, ex’ors, adm’rs, the aforesaid tracts or 
parcels of land & premises, with their appurtenances belong- 


ing, either in whole or in part, jointly orseverally, belonging to the 
q arties of the first part, together With the aforesaid slaves W csc 
' the females and all the other personal property herel 
conve yed belonging to the said James Calwell, unto the said a 
Mathews ; a nd Gy. Y Crockett. their he its, ex Ol iS. adm ’rs. a nd asslgons, 


against them W whelr heirs and against all persons whatsoever shall 


& will warrant and forever defend by these presents; upon trust, 
nevertheless, that the said Mason Mathews & Gustavus A. Crockett 

their heirs, ex’ors, and adm’rs, shall permit the said parties of th: 

first part to remain In quiet and peaceable a of the said 
tracts or parcels of land & saeeitanieien elr ppurtenance s, and 
the sala James ( aldwell in possession of t eafores Lid sls aves & other 
personal property hereby conveyed, and to take the profits thereof 
to their own use until default be m: ade 1n haere’ d sum of $34,297.00, 


or until al requirement of the closing of this trust by said Erskine 

and upon this further trust th y, the said Mason Matthews «& 
G. A. Croce “oe e] ither of them, or the survivor of either of them, 
or either of their ex’ors or adm’rs, shall & will so svon after the 


ee aes Fr : ae : . 2 7 

ee of such default of payment t—that is, on the 3d 

Zo da iy of November, 1842, or as soon thereafter ong the said 
Henry E rskine, his ex’ors, adm’rs, or assigns, shall require Or 


the parties of the first pari shall request, sell first the slaves and 
personal property of the Said Jami s, then the said tracts of land & 
premises, W vith the » APpul tenances, as above described. Or uch 1 part 

of the hereby-granted premises as the said trustee or trustees or 
their representatives hereby authorized to act shall think sufficient 
purpose and gaa think proper to sell, to be sold to the 
highest bidder for ready ney, at public auction, after having fixed 
the time & place of sabe end given four months’ notice in some 
newspaper published in bog city- of Richmond, Washington, New 


York, and Philade inp the time & place o ripe sale of the lands 
and appurtenances & the aforesaid slaves and other personal prop- 


erty, and out of the moneys arising from such sale shall, after pay- 
ing the charges thereof and all the expenses at ttending the premises, 
pay over to the said He nry map ne, his ex’ors, adm’rs, or assigns, 
the said sum of $34,297.00, with interest thereon from this day until 
this trust is full: y discharged. and ye further sum of $3,150.00, with 
interest thereon until this trust is fully discharged, and the balance, 
if any, shall pay over to the said parties of the first part a 

24 would be of right due them or their heirs, ex’ors, or assigns. 

3ut if the whole of the said sum of money shall be fully 
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icknowledgement thnereol bv James Caiwell. Wm. b. Calwe ll. Kranees 
* , 4 : . ; } } 
j 


Bedford, & Elizabeth Copeland as of the relinguishment of dower 
I } , DV Polly ( al we I}. the VW OT UI 1G James Calwell. WY also 
the due acknowledgement thereof by Henrv Erskine, and the same 

rdingly admitted to record 0 minutes after 3 o’clock p. m. 
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saie or tne same D\ \ m. b. Valwell a ee 


property certain lens by deeds oF trusts, judg ments, We, and 
: . ' . —— 
Whereas in Arrangentl l Was ntvere Into ~ espa the Sala 


. 
Allen T. Caperton, acting in behalf of himself & his 
27 associate purchasers of the White Sulphur Springs «& 
certain lands and pe rsonal property of the said Wm. H. Mac- 


i 
ta ‘la a, trustee as atoresa | of tha one part, & eertain of the ereditors 
of Jas. Calwell. dee’d. & Wm. B. Calwell & other heirs of the said 
las. Calwell. dee’d, holding liens as aforesaid, of the other part, 
which agreement contains recitals that are substantially as i at 
viz: Whereas the purchase by the said Caperton «& his associates 
aforesaid was on the « lition that the creditors of the said Jas. 
Calwell, W. B. Calwell, & any other of the heirs of the said Jas. 
Calwell entitled to liens by trust deed or otherwise on the premises 
purchased, except the ereditors by & under the deed of trust of the 
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yremises by trust deed or deeds duly executed & recorded, securin 
| creditors in the order or course of succession in which the 
sentalids may be now subjected to the payment of _ 
28 nie bts, respectively, the principal Ww interest of their respe 
 debts—that is to say, the debt of each & every saditee _ 
to be auiahind up to the 15th day of October next (1857), and a 
bond duly executed & delivered to the said creditors, respectively, 
for the aggregate of principal & interest, payable at the end of ten 
years or sooner, at the discretion of the obligors in said bonds, but 
the interest on such aggregate, at the rate of six per cent., shall be 
payable annually on the 15th day of October, and the trust deed to 
secure said bonds shall provide for the payment of said interest an- 
nually as well as the principal at the end of ten years, with author- 
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Te convey unto the said Grattan, Echols, & Dennis, thei “ie St R 
issigns, forever all that certain tract or parcel of land in Fes ctiedien 
county known asthe WhiteSulphurSprings, containing, bv estimation 
seven thousand acres, rarhiy ed by John Bowyer Calwell & others to 
William H. Macfarland,in trust, to sell, &c., by deed bearing date on 
the 22d day of November, 1853, and of record in Greenb rier county 
| conveyed by the said Macfarland to Jeremiah Morton & others 
1 | ‘date apo Ist day of May, 1857, also of record in said 
ference may be made for greater certainty, 
: irtenanees thereunto belong! ing or 
es any ss ce a also all t e pe rsonal prope rty embraced 
1 lules, which are to “a » taken, held, & recorded as 
: headed “ List of personal 
property at the ns —— Springs, June the 10th, 1857 ;” the 
ther headed “ List of pe al prop erty in and about Mastin’s or 
W hi eC Sulphur Springs ig how on the p re mis es, which 1s to he 
given up to the White Sulphur Springs Co npany, as having been 
the property of Wm. Bb. Calwell, acting for h imself & others, mem- 
bers of his family, June 20th, 1857 ” whieh articles of personal 
operty are to be preserved, or a like number of kind to be supplied 
in their stead ; and the said White Sulphur Springs Company cov- 
enant to warrant the title generally to the lands & appurtenances 
foresaid. Nevertheless,this conveyance is made to thesaid Peachy 
R. Grattan, John Echols, & Robert F. Dennis upon this express 
trust & confidence: That they hold the said lands and_ property 
subject to the use of the said White Sulphur Springs Company 
until default be made either in the payment of the interest annually 
upon said bonds or in the payment of the debts, with any interest 
which may have accrued thereon, at the end of the said ten years from 
the 15th of October, 1857; and in the event that the annual interest 
aforesaid shall be dueand unpaid upon the said bonds or any of them 
for any one year or more the said Grattan, Echols, & Dennis, or 
3 a majority of them, or the survivor or survivors of them, shall, 
upon the ¢ application of the holders of any one of the bonds 
aforesaid on which interest remains so due & unpaid, proceed to sell 
at public auction for ready money so much of the said property, either 
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ie heretofore operating as liens, is herewith made out & filed as part of 
if : LOIs indenture, headed with $A list of bonds issued by the W hite 

ie Sulphur Springs Company for old debts due from the former pro- 
i prietors and secured by a deed of trust executed on the 15th 
t day of October, lS8o7, by the White Sul phur Springs (om- 
7 pany, and signed at the foot thereof by A. I. D. Gif fford, 
3 resident of the company. 

a Now, this indenture, made this 15th day of a ber, 1857, by the 
: White Sulphur Springs Company, of the first Pe a kK. Grat- 
a n, John Echols, & Robert F. Dennis, of the second part, and the 
i creditors aforesaid, of the third part, witnesseth: That said White Sul- 
be phur Springs Company, for and in consid ration of one thousand 
: lars in hand paid, the ree ipt whereof is hereby acknowledged, 
d with a view of carrying into offec the contracts & agreements 
a oresald., hath, and bv these presents doth give, grant, bargain, « | | 
; i 
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- = = - <> & a POD) ha ad ff 

John MecCart = al i at ts i. a, ; L SERPENT ee gE 6 696 5] 
J nn M. Aldi rsot) yen ee Lege : = Le eee ee Le eT ee cé .. O48 70 
Joel McPherson, 4 bonds of 1,000 ea. a a at 7 4.000 00 
| ci s ss allies ay “aa ai tins Sa aigieinta ad wei aa 6545 2U 

Same, debt D. T. Watson, 3 bond-, 1,000 ea. _.__. -_._-. vA 2 000 00 


same. ss | died , ; ee PF iS ld be ( )*? 
2.000 OO 


744 69 


Wm. H. Macfarland, for John G., 3 bonds of $1,000 ea. 2 8.000 00 
NG io Sa ea ‘4 740 65 
DETRONME TONS OE EAE Wh MON 6 on cei cn on twine cies 7 i 446 OG 


" Oo 7 
Re Sar pee ee ee ae eae i ie eae a eae ae ee 6 l. USZ ol 
} 

A 


John Sesutieste = om 
A. T. Caperton, ex’or of H. Caperton, for Dickson’s debt ee S05 2 
A. T. Cuaperton & ex’ors of Ro. Campbell -__. ..-- .---- 7 b46 8») 
W m. H. Macfarland., ass ee of J. A. Rowan eet a eneae ss OUD SOY 
ON OS ae , aaa men amen vs 152 99 
Smith & Palmer ___. Poe : Se ERIN TOD ot OO es ode OZ 
Sum’l Price, for F, Roberts I Na ee ee a vi 105 30 
Ia A caitsdaai 6 58 Jo 
H. Macfarland, tri PR pee oe ‘aes aesbaliali alec nilltilce ad - 7i 36 


eg ranean r of Mo Rid sida a ea 7 550 &7 


Smit 


* 
* 

cere 

—e 


J esse eee, Se es Ce a) sa ee we vi 115 12 
A. T. Caperton, ex’or of “2 eee 49 40 
i | 2 


Joel McPherson, ass’ee Jas. Frazer..___. .-__-. __.._. ( 1.065 94 


ae ‘wp ; ] i 
Same (Roberts’ debt cassis eh iiipns gidied alnnetbaliaNiacditi te - 989 97 


BSS REARING 95 
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a —— 
: ~ ~~ ob 
io I } { ent tn j Wil ids } ( “ > S&H 
a — 
cutea— — 
= = ¢ . 
panel — 
/ ef ¢ j 
ha 
r¥N ‘ . ‘ — 
lo Ge W hit Paar : O 0 7] 
’ r . s) 
J Mi rine i LO? A pol | | Ci 4 A It has tm 15 
S 
W m H. Mi: i ina AHOuwer - - . -) 1% 
4 ‘1 ] i } ~ 
Sul MeClung, Gibbs’ debt a ‘ iat cecal . 207 US 


\ ‘s & Vi. Ul ipim iu. Ca OF cicada 7 iS? OI 
9 4] 


oe ae ee en ee pa aula Sie ake 150 7] 
W. H. Macfarland, trustee (W. Carper) ---. ~.- ~~~. -__- S15 76 
Gay, Mathews & Co.. late merchants_____- ei é' 2.065 24 
A. T. Caperton ex or Kasley, for Co Crump aw ‘ - 239 06 
personal reps. of Wm. Paxto1 : 702 43 
Sam Hamilt & Jus. M. Nick Ol } SY 
John Snyd wae iO Uy 


{ ry . . ‘ Sr 
iQ) he foreroinge embraces, as far as ascertained, the debts 


4 
> . - ; } , 
heretofore operating as liens, whether by tri 
P| . . ‘ 


A list of bonds issued by the White Sulphur Springs Company for 
debts owing by the former proprietors, but which have not here- 
tofore operated as liens, being neither in the form of judgments 
or trust deeds. 

Am’t of debts bro’t of lien list. 

Bond to Addison Frazer___-__-__-----. 1857, Oct. 15. 549 45 
PN TN ce eccentric om . , 1,363 39 
7 to Sam’! Hamilton & J. M. Nickell, 

ne Ran ee Ei ae er eae Ae a a a a 357 10 
- pe Ae oT | Sea eae _ 3,069 AD 
‘“ same (Thos. Nickell’s debt)..-.---- ss 93 42 
SE: eee een SEE a es a 1369 46 


I Te 

Burdett & Crawford .«-.--..----~- - 76 1 
SI I I iid cis sty resins wali tela Se . 
‘‘ George Johnston ~---- sianialaia Perera 20 
Oe: AT TN iii ciicaccssnninciion mas “ | 
PO > Ram I Ss " 562 98 
Oe A a i a ’ 13 98 


dee ap sh matte > 
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ee TOON Go oi Ca ce 
ee a | 
gi SRE Re eee At RE ON 
| SER Oe ame mS aE ae ae 

Edwin Mathews, 3 bonds, 1,000 ea. 
Bond, same, ] ead 


i4 cé Wr H ey shone te Ce } : - j 
Z ’ tz. ’ +s > sy 4} 
ti IY). : Siegal, WU WTItis. Bi 


3 OOO 


mo) 
OD 


i Res 6.000 00 
Bond, Wm. H. Ferrill, 1 bond . i i 678 7d 
‘ Pp. A. Prindle, 12 bonds, at 1,000 ea 12.000 OO 
same, 1 bond —-- _ — 843 1D 
6: Hugh A. Watt, 2 | ies 2055 OO 
Davidson .........: a Pian 398 O05 

Ki. f. Cannon, adm ’r OF ©. Bon- 
VI ter nee ; 667 385 
S. Sadia on ‘ - 19 5D 
Ad ldie & pe 5 nes 1130 52 
$09,121 39 


y ie . ; * + * s+ x 
see next page ior i1st OI propert 


i 
- . *.. are 4 ‘ ” oftur " I af Tl, , | ] > . re “ yY~oCy 
List of persona] property at the W hite Sulipnhul Oprings, . 
i . a 
1QR” 
4 4 


. 


() : . ee <4 a all ; YG ] 4 7 “= : 
906 matresses, 40/ Dedsteads, L.Uoo pl illows. + | | blankets, 


7 , e . ae | 
low-ceases, 118 counterpanes, 1,090 towels, 174 eol’d spre 
sheets. 177 curtains, 299 comforts. 208 tables. 544 tuml 


- . sy —_ =, a *?, } l, ’ ; 7 » ‘> +) ‘ : } . 
pitchers, 603 wash DOWIS, oUZ looking-giasses, 005 candlest 


= 5 


chambers, 17 washstands, 1,496 chairs, . aie 13 sofas, : 


ids. 
? “—_ 
ers, 
ICKS, 


i ite 


1,011 
264 
oil 


urs, 


5 tables, 20? table-ecloths, 90 eee eG 50 tea do., 100 salt-spoons, 


onto - , wer vo ° larncmra ——. dite teats . (ae awh 
182 forks, oV sugar tongs, 116 1aree Case knives, 96 sma 


eastors, 13 double-plated do., 91 pitchers, 1 
do., 204 salt cellars, 35 mustard cans 


Lot of paintit ngs, ornamen 


‘ 
t 
bal 

LIVUUSC. 
Trije bt f tha rot talran at tha tr ra 
Lrue COpy {) LiiC LIS’ LARC ab LIL Lilli. 


Sept +5 D, l 857. 


R. KE. HUGHSON, 


42 List of personal property in and about Mastin’s « 
Sulphur Hotel now on the premises and which 


the property of Wm. B. | Calwell, acting for himself & 


members of his family, June 20th, 1857. 


os 


ll do 


wecr 


fe 


51 
od cream pots, 150 sugat 
dishes, 2,088 large plates, 1.068 small do., 412 deep ditto, 264 butter 


iurhniture 10 parior Ol reception 


r White 
is to be 


iven up to the White Sulphur Springs Company as having been 


ot hers, 


22 double beds teads, : 2 SI ingle do., Dd tables, 158 chairs, 1 wash- 
stand, 1 carpet, 3 sofas, 59 v vash bowls, 47 pitchers, 37 chambers, 44 
luoking-glasses, 21 faraiteies. 13 feather beds, 152 matresses, 
blankets, 106 sheets, 68 counte nen 91 pillows, 101 pillow-cases, 
48 boulsters, 16 dishes, 31 vegetable do., 12 p’r shovel & tongs, 5 flat 


54 
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irons, 15 hand irons, 10 fenders, 50 candlesticks, 2 stoves (not p’d for, 
due to Skeen «& Hurt), 15 bed valan-, 28 table-cloths, 59 curtains, 25 
comforts, 14 p’r snuffers, ol towels, 1 carpet, 1 safe & one knife box, 
] cooking stove and fixtures, 3 ov kettles, 2 ovens & 4 pots, LQ decanters, 
13 tumblers, 2 demijohns, 1 desk, 2 lantherns, 16 buckets, 19 salt 
stands, 71 plated table-spoons, 70 do. tea-spoons, 16 salt do., 17 sugar 
dishes, 13 cream pitchers, 43 cups & 78 saucers, 57 plates, 11 bake 
pans, 11 dishes, 52 plated for re i de-se rt-spoons, 8 p’r sugar tongs, 59 
; . 


knives & 63 forks, 4 dining tables, 3 side do., 2 tea urns, 1 coffee do., 
One | SOU do.. 3 ege boilers, Z shiatehe dishes. 7 preser Ve do.. Q3 plat S, 


' 
cy ' > 


) 
15 . dishes, 1 chaffin-dish, 9 pitchers, 8 molasses cans, 3 waiters, 
4 axes, 1 lot sonp; 4 hogs, | plough, « or] 


43.44 ones shovel, 2 cows, 2 calves, 1 Waggon, $24 due to Isaac Siers 


Pals ‘ 

1 plough, 6.25 due to C. Hempenstall, 3 hogs to pay, 3 clocks 

l piano, 1 centre tal le, 1 large looking-glass, 2 rocking chairs, 8 

common ‘do., platform scales, 1 carpet & l rug, l D indirons, |] 
fender, 4 curtains, 1 lamp, Ll lot tins, &e., in spring-hous 


+ , 4 = . o> , is 4 ’ , ‘ ! rN 7 Va’ 
A true copv from the LIST take n at the time. 


CO] 
ik « 
; 4 nee * tw gee 
SET yi ] j LOD 
> A, H L] X 
R i i | L7ri ( )\ S21 
(CLERK'S UFFICE OF GREENBRII 
TPN, ’ — H ty 
COUNTY COURT, Ucto 16. 1857 
rainy ; } } } 7 } " " { ? 
‘his ed With the sebedules referred to trereln, was re- 
] ' - ] : } * ] 
sented 1n the omee, and the CX er LION thnereol eLINSM GUuLy ( Wi- 
’ fy 7 4 | 
edged by A. F. D. Gifford, pres’t Wh. S. 8S. Co., 1s admitted to 
7 
record. 
ry 7 . 7 ¥ 4 ; if\ KT £7) 
‘este: JOEL McPHERSON, ¢ 
A CODY 
r g : F e 
Leste MI. | SPO'] iS { 
4 : ~~ i] ¥ 4 - j . } will } | , 
33) ind at anotner aay, to W it a AIstrict ¢ ie | Cl 
‘ } ¥ rs } 
States for the district of: West Virginia, | i at Ubarieston, 
. } ! 9234 ] “ ry I 
on espa tne Zod dav Ol April 1S6S 
% } 4] ‘ 
fh IS Cal eame on this day to be heard on the bi id exhibits. 
holy pe Yr fay va tad ] sr) ] | ? » |, ‘ Baus ae + |, 37] . Ad 
Olli LAKCTII lO! Conressead, aLlLitu Stu ivi pea Fliiie ct | vil iulics is 


defendants, The White Sulphur —— Company, Allen T. 

Caperton, Samuel Price, Thomas Mathews, Mason Mathews, & Joel 
McPherson, and was argued by counsel. 

Upon consideration of all of which it 1s adjudged, ordered, and 


} ] - 1a na : 
aeereed that vn Cause 


State, and repol the follow Ing accounts : 


Ist. All the “i that exist upon the real estate mentioned and 
described in the bill as belong ing to the defendants, The White Sul- 
phur Springs Conipany, w hether the same were created by mortgage, 
deed of trust, judgme nt, or jie rwise. 


9nd. The amount of said several lens and t 
priorities. 

> ‘ . ( + ’ : ~. 92 4 P . : , > of -r, ‘ ae , : ’ 

8rd. Such other and further matter as a1 ly party to this suit may 
require or thes commissioner may aeem 1 pe rtinent 
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And it a] pearing — the papers in this cause that the White 
Sulphur Springs Company had leased the real and personal estate 
mentioned and describe d ta the bill to George L. and William H. 
Peyton for a series of years and that the a had provided in 

+) the ot for the paym« nt of the taxes that should be as- 
sessed upon the P ie rty and a large annual rent, which by 

the lease is prov ided to be paid over to the oldest lien holders in ex- 
ishment of the interest that shell accrue thereon, and the said 


tinguis 
lease having been made prior to the institution of this suit and the 
ipplication of the rents, as provided for in the lease, being for the 
benefit of all the lien holders: 

The eourt is of opinion not to disturb said le ase, but to allow he 
same to exist and remain until the coming in of the report hereby 


ected. but the court is of opinion tnal it would be inexpedient LO 
iliow said rents, as provided for in the — lease, to go into the 
hands of or be distributed | . 
“this judicial district, but that the same dead 
itrol of the court. 
[t is therefore adjudged, ordered, and neueees that Begone M. 
Matthews, who is hereby appointed a special 
purpose, do, in the room = stead of R. H. ne collect from the 
said George L. Peyton and Wm. H. Peyton any sums which may now 
be due or which may hereafter full bar to the oe Su sede 
Springs Company on account of rents of sai | 
he apply the sums coming into hide ha inds as saeh commis- 
U 


~ 


»V anv person Or pi roies residing y a ide 
i reall WI] hl I) ae 


~s 
ed 


¥ sioner in the same manner and to the same persons and 1 
the same purposes as the sal d Maury was directed te apply 
id money by the terms of the lease from the White Sulphur 


Springs Company to said Peyton, b yA t before the said Matthews shall 


make the collections aforesaid he shall give bond, with approved 
8 vik, before the clerk of this eourt. sonditi oned for the faithful 
” incon of his duties of his said office of commissioner in the 
penalty of $25,000, and that said Matthews report his proceedings 
nis court. 

1e sald Matthews is hereby diy ‘ected to go1lve notice of the 
: 1d p lace of the taki ing of the account in this pt Spiga 
5G poliliontiod Sob onl notice onee a week for four successive weeks 
< anon newspaper pul lished in Lewisburg and Richn ond, Vir 
ginia, and such publication shall be dee med. equivalent to persona 

ervice of such notice on the parties to this suit, 


! 
Li 


And at a day, to wit, ata district court of the United States 
| » district W est Virginia, held as aforesaid,on Monday, the 
23d day of shine se 1868: 

Hor reasons appearing to the court it is ordered that this cause 
be continued until the next term. 


48 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held as aforesaid, on 
Tuesday, the 30th day of November, 1869: 

The petition of James M. Nickell, in his own right, as adm’r of 
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James Nickell, dec’d, and as adm’r of Isaac Nickell, dec’d, and of 
Nathaniel Harrison and Fleming Morgan, by their counsel, asking 
to be made party defendants to the ple aintiff’s bill, with leave to an- 
swer the same, together with the exhibits filed with said | | 
was this day presented in court, and thereupon appeared William 
A. Quarrier, Esqr., attorney for the plaintiffs, and resisted the prayer 
of said ner so far as said James M. Nickell and Fleming Mor- 
gan are concerned, upon the ground that the petitioner, James M 
Nickell, by a power of attorney dated 13th of October, 1869, to H. 
M. Matthews, which is ordered to be made part of the proceedings 
in this cause, had authorized the said Matthews to control the 
lection of said Nickell’s claims against the — Sulphur Springs 
Company, and that said Harrison theret » had no Jonger any 
authority to act for said Nickell in the ina see also upon 
the pele that the said Nickell was already a party to this 
‘suit, and,so far as said Fleming Morgan is concerned, 
ground that the ans set Up as to. him in said petition is a 
‘laim for unlie lidat ed di LuNnaLes, wh ich cannot be asserted 
49 in this sult aniil a judgment at law therefor against the 
White Sulp hur Springs Co.,1n consideration whereof, and 
without intending at this time to decide any of the questions pre- 
sented by the said petition and the opposition made to the prayer 
thereof, except so far as to determine that the said questions are 
“see geet or the consideration of the court in this cause. Itis there 
dged, ordered, and decreed that the said petition and ex- 
hibits i ne the “hig also the power of attorney from said James M. 
Nickel » H. . Matthews, be received and filed and made part ol 
| ‘e 3 
he si 


eLII 


Tat 
UCUi- 


tre nt 


} . 4] . " . 7 » th ) 

roeceedin: OS in this cause: and the court doth further order that 
“ - _ } oe — ~~? . > > | ‘ , ." 4 ] , , . ¥ “y 

id Nathaniel Harrison and ‘leming Morgan be made party 


mh, 


] 7 ’ } rif oe _ , , Lin. — > as ta . 
ae fen dants to this b] 1] with leave to answer tne same within ninety 
days Irom the < late Ol th is dé *C ree. T he court reserves the rigit to 
itself at any time hereafter, if should see cause. to strike out the 


name of said Fleming “hein as a defendant to this suit. ‘It beine 
ogested LO the court that said James M. Nickell is already a suth- 
cient party defendant to this suit, the court doth not at this time 
make any order as to him making him a party as prayed for in the 
petition, but doth leave this matter open for its future and further 


econsice ration, if necessary. 


It is f urt ther ordered that the clerk of this court tak’e ¢ harge of ail 
the exhibits filed with said petition instead of filing them 

OV amo! nest the sen In this cause, and cep them safe I Lia 
securely, subject, however, to the Inspection and examination 


of counsel on either side at any time. 


And at another day, to wit, al eo ager” at Walker’s Hotel, in 
the town of Clarksburg, W est Vi nia, on the 25th Mareh, 1870: 

[In pursuance of notice given = James M. Nickell, in his own 
*} ht Oc ) lr 1 "6 * Pe res Nick 2 } varats Yo 1) aead 3 ; 1a. 
rig it, aS admunistratol of James | icKeii, Geceased, ANd aS aqainill 
trator of Isaac Nickell, deceased, Fleming Morgan and Nathaniel 
Harrison, to the other parties in interest, they moved the judge ot 
said court, in vacation, to appoint a receiver of the W hie edaivar 
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Springs property, situated in the county of Greenbrier, in said State, 
and to rent out the same at public outcry to the highest bidder for 
such time or term as to the said judge may seem proper; Gideon 
D. Camden appearing as attorney for the parties making the motion, 
d Frank He reford 1 for the said White Sulphur Springs Company, 
William H. Peyton, George L. P eyton, and William T. Sutherlan ; 
and by their consent the said motion was adjourned to the court- 
ise of Harrison county, to be heard on the present day, 
and thereupon the said Hereford, on the part of the parties he 
appeared for, moved the said judge to postpone the said motion 
to enable them to take the testimony of an important 
I witness whose evidence they were unable to procure by rea- 
son of his absence, and the answer of the said N. Harrison 

not havi ng been sent here in pursuance of an order made by the 
judge in vacation, on consideration whereof, it is adjudged and or- 
dered that the motion of said James M. Nickell & others to appoint 
a-recelver, WC be postponed and adjoi irned to the third day of the 
next term of the district court of the United States for the district of 


W est rere holden at Charleston, to be then and there heard and 
disposed of by the said court 
sl JOHN J. JACKSON, JrR., 


Judge, Ke. 


1d at another day, t istrict court of the United States 
he district of West Virg inia, held at ( ‘harleston, on Thursday, 
the 2lst day of April, LS/' 

The motion made by the defendants, James M. Nichols, &c., to the 
judge of this court in vacation on the 25th March last, and adjourned 
o the 3rd day of the present term of the court here, 1S, on motion of 
the parties making said motion, now docketed in court and con- 
tinued until to-morrow. 


52 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held as aforesaid, on 
Thursday, the 28th day of April, 1870: 

The motion made before the judge of this court in vacation, and 
adjourned over to this court, to appoint a receiver and rent out the 
White Sulphur Springs property being fully argued by the attor- 
neys of the several parties, on consideration w hereof, it is ordered 
that the said motion be continued until the next term, and, on mo- 
tion of the complainants, they have leave to sue out process against 
the defendants, Wm. H. P eyton, George L. Peyton, and Wm. T. Suth- 
erlin, to require them to answer the bill filed in this cause, and this 
cause, as to said defendants, is remanded to rules. 


And on the same day, to wit, at a district court of the United 
States for the district of West Virginia, held as aforesaid, on Thurs- 
day, the 28th day of April, 1870: 

The court, without at this time further considering the report of 
Commissioner H. M. Matthews, showing the liens of the several 
creditors in this case, doth recommit the same to said commissioner, 
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with oe neces a after giving four weeks’ notice of the time 
53 and place of taking said account for four weeks successively 

in some newspaper “publishe d in the county of Greenbrier, to 
ascertain and report to the court at its next term— 

Ist. Whether any and how much, if any, of the real estate of 
rances Bedford, deceased, near the W hite Sulphur Springs, in 
Greenbrier county, is liable for the payment of any of the trust debts 
in the bill and proceedings mentioned, and to which and to what 
extent the same Is so liable. 

2nd. Whether at any time and at what time, during the late war, 
any portion of the personal property embraced in the said trust 
deeds or any of them was sold by the White Sulphur Springs Com- 
pany for Confederate money, and by whom and by what authority 
and for what amount it was so sold and what application was made 
of such Confederate proceeds and what is the present value of such 
proceeds In vo0od money in the ratio of such money to Confederate 
money as of the time of such sale or ore and also what portion, if 


any, of the personal fund embraced in the said deeds or any of them 
is still unsold. 

ord. Th: it he ascertain and report the various debts, other than 
the trust debts, which are due from the White Sulphur Springs 


Company to outstanding creditors, together with any other matter 
specially stated deemed pertinent by himself or requived by any party 
to be so stated. 
o4 ln taking the said account the commissioner is authorized, 
if he deems it hecessary, to emp loy a meni gta and there- 
upon Special Commissioner H. M. Matthews filed his report, showing 
what funds had been collected by him from George L. and William 
H. Peyton on account of the rents of the lands in the bills men- 
tioned, togethe r with his disburse iments of the same and vs 3 vouchers 
sustaining said disbursements, all of which being seen and exam- 
ined by the court it 1s adjudged, ordered, and decreed th: it the said 
report be approved and confirmed and v8 said commissioner be 
directed to pay, out of the first instalme) the rents of the said 


White spate Springs property for the patente year, the taxed 
costs of this suit. 


And at another day, tu wit, at a district court of the United States 
for the district ol f West Virginia, held as aforesaid, Ol) ‘Tuesday, the 
10th day of January, 1871: 

The defendant, Nathaniel Harrison, this day filed the afiidavit of 
Noyes Rand in the words and figures following, to wit: Gay & wit 
&e., by which it appears that the defendant, James M. Nicke ll, since 
the institution of this suit and since the matters set forth in his bill 
against the said defendant, Nathaniel Harrison, a copy of which is 
here filed in these words, &c.: To the Hon. Joseph M. McWhorter, 

&e., were taken jurisdiction of by this court by the bills, pe- 
DO titions, answers, and sor" of this cause, has filed his said 
bill in the circuit court of Monroe county, in this State, and 
is moving the said court to take and exercise } jurisdiction of the mat- 
ters and things set forth in the said bill in contempt of the jurisdic- 


4—250 
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tion and authority of this court. On motion of the said Nathaniel 
Harrision, by his attorney, it is ordered that the said defendant, James 
M. Nickell, show cause, if any he ean, why heshall not be fined and 
imprisoned for his said contempt to this court in filing and prose- 
cuting said bill in said court as aforesaid, and why he shall not be 
prohibited from further proceedings in the said circuit court on his 
said bill and matters therein hat he be served with a 


CODY hereof. 


i~ 
pete 
— 
pm 
meme 
a 
— 
eer 
a 
om 
— 
~ 
pat 
Pentoge e 
a 
~ 
a 


And at cee ge day, to wit, at a district court of the United States 
the district .W est Virginia, held as aforesaid, on Saturday, the 
22nd day of April 187] 
This day James M. Nickell filed his answer to the rule entered 
against him in this cause at the last term, together with affidavit of 
Mess. Sam’! Price & A. T. Caperton in relation thereto, and said 


rule is continued. 


— 


And at another day, tO WV it. ata distrie court of t the [Tnited States 
for the district of West Virginia, held as aforesaid, on Friday, 
o6 the 22nd day of September, 1871: 

Henry M. Matthe Ws, Special commissioner in thissuit, having 
submitted his report of the receipts and disbursements of the rent of 
the ee Springs propr rty for the y year Ci ommencing Ap ril 
ist, 1870, and ending April Ist, 1871, and the same, together wit! 
.ccompanying vouchers having peen examined, the said report “a 
he reby approved and confirmed. 


J . | > J ¥ seed : a oe ‘ ‘ : : ] . 

And at another day, to wit, at a dIstrict court of the United States 
£ fe ee ae oe Y ea m Gatesadaw t$h 
for the district of West \ Iirginia, held as aforesaid, on Saturday, the 
ON t e . he . On 4+ : 

292 4 qaay *) Septen n be . | Od 


his day the defe} ene Joel MePhe 


— a — y? 1 2/ ] 4 ] » & P } . ] . > 4. a . - 1 ana . } - . . 
which is ordered to be filed, and to which the plaintiffs repiy gen- 
“ a - 
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(“nrnealand an } nf yvopnard 1 } rlorle’e 
_opeiand, and OI record 1n tne @lerk s 
] — . F 4 y . VY > aes > ve. ‘? } 
orier, OF West irgipia, the court a 


Qe 


. } i] ae wines ee Ts . . ar 
hve thousand dollars, secured as hereinbefore mentioned. 


apoE He i ee ee Ca ae Ven a es ; ‘ — 
And at another day. to Wit. at a aistriect court of the L nited states 
I — ~ +7 . y ¢ Tow _ = 5 H ] + M 4) oy 4 Als 1. y } 
for the district of West Virginia, held as aforesaid, on Monday, the 
9 REP gate EON ee Se At ig i 
22nd gay re)! December. Ldi/o: 


{ 
Henry M. Matthews, the commissioner appointed to collect and 
disburse the rents due from Wm. H. & Geo. L. Peyton, the lessees of 
the White Sulphur Springs, having filed his report showing said 
collections and disbursements for the past three years, and the said 
report having been examined and approved by the court, there 
being no exceptions thereto, it is ordered to be, and the same is 
hereby, confirmed in all respects. 

And it appearing to the court that the said lease of the White 
Sul. Springs to the Mess. Peytons will expire on the Ist day 
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2¢ » ° 7 - | 2 cy . 
62 of April, 1874, and that this cause is not sufficiently matured 
} C ' P , 
to order a sale of said White Sul. — property, it is therefor 
f° : | 7 > ‘ 
further adjudged, ordered, oid tee nt ec M. Matthews 


; ~_ . ? " ’ =e » . } l. . } . . ’ } q2 ; . } 

commissioner of this court, be, and he 1s hereby, directed to lease sais 
C 4] 5 \ > 5 ee -" oe ai . " _ ° ! } | 

property ror tne Springs season of 1874 for a sum not lessthan the 


i 
— oe a i] .7 O ot | ee sae 
rent reserved 1n the said lease to Wm. H. A (veo. L Pevton. 


} ) lL, . 1] } fr ? ‘ ¥ 4 +} c i t 
e] Ssiladil CUPIECCt eeae ii tit scl i its i 
| } ? tf) ? } e +1, ] tt f 4] ; ’ ? hed _. = + | 
Loe Sallie nanhner ali iIOrF the DeENeTIL OFT tii ScLilit i. “ : if 
' Res } ; } 
Same ide al er etn DY the sald iease, and he Shall reser, LO 
a “ . . . 
. > N } y. . ’ _ Ar CF ; . ‘ | . , 
the president of the . WI Lite Sul. sp os (Co. In anv contract fhe may 
3 ‘ . m 
§ > . | “ i | i ] : 
make as aforesaid the Same powers ovel Less ; ~ es ed } 
s | | 
the lease to the present lessees 
\ 1 af nathar lg : . of rham|] ’ ft { 
nda a anowiel qaay. to W it Cnamovders, a ——— 
} ¥ , 
——, West Virginia, the — day of ——, 18 
. ¢ = } ¢ + i | ] 
| POT MOtion ¢ f the plaintiffs it 1s ord red 
| 7 ‘ 7 ’ | + 
n this cause bv Com’r H. M. Matthews unde dec | 
} opral " . . ' j 
therein on the Zothn day of April LS6OS. be re my ted to s 
missioner with instructions to retake, state, and repol in account 
re } f ee as : es : . } , . i 
of all the liensthat existupen the re Stale iad 
| 
gs? <q = } ] ‘ . ! a S| , 
63 scribed in the bill as belonging to the White Sulphur Springs 
} ae . } " 
Company, Showlng distinctly their amounts, d ~ les 
. * * - . : ; : . 1. So . ‘Ss , Pi j 
ind priorities, and 1n stating said account Lhe sald comr 1s directed 
t . al ste . | is vy} ’ ‘ id eT 7 rt | ilaar Oy |] t | ws ryt i } »} 
LO GILAaSSIT\ Lhne 1WensS anit to St t tOTrtil Ciecal®riy ail VLIC CCUtS J8k Cacti 


class, their respective amounts, and, as far as can be ascertained, the 
present owner of each and the number of the coupon bond secured 
Ly deed of Octo. 15, 1857, by wh eh it is now evidenced and 
said com’r is further directed to report any other matters deemed 


- ‘ = 1 y ee ] ~ %> x B. - co et oF De as saat ’~> . _ ee, ee 
material by himself or which any party to this sult may require 


} , 5% = : " > ns “) > . | : | 4 ’ | » " : ’ ‘ 
but before taking said accounts the said commissio sha Ma 

. r } : . ] - ] : ’ > x 
notice of the time and piace Of taking the sam DY a . 


secutive weeks 1n some newspaper published in 


for the Setrict of Wak Viewiois: bad a Charleston, on W ex nesday 
the 6th day of May, 1874 


This cause came on this si to be heard again upon the papers 
formerly read and the re eport f Hen ry M. Matthew Ss, COMM Ssioner, 
&e., of the renting of cass W hite Sulphur Springs prop 

64 erty for the Springs’ season of 1874, to which report there 


are no exceptions. Upon consideration thereof it is adjudged, 
ordered, and decreed that the said report and the contract with Geo. 
L. Peyton & Co. therein referred to be confirmed. 


And at another day, to wit, at a district court of the United States 
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of West Virginia, held as aforesaid, on Thursday, the 


f ha dAietrial 
c 1€ CGIStrict 
f iy of May, 1874 

[It being suggested to the couri that since the Institution of this 


one ve the gvier-wnele and Mary P. Callison, Pau! Me- 
ine. John N. Cope F ind, and Eliza- 
le parted this life, it is orde red that 
said suit abate as to the said plaintiff, U.S. Gay, and that the 
me by consent be revived against James Knight, adm’r of Mary 
Ca son - George MeNeil and Rachel MeNeil, personal represent- 
tives of Paul MeNeil: Alex-der F. Matthews and Joseph Jarrett, 
adm’r of James Jarrett: Henry M. Matthews, and S. K. McClung, 
of Samuel McCiung; Joel McPherson, executor of John 
| adm’r of Elizabeth Copeland; and it being 

ob’t Dickson, one of the defendants, has 
beco! d his estate has been committed to H. F. 
Dickson and Ro. R Diekson. committee, it is by like consent 
ordered that said suit be revived against said committee, 

; and Wm. B. Caldwell, Patrick Cullen, Ella Caldwell, Lewis 
M. Caldwell, Ale manor Kh. Matthews, and Ella Caldwell, 
istee of Columbia Calwell, this day filed their petition asking to 


James Jarret I Sam’! MeClut 


f | > - \ lL, urs 
nm 4 opeland, defendants, have « 


N. Copeland and 
ASO suggested thé 


il wsahe, a 


ry) 
COLIC 


» made parties defendant in this suit, which is accordingly done, 
nd upon their motion the said petition is accepted and received as 


their joint answer; to which the plaintiff replied generally ; and Henry 
M. Matthews this day filed his petition, from which it appears that the 
defendant, F. B. Miller. trustee, &c., has been removed and the said 
Matthews substituted as trustee in his stead. Itis ordered that this suit 
be dismissed as to the said Miller, that the said Henry M. Matthews, 
trustee, &c., be made a party defendant,and that his said petition be 
received and filed as his answer; to which the plaintiff replied gen- 


and thereupon this cause continued until the next term. 


rally ; 
at another day, to wit, at a district court of the United States 
ie district of West Virginia, held as aforesaid, on Friday, the 
day of May, 1574: 


Commissioner H. M. Matthews is dire cted, out of the money com- 


ng Into ne hands, to pay the taxed costs of this suit before making 
his regular distribution of the rent money. 

O09 (nd at another day, to wit, ata dist t of the U1 

— And at another day, to wit, ata district court of the ted 
States for <a di str ict of West V1 irginia, held as eo scale $ on 


Tuesday, the 29th day of September, 187 rd: 
This day Henry M. Matthews tendered his petition in this cause, 


which is ordered to be filed. 

And on the same a to wit, at a district court of the United 
States for the district of West Virginia, held as aforesaid, on Tues- 
day, the 29th day of September, 1874: 

Henry M. Matthews, special commissioner in this cause, this day 
tendered his supplemental report of lens, priorities, &c., which is 
ordered to be filed. 

And at another day, to wit, at a district court of the United States 
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for the district of West Virginia, held as aforesaid, on Friday, the 


2nd day of October, 1874: 

It appearing from the report t of Commissioner H. M. Matthews 
filed in this cause on a former day of this term, and 
filed in this cause, that certain of the original papers of the cause, 


fron athdavitre 
Prom ailtitda Vits 


including the bill and exhibits and certain other p sl range aed bare 
recently been consumed by fire, on motion of the plaintiffs, 
67 who filed certain papers as copies or as substantial copie s of 


Some of the said papers SO consumed, with of hid: ivits to their 
correctness as copies or as substantial copies, and moved that they 
be received in place of the said original papers which had been 
consumed, the court doth order that within sixty days from this 2nd 
day of October, 1874, after giving notice by publication once a week 
for four successive weeks in some newspaper printed in Greenbrier 


} 


county, which shall be equivalent to personal service upon all the 


parties to this cause, the plaintiffs shall produce before the clerk of 
this court, in his office at Charleston, copies of the said consumed 
papers, or so many of them as they may be able to produce, or, in 
the event that they are unable to produce exact copies of said orig- 
inal papers, that they produce substantial copies of the same, with 
their proofs of the correctness of such copies, and the said clerk is 
ordered to receive said proofs, as well as any proofs offered by any 
party controverting the correctness of such copies, and to report the 
said copies, together with all affidavits and proofs offered in support 
of or against their correctness, to the judge of this court in vacation 
without delay, and the court, without now passing ane the certain 

exceptions to the said report of Commission¢ a 1eWS en- 


68 dorsed thereon by the White Sulphur Springs Company, doth 
recommit the said report to said commissiuner, with instruc- 
tions to enquire into the matters suggested by said exceptions and 


to take any evidence bearing upon the same that may be offered DY 
any of the parties to this suit. 

And the said commissioner shall give notice of the time and 
place of his proceedings hereunder by publicats yn once a week for 
four successive weeks in some newspaper published in Greenbrier 
county, which shall be equivalent to personal service upon all the 
parties to this suit,and he shali report his proceedings, with all evi- 
dence taken by him, to this court; and the court doth,further order 
that Henry M. Matthews, commissioner, shall, — the termination 
of the present lease to George L. Peyton & Co., of the White Sul- 
phur } Springs property in the proceedings mentioned, lake charge of 
the said property and hold and control and preserve the same unt! 
the further orders of this court, with directions to take out suc 
insurance thereupon as may, in his discretion, be proper and neces- 
sary. 

And the said commissioner is further authorized and directed to 
take steps to fill the ice-houses with ice the coming winter. 


69 And at another day, to wit, clerk’s office, district court of 
the United States, district of West Virginia, at Charleston, 
December Ist, 1874: 
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.. he plaintiffs this day, by their counsel, produced before the clerk 

this court, in his said office, in pursuance of a decree entered in 
this cause on the 2nd day of October, 1874, and of notice of the pro- 
duction of the papers and proofs hereinafter mentioned, duly pub- 
lished, as required by said decree, the following te rs and _ proofs, 
to wit: The original draft of the bill of compl: 1int in said cause, a 
true copy of f which was the bill actually filed in the cause and which 
vas destroved by fire, proved by the affidavit of Wm. A. Quarrier, 
Esq., of counsel for complainants 

Also an office copy of the subpoena in chancery originally issued 
in this cause on the 27th day of January, A. D. 1868, acceptance of 
service of which subpoena is endorsed thereon by A. T. Caperton, in 
his own right and his sevens ex'| characters; L. M. Calwell, E. S. 
John B. Calwell, Bedford Calwell; Samuel C. Beard, adim’r, 
&e.; John Lydenstricker, aan’e. &e.; James K. Hull, James H. 
idington, David Watts, Jesse Bright, Geo. 


_ 


Ne smith, . byrne, 8. ©. Lt 

White; Sam’l Tuckwiller,adm’r, &c.; Thos. A. Bell, i? aco b Eakle, James 
'M. Nichol, Paul McNeals, ex’c’t’r, and Andrew D. Johnston, 

70 adm’r of George Johnston, dee’d, and Floyd Estill, supported 


by the affidavit of A. C. Snyder & Alexander F. Matthews, 
which affidavit also proves the service of the original process issued 
in this cause upon all the d fendants except those who had died or 
become insane since the institution of this suit, and as to whose 


. presentatives an order of revival was made at the spring 


wo, 


} rsol i ] 
term, 1874, of this court, and except also those as to whom such 


acceptance is shown by the endorsement upon the copy of the sub- 
cena filed with said affidavits; a copy of the notice of production of 
vhich papers and proof, together with proof of its due publication, 
is also filed; all of which is respectfully reported to the judge of this 
court in vacation. 
a ER Y. MOORE, 

lerk D. C. U.S, D. W. Va. 

And at another day, to wit, at a district court of the United States 
for the district r We est Virginia, held at Charleston, on Monday, the 
Sth day of Rceaee. 1870: 

This cause came on this day to be heard again upon the papers 
formerly read, and, on motion of the complainants and for reasons 
appearing to the “ong it is adjudged, ordered, and decreed that 
Henry M. Matthews, special commissioner, be, and he is here- 
by, directed to rent privately the said White Sulphur Springs 

property until tl 


ee 


e first day of November, 1875, for a sum not 
less than $16,002, the cash rent paid for the said property for the 
Springs season of 1874, and the renter shall be required to pay in 
cash in addition to said sum the cost of insurance now on said prop- 
erty, the taxes of every kind for the current year, and the cost of 
supplies of wood, ice, &c., which the said commissioner has provided 
for the next Springs season. 

And it is further adjudged, ordered, and decreed that if the said 
commissioner cannot rent the said property privately as aforesaid 
within thirty days from the date of this decree, then the said com- 
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missioner shall rent the same publicly on the premises, after adver- 
tising the renting thereof for four successive weeks in some news- 
paper published in the town of Lewisburg, 

And the said commissioner shall take proper notes, a good per- 
sonal security, for the said rent, —_— in four equal 1 stallments 
on the Ist and 15th days of August and the Ist and 5th ab tiigtiin: 
ber , 1879, respect ively, colle ct the same and hold it subject to the 
order of f the court; and this decree shall be without prejudice to the 
right of any party to this suit to apply at the next regular term of 
this court for a decree for the sale of said property. 

72 And at another day, to wit, — clerk’s office 
court of the United States wal ~~ district of West Virginia, 
at Charleston, on the 25th of Februa V; A. D. 1875, in vacati 

This day the commission er in this cause, Henry M. Mathews, re- 
turned | his sup p! emental agent made in pursuance ol the in 
this cause rendered on the 2nd day of ¢ \ctober, 1874, whic 
the papers of this cause. 

Teste: | JASPER Y. MOORE, Clerk. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, on Friday the 
23d day of April, 1875 

This day Calne the parties, by their at~orneys, and Kloy Lestill, by 
leave of the court, presented and filed his answer to the complain- 
ants’ bill, and by like leave presented and filed his exceptions to the 
report and su tp) yplemental report: he rein made by | Yommiussloner 
Henry M. Mathews; to which answer the complainants reply gen- 
erally. 


And at another day, to W it, ata d istrict court of the United States 
for the district of 7 est Vi ro] nia, held as ators said, On Tues- 
13 day, the 27th day fos 187 
On motion of Ae White Sulphur Springs Company, leave 
is granted to said defendant to file shite answer, which is mero ees 
and on their further motion they have leave to file a SU] 
answer within sixty days from this date. 
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And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, oif Wednesday, 
the 28th d: Ly Ol Ap ril, 18795: ' 

This cause came on to be further hea-d at this term and was 
argued by counsel. On consideration a it is decreed an 
ordered that the accounts of debts due by the White Sulphur Springs 
Company, which were returned by Commissioner H. M. M: athe WS 
on the 29th day of September, 1874, and the 25th of February, 1875 
be recommitted to the same commissioner, who shall restate the 
same according to the following instructions: 

Ist. He shall give notice of the time and place of taking said 
count by publicatign once a week for four weeks successively in 
newspaper published in the county of Greenbrier and in one pub 
lished in the City of Richmond, V irginia, in which publication he 


O—200 


hall warn all creditors the White Sulphur Springs Com- 
pahy L¢ app a 1 fil h said « ommiissioner evidence of 
their said claims, and he shall further warn all such creditors 
. such publication that onlv such claims as are proved before said 


Bee ee ee ] ‘ORES . “St. ee on ae 2% . ' 
commissioner Willi be allowed to participate in the distribution ol 
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ail taxes thereon lO! tne present year, and ilso the amount already 


x pended by — Mathews fo! wood and ice for the present Vea 
which premium and amount expended aggregate $2,800.00, whic 
sum the said fephon & Co. have already paid; and in addition 
thereto the said Peyton & Co. bind themselves to expend during 
the present year the sum of five thousand dollars in repairs upon 
said property under the supervision and with the approval of Com’r 
Mathews, and the said Peyton & Co. shall furnish to the said Mathews 
satisfactory vouchers for all a for repairs, and they also 
undertake to give such security for the performance of the contract 

on their part as may be approved by Com’r Mathews and 
76 within ten days from this day; and the court doth further 

order that Com’r Mathews shall, after giving notice for at 
least 30 days in some newspaper printed in Lewisburg, W. Va., 
Richmond, Va, Baltimore, Md., and elsewhere,af he should deem 
it judicious to do so, proceed on some day in August, 1875, at the 
White Sulphur Springs, to rent out said property at public aucti 
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county. ‘fhe said hotel shall cost not less than twenty thousand 
$90,000) dollars nor more than forty thousand ($40,000) dollars, and 
shall be commenced without d lay ig comple ted by June 1, 1876, W 
be kept insured by the said George - Peyton & Co. at their cost, 
l pay all taxes chargeable 


} 


and the said Geo. L. Peyton WwW OO. SNi we 
izainst said hotel; and the said hotel shall be held and occu- 

pied by the said Geo. L Peyton & Co. for the term of five 
9 years from the first day of November, 1875, with the rights 

and priviles ves prov Ter d for in the proposition first submitted 
by said Geo. L. Peyton & Co., marked No. 3, without rent, & at any 
time after the expiration of the said term of five years the said hotel 
may be taken and paid for by the W hite Sulphi Ir) KA ings Company 
or their vendees at the val 
selected by the said White Sulphur Springs Con npany W the other 
DY the said Geo. L. Peyton & Co., & the rump ire, in case of disagree- 
ment; and, on payment of the ile: thing ascertained of said hotel, 
the peamoneenens thereof shall be surrendered to the said White Sul- 
phur | a Co. or their vendees or — The said Geo. L. Pey- 
ton & Co. shali, before erecting the said hotel, submit the plan & 
mr tie thereof to Henry M. ieihevee: special commissioner 
in this cause, for his approval, & enter into contract 1n writing with 


uation of! { appraise rs, on f whom shall be 


said sori binding themselves to erect the said hotel in accord- 
ance ith the plan WN spec ihieat tions ap prove ye by said comm’r. 


rab: the court reserves the right to modify the said proposition of 
Geo. L. Peyton & Co., the said Peyton & Co. being saved harmless 
in the premises; and the whole or portions of the property of the 
White Sulphur Springs Company may be sold during the said term 
if five years, subject to the rights of the said Peyton & Co. 


SO And at another day, to wit, at a district court of the United 
States for the district of West \ Irginia, held at Charleston, On 
Friday, the 15th day of October, 1875: 


ry 


his day came George I. Peyton & Co. and presented their peti- 
LION, which is filed by leave of the court, and, apon consideration 
thereof and by consent of parties, ye eir counsel, it is decreed and 
urdered that the deere 3 heretofore entered in this cause on the — 

Ly of August, 1875, be, and the same is, so far ech: ange d and modi- 
fied as to increase the maximum sum authorized by the court to be 
expended by the said G. L. Peyton & Co. in the erection of a hotel 
from forty thousand dollars ($40,000) to seventy-five thousand dol- 
lars ($75,000), and so much of said sum as shall be used shall be ex- 
pended in erecting a hotel upon the site designated therefor on the 
topographical map of the White Sulphur Springs property made by 
Wm. P. Smith, and between the road and the railroad, as laid down 
on said map. 

And on the same day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, on Friday, the 

15th day of October, 1875 

8] This day came W. W. Gordon and J. H. Carrington, and 
by leave of the court filed their petition in this cause, which 
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the court takes time to consider, and by consent of all parties, by 
their counsel, it 1s decreed and ordered that Commissioner H. M. 
Mathews pay out of the funds now in his hands two hundred dollars 

Wm. A. userith tiene naeiee ad fees for services rendered 
in this cause; and it appearing to the court that after having paid 
the interest for one year on the Singleton debt and other proper 
charges de ‘ainst the fund now in the han 


< 


ls of said commissioner 
there is still a balance remaining in the hands of said commissioner, 
it 1s ati ae by consent of counsel as aforesaid, further decreed 
and ordered tnat the said commissioner shall pav out of said ba iLalice 
four per cent. as, of, and on account of the psa a 20k ee 
ear on the prince pa il of debts of classes Nos. 2, 3, Lo, & 6,as stated 
in the reports of said commissioner heretofore filed 


And at another d: iV, tO wit, at a district court of the United state 
° a a i” - + ae Lace 2 
for the dis strict 2) _W est tv irginiia, held as aforesaid, on Monday, the 


John W. Fie sini a spe 1c i al rece iver f the elrecult court of G 


‘i ai i fiVNU Li 

brier county in the suit of R. § Stalnaker & Co. vs. Lewis M. 

79) = ee , . Ada~« Gla, | a stan an t¢hite _— = 

OZ ( alwell. navVIng this day filed nis petition In this suit. from 

\ »h s , ‘ om +} ‘ q | : rind . "ae < , > f »? } * oa #3 + 

vhie i it : ippears boat WY Virtue OI a JUGQLMICIII ania @XeCuLlon 

therein exhibited he has a lien on the fund reported Dy Com! He 

2 9 - _ - Ae. (XN lax oa. an + 41 . ‘i yi 7 + f 

M. Mathews lT) — ol Lew IS M. Caiwell: that the amt or said 
: mag hs Seal epi . ‘i 1 nate Nas 

judg’t is $13! .o1, interest thereon from the 7th day of June 
40OCF 1 @g6¢ sie: ae SR ee eee fer: ' 

1875, tl i] paid, ae $9.20 costs, 1t 1s therefore ordered that H. M 


Mathews, com’r in this cause, out of the first money whi 
come into his hands for the benefit of said Lewis M. Calwel \: 
pay to the pl’ tt in said petition the said sum of $1389.51. with in- 
terest and costs as aforesaid, and t! 


1e costs OF this petition 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, om Friday, the 
Zot th di LV ot April, 1876: 

It is adjudged and ordered that— 

1. The report of Commissioner Mat! 
In open court on the 21st day it heel the report of ; 
commissioner marked No. y filed this day, bo nelthe O] which is 
there any exception, be confirmed. 


a appearing from said report No. 1 that there are creditors of 
the White Sulphur Springs Company who did not present their 


claims against sald ¢ company to sald commissioner, so that 
So the same are not mentioned in the sai | 
ordered that Commissiener Mathews « blish a notice Hn 
the Greenbrier Independent once a week for four weeks successively 
calling upon all creditors of said company who have not presented 
their claims and the evidence to sustain them to do so on or before 
some day to be designated in said notice and at such place as he 
mav therein designate, and said commissioner Is directed to classify 
all such claims as may be so presented according to their respective 
priceitins and make spect thirent to the court. 
And it further appearing from said report that some of the 
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creditors of said company claim that if the assets of said — any 
siwald turn out to be insutheient to discharge all the debts thereof 
that then the holders of coupons which have been severed ad trans- 
erred by the holders of the bonds from which they have been so 
Sev ' red are entit led to priority over the bonds and COUPONS not 
transferred, such coupons, however, being entitled to priority ac- 
cording to the dates of their maturity, upon which claim the com- 
missioner has expressed no opinion, but submitted the same to the 
consideration of the court, and the court, having considered the 
same, is of opin ion and doth declare that the proposition " forth 
by said creditors, as above stated, is equitable and jus 
So 4. And the court, having rinses report No. Z, ae ap- 
prove, ratify, and confirm the contract of lease made by Com- 
missioner Mathews with Geo. L. Pes ayton & Co., as set forth in said 
report, for the term of two years, commencing November Ist, 1875, 
and ending November Ist, 1877; and the court doth further order 
that sald Pe yton AN Co. shal] have the privileg re 2 of expen: ding, ut der 
‘the supervision of Comnmilissioner Mathews, as gee ie" for in said 
contract, for and during the first year of the said lease, all the money 
which, under said contract, they have the right toexpend in repairs 
and improvements, &c., during the two years, provided that all ex- 
penditures made the first year over and above one-fourth of the 
annual rent shall not be deducted out of the first year's rent and 
not less than one-fourth of said annual rent shall be so expended 
the first year. 

5. And the court, approving, doth also ratify and confirm the con- 
tract mentioned by Commissioner Mathews in his report No. 2 as 
made by him with said Geo. L. Peyton & Co. in respect to the erec- 
tion of a hotel at the depot, on the Chesapeake & Ohio railroad, at 
the White Sulphur Springs. 

6. Upon hearing the petition of Geo. L. Peyton & Co., filed this 


day, tegether with exhibits accompanying the same, it is further 
| ordered and decreed that Commissioner Mathews do ascer- 
85 tain and report what sums of money, if any, that said Geo. 
L. Peyton & Co. expended in repairs of the White Sulphur 
Springs in the year 1875 over and above the sum of 5,000 dollars, 


which it was agreed that they should expend out of the rent for 
that year, and whether such expenditure in excess of said sum was 
necessary for the preservation of said property from rapid deteriora- 
tion and decay, and whether said expenditures were judiciously 
made and at reasonable prices. 

And it further appearing by a special statement of Commis- 
sioner Mathews, marked No. 3, that the holders of the Singleton 
debts insist that they are entitled to the interest on the accrued in- 
terest upon, their debt, amounting to $36,000, on none of which have 
they received or been allowed interest for seven years, while the 
commissioner has allowed interest upon the accumulated interest of 
other debts, represented by coupons, over which the said Singleton’s 
debts have priority, and that said sum of $36,000 should be made 
an interest-bearing fund from this day, the court is of opinion & 
doth order that, in view of the fact that the property conveyed to 
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secure the said Singleton debts is confessedly ample, if sold, to pay 
the same, principal and interest, and that in the interest of the 


holders of subsequent liens the said sale has been from time to time 
postponed and is still postponed, the said accumulated interest of 
$36,000 should constitute a principa! sum, bearing interest 


86 from this date. 
And it is further ordered that the said 
Mathews do proceed to collect the rent reserved in the contract of 
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lease, in the report No. 2 mentioned, as the several instalments 
thereof fall due, and that when so collected do distribute the same 


in the same manner as he was directed to distribute 
by a previous order of this court, and make report thereof to the 
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J. [t 1s further — and decreed that the claim of (,eorge Ly 
Peyton & Company, mentioned on'the last page of report No. 1, here- 
Inbefore men cone that they are Hour itled to a lien superior to all 
others on the » prope rty of the Whi ulphur Springs Company for 
the sum of $3,741.41, with aA athantg on $2,000, part thereof, from the 
27th day of or 1871, and on $572.77, another part thereof, from 
the 26th day of August, 1871, and on $1,168.64, the residue thereof, 


from the . Oth day of August, 1871, which said sums the said Pey- 
ton & Co. allege were paid by them for taxes assessed against the 
said White Sulphur Springs Company pres to their becoming the 
lessees of the prope rty of said company, be referred to Commissioner 
Mathews, who Is directe d to examine the same, receive any evidence 
which may be submitted to him in respect thereto, and ascertain 

whether said sum, with interest thereon as aforesaid, or any 
87 & 88 part thereof does properly constitute a lien upon said prop- 

erty, and, if so, whether such lien is entitled to sees over 
all or any other liens thereon, and make report thereof to thi 
but said commissioner shall give notice of the time sid place of 
making such examination and inquiry by publication in the Green- 
brier Independent once a week for four successive weeks, which pu 
lication, as well as that hereinbefore ordered, shall be equivalent to 
personal service upon all the parties or any of them. 

10. This order 1s entered with the consent of the parties, repre- 
sented by the fellowing attorneys, as appears from their 
on the original order, to wit, Joseph Bryan, Samuel Price, H. H. 
Marshall, & A. C. Snyder. 


The report of Commissioner H. M. Mathews, and marked No. 1, 
refe rred to in the foregoing order. is 1n the words and ugures 
lowing, to wit: 


7) 
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4U WILLIAM A. STUART VS C. S. GAY ET AL., &C. 
e 
; 5 Ww VU 5 R j L Ni | 
in the Vistrict Court or the Un ted states for the WDustrict ol \\ est 
\ = il a 
( i >. G » WN 
WHITE St rUR SPRINGS CoMPANY « als., Defendants 
1] | ¥ Pr 2 sf *) ay ff 
LEWISBURG, West VIRGINIA, March 30, 1876. 
H 1} Jacks yt) JU ist [ Sa i' rt 
ra —— e . ret ti PP 3? , 3° + | Pe | ; ~\ | lic ma F , | 
phe commissioner respectiuily reports that 1n obedience to a de- 
( C utered In the above cause on the Zoth aay ol April, 1875, and 
‘2 ee ae Rea 1 doar ANY 
lin pursuance tO a notice pudlishned as required DY sala aecree,a COps 
of which is hereto attached, he proceeded, at the time and place 
: } ’ ° 4 } x , 
n entioned therein, to restate the accounts recommitted to him in 
‘ > 7 . ] | ’ j P “a he ar . “cy . at 
the Manner required by the decree aforesald. 
ee : } } NSP SE SS FBO ae cae ; San al mame amrertanice ¢ 
All debts proved before him are stated 1n Classes according LO 
. . . } j * 7 f ,° + 
roer priorities, and the statement shows to whom the bonds Oot tne 
White Sulphur Springs Company were issued and by whom the said 
? } } } ? } S : ‘ , : : re. 2... sa ‘ . : 
debts and bonds are now held or represented The evidence of the 
| ; ] . rs 2 i } - > 4 . ™ ‘ sc) : > " 
debts and the bonds, or copies thereof duly certified, are returned 
’ ee ] - < s we ) » ; 5’ : . ¥ | t i _ > . . \ ) P "vy? sy 
With this report. Persons owning vbondas which am’t In the agere- 
; a a . ° ] =e ry ° oO : ae. mee i 
gate to $495,456.46 desire a sale of the White Sulphur Springs prop- 
. . . he ‘74 ¢) ‘ STA. = yy " # . ce 
erty, and of this amount the sum of $214,201.36 is of those classes 
: e . . , } . Q je fy e +) * v2 . 5 > ‘ “ce () 
which are prior to class 9, and the sum of ¥100.012.00 is of class J, 
> ~ , > 7 ~y . i ‘ ” ‘ = “cy ‘ Te" sr) 
nd of S 1 1d,2-¢ 2.44 ot classes subsequent to class Y. Persons repre- 
Si enting debts amounting to $87,859.59 do not wet a sale of said 
. etary eo 4 a; es PQ) 7 71 &) 7 . - 5 FIT OY 2 
property ; of this sum $9,712.70 are of classes 1, 4, * $17,926.00 
; : ise ? y4 ol | + } : | . 7 ] * > $)*) 
of class 9, and $60,220.59 of classes 10, 11, 12, 1 8 59, & Oo. 
Many persons whose debts were presented and proven eC x pressed 
- ) ry ane rf 4 
no wish as to a saie. ihe total amount ol the de ‘bts p-oven IS 
$985. 867.53. 
| 9] In the U.S. Dist. Court for the Dist. of W.Va. In Chancery. 
| ’ ‘ \ . ~ r j 4a Perr rT? eTiel~ , ¥ Jeo 
CHAS. &. GAY W als. vs. HE \ HITE SUL. SP’GS Uo. & ats. 
7 ry ’ | rr f . . > . . . — + e F ae > ; * 
lo Henry M. Mathews, Esqr., commissioner in the above-entitled 
Cause 


As the assignee, holder, and representative of a number of the cou- 
. ' " ’ > ' . io ie ‘ 

pons which have been severed from the bonds of the White Sul. 

Springs Co., to which they were originally attached, I shall claim, 


if the proceeds realized from the assets of said company for the pay- 
vay in full all of said coupons and 


mae NER Rear Bere ern tee esa 


ment of its debts are insufficient to } 
l 


bonds, that the said severed and transferred coupons are entitled to 
be first paid in preference to the balance of said bonds and coupons 
held by the original creditors, their representatives or assigned, sub- 
a sequently to the assignment of those I represent. McClintic vs. 
ae Wise’s Adm’r, 25 Grattan. 
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Page 12] RECAPITULATION. 


Principal Interest to int. on Total. 
————2 ea, Coupons. 
aE SMR SME Se Dig ek Se 100.000 OO 36.000 OO 6.000 OO 142.000 OO 
v4 2 3 3,802 383 8,421 95 1,054 00 8,278 28 
5 ee ee i boon 26 2.998 95 923 69 7,294 91 
i eave BeaS 1.643 46 1.478 70 455 44 3,577 60 
j ete = 9.901 47 8.830 24 2,761 81 21,5938 52 
RS OT Se Pe rede 66,453. 74 32,218 98 18,420 85 117,153 57 
IO EE ADE Stan Sao PT 1.159 53 1.026 OO 821 55 2? 507 O8 
ee RS aE aa 125,118 77 113,145 56 99,191 70 273,456 03 
| eee Ca aye. 1,741 64 1.567 20 482 69 8,791 63 
SERS a tm Ss YS 19 95 39 97 POS RH 
Sat sas eiaiaiails “has nian 339 O06 305 10 93 97 708 13 
Beet cemiginatc SF RNa e 2.673 22 2.405 70 740 95 | 5.819 87 
See ; 1.065 94 959 25 295 45 2,320 64 
- fae oee oa 1,142 52 1 028 10 316 64 2,487 26 
Sener ae Bh 1.082 381 973 95 300 OO 9 356 26 
¥e 
a ee i a . 650 87 195 75 152 69 1,199 3] 
1, ee ES Sie ieee tes 1.048 70 943 80 290 70 2.283 20 
| Seen nS Ie hs 1.740 65 1.566 45 482 46 3.789 56 
SRP eR EI IIE aaron ae 1.194 8&9 1.075 35 $31 20 9 601 44 
Se a 3.648 20 3.283 35 | 1.011 26 ' 7,942 8l 
23 
I 2.744 69 2.470 20 760 8&2 9,975 7] 
I a i 2.063 24 1.856 91 of1 90 4.492 05 
26 
p< RE Acie spate ee aparece 28,321 58 25,487 78 7,849 74 61,659 10 
- Ee ERR RO ee 4.814 59 4.332 75 1,334 46 10,481 80 
RAE RS AE Oe ee 89,000 00 82.057 50 6,526 20 177.583 70 
_: SR = Pee Seem 10.000 OO De ee A a 19,000 00 
9 RRs EP ES Serna re 12,637 27 EN Baia cosine laine 17,944 2] 
RRC MESES 28 Aes mm 2.120 65 Sy Ree epenaleeeaeer 2.670 95 
Total of liens__|3479,4380 52 ($345,026 71 | $86,710 14 | $911,167 37 
33. Not secured __-_- 38,106 22 34,025 34 2,068 60 74,700 16 


$379,052 05 | $89,278 74 | $985,867 53 


—_ 
“fs 


Total proven ../ $517,536 7 


122 Gay «& als. vs. WHITE SULPHUR SPRINGS Co. & als. 

H. M. Mathews, com’r in the above-entitled cause, is requested to 
report the following state of facts & claim against the White Sul- 
phur Springs Company ef als.in favor Geo. L. Peyton & Co., who 
are advised that this claim is a preferred debt against said property 
& payable before any other debt, charge, or claim upon the White 
Sulphur Springs property whatever. Previous tc the time at which 
the White Sulphur Springs property was rented or leased after the 
war by the company there was assessed upon the property taxes to 
a large amount, to wit, the sum of $ . the collection of which 
was enjoined by said company upon the ground that the assessment 
was illegal & erroneous and was made upon the assessment of 1860, 


ee ee er 
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when the property was greatly depreciated in value by the results of 


the war. Vide W hite Sulp hur Springs Co. vs. Robinson, sheriff, et al., 
od West Va. R., ©42 ; and Same vs. Holley tre. isurer, ef al.,4th West 
Va. R., 597. These injunctions were pending when the first lessees 
of the property took possession of thesame. ‘These Injune ctions were 

ubsequently dissolved & the sheriff & treasurer aforesaid 
123 were authorized to proceed with the collection of said taxes. 

The said White Sulphur Springs Co. having no personal prop- 
erty, & the personal property of Geo. L. Peyton & Co. being on the 
premises was levied on by the officers, & in order to prevent a sale 
of their property «& its sacrifice & the serious injury of their business, 
Geo. L. Peyton & Co. were compelled to pay said taxes; they here 
exhibit with this statement the receipt of the sheriff & collection 
marked, respectively, A, B, & C, & the assignment of said tax claims 
by the sheriff of Greenbrier county, by which it will appear that on 
the 27th day of July, 1871, they paid $2,000.00, & on the 30th 
day of August, 1871, they paid $1,168.64, & on the 26th of August, 
1871, they paid $572.77, which sums they claim, with nterest 
from the date of payment; they are advised that under the law they 
had the right as lessees to retain out of the rent the amount of these 
payments, but as the property was in the hands of the receiver they 
deemed that it was proper to submit the facts to the court with the 
appliction for an order of court to direct the receiver out of the 
first funds in his hands to pay said claim, or to direct said Geo. L. 
Peyton & Co. to retain said amounts out of the rent. 

GEO. L. PEYTON & CO. 
JAS. F. PATTON, Ailt’y 


124 Pane Report at Request of Geo. L. Pi yton & Co. 


In the District Court of the United States for the District of West 
Virginia. | 


| ’ » | ; 
CHAS. S. GAY and als. 
VS. 


' 
j 


THer WHITE SULPHUR SPRINGS COMPANY and al 


8. 


Hon. J. J. Jackson, judge of said court: 

In accordance with the request hereto attached the commissioner 
reports that Geo. L. Peyton & Co. paid taxes assessed against the 
said White Sulphur Springs Company before they became its les- 
sees amounting to thirty-seven hundred and forty-one ;%,5 dollar, 
($3,741.41), of which sum two thousand dollars was paid July 27th 
1871, five hundred and seventy-two 0, dollars Aug’t 26th, 1871, 
and eleven hundred and sixty-eight 74, dollars Aug’t 30, 1871; 
that said sums were paid to prevent a sale of the property of the 
said Geo. L. Peyton & Co. The said tickets for said taxes have been 
transferred to said G. L. Peyton & Co., and they claim that they are 
substituted to the rights of the State in the premises, and that said tax 
tickets are a lien first preferred upon the property of said company, 
and they ask that the court will so decide, and direct the receiver to 
pay said several sums, with interest from the respective dates of pay- 
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~ 


ment, outof any rents which may come into his hands or out of the 
proceeds of the sale of said property when the same shall be sold 
an d before any other debts against the said company shall be paid. 


"HENRY M. MATHE WS, Comm’r. 


125 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held at Charleston, on 
londay, the 20th day of November, 1876: 
This day came Henry M. Mathew Ss, commissioner, and tendered 
his report in this cause, which is ordered to be here filed. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, on Tuesday, the 
2ist day of November, 1876: 

Special Commissioner H. M. Mathews this day filed his report in 
this cause, stating that the sum of fifteen thousand five hundred dol- 
lars of the rents due from the lessees of the White Sulphur Springs, 
Geo. L. Peyton & Co., was past due and the same still remains un- 
paid. On motion of the complainants a rule is awarded against 


Geo. L. Peyton and Edward McMahan, partners, using the style of 


Geo. L. Peyton & Co., lessees, and John Echols, H. M. ~Bell, and R. 


H. Catlett, securities, “‘returnab le here forthwith, to show cause, if 


any they can, why they shall not severally be fined and attached 
for the rent due as aforesaid and the lease of the said Geo. L. Peyton 
& Co. vacated and annulled, and why an execution should not issue 
against them for said rent due as aforesaid, to be endorsed 
Es ie No security to be taken,” for and on account of their con- 
tempt aforesaid in failing and refusing to pay the rent due 
as aforesaid. 


And at another day, to wit, at a district court of the United States 
for the district of West Vi irginia, » held as aforesaid, on Thursday, the 
23rd day of November, 1876: 

The rule awarded at a former day of this term having been re- 
turned executed on Geo. L. Peyton and Edward McMahan, John 
Echols, H. M. Bell, and R. H. Catlett, and they still failing to ap- 
pear and answer, it is adjudged, ordered, and decreed that H. M. 
Mathews, special commissioner in this cause, do recover from the 
said Geo. L. Peyton, Edward McMahan, John Echols, H. M. Bell, 
and R. H. Catlett the sum of $11,038.00, with interest thereon from 
this day, and the costs of this proceeding, the said sum being the 
amount of rent still due and unpaid from the lessees, Geo. L. Pey- 
ton & Co., of the White Sulphur Springs property and their securi- 
ties, after deducting the amount allowed to be expended in improve- 
ments and repairs; also the sum of $3,000 paid by said lessees on 
account of said rent to said commissioner, with the interest accrued 

thereon to this day, and an execution, to be endorsed “‘ No se- 
127 curity to be taken,” is directed to be issued upon this decree ; 

but by consent of the plaintiff said execution shall not issue 
for thirty (80) days from this date, which order is entered by consent 
of parties. 
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And at anothe or day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, on Friday, the 
24th ds ay ol Gry npowar 1876: 

In this case it a) ppears the bill was filed at the March rules, 1868, 
and appeared on the docket of this ben at the spring term of that 


year. ‘The papers disclosed at that time that the property was under 
a lease from tbe White Sulphur Springs Company to its present 


lessees for a per iod of five Vears, whicl + was confirmed by the court 
by consent of the parties then interested in this cause. Since that 
time various parties have appeared and filed their answer, a receiver 
been appointed, who has leased the property from time to time under 
the orders of the court; and from the filing of the bill down to the 
spring term, 1875, all the orders and decrees entered in this cause 
were made by consent, and no action of the court was ever invoked 
looking to a sale of the property until that time. At that term of 
the court a portion of the creditors holding under the Singlet on 
mortgage (it being the first lien upon the property) moved 
128 the court for a decree for sale, which was resisted by the 
creditors of the second mortgage, as well as all the other sub 
sequent creditors, upon the eround th at the commissioner to whom 
— cause was referred to report upon all the liens and liabilities 
xisting on said property had not fully completed his re port, the 
avideurs of debt not having been filed with the commissioner so as 
to authorize the court to decree finally in reference thereto 
It was further urged that in the then existing monetary condition 
“- the country, when property of this character was so depressed, that 
f placed upon the market it would sell at such a sacrifice that only 
the creditors under the Singleton and Erskine mortgages, whose claims 
amounted to about $300,000.00, would be reached by the fund aris- 
ing from the sale, while the interests of the great body of the deferred 
creditors, whose claims amount to upwards of $700,000.00, would 
most likely be entirely sacrificed. In this condition of the case the 
court, in the exercise of a sound discretion looking to the interest of 
the great body of the creditors (the Ist and 2nd mortgage cred- 
itors being well secured), determined, under all the circum- 
stances surrounding this case, to refuse to decree a sale at that 
time, and by consent of all parties a decree was entered 
129 leasing the property to the present lessees for the period 
two vears, which does not expire until the lst of November, 
1877, hoping by that time that the temporary depression of such 
property would have passed away, and when a sale was made that 
the 2008 00 would realize something like a fair price, so that the 
sale might be confirmed. Since which time no application has been 
made for a decree to sell the property until this term; and it ap- 
pearing that this motion is made in the absence of nearly all those 
interested in the Ist mortgage on this property, as also of the largest 
creditor, as well as the W hite Sulphur Springs Company, aud that 
they were under the impression that no such action would be asked 
at this time, the court, without pe issing on the merits of the motion, 
will enter an order continuing tais motion, to be heard at an early 
day in vacation or at the next term, as the parties may elect, that 
10—255 ] 
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all those interested may have notice of such application, at which 
time, if it is the desire of the creditors that a decree for sale be had, 
the court at this time sees no reason why it should not be granted. 


And at another day, to wit, at a district court of the United 
130 States for the district of West Vi irginia, held as aforesaid, on 
Saturday, the 25th of November, 1876 : 

On motion of the complainants and for reasons appearing to the 
court,it is ordered that this cause be remanded to the next term and 
session of this court, to be held at Wheeling, in this district, on the 
17th day of January, 1877, then to be heard and determined. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, on Friday, the 
4th day of May, 1877: 


feiss cause came on this day to be again heard on the petition of 


. L. Peyton & Co., filed on the 19th day of January, 1877, and 
th e echiuie filed therewith, and was argued by counsel; on consid- 


‘eration whereof,the court being of opinion that the petitioners, Geo. 


L. Peyton & Co., did pay taxes to the amount of thirty-seven hun- 
dred and forty-one f¢5 dollars ($3,741.41), which were paid by said 
George L. Peyton & Co., in July and August, 1871, and partly at 
previous dates in said year, and that they are entitled to receive the 
same, with interest thereon from the Ist day of September, 
1871, out of any funds now or hereafter to come into the 
hands of Commissioner Mathews, it 1s ordered that the 
injunction heretofore awarded by the order of January, 1877, 
restraining Commissioner Mathews from collecting said 
Aeon or sum from said Geo. L. Peyton & Co. on account of the rent 
due by them for the year 1876, be perpetuated, and that in the dis- 
bursement of any fund hereafter coming into the hands of said 
Mathews under orders in this cause he do pay to the said Geo. L. 
Peyton & Co. the interest which accrued upon said principal sum 
from the Ist of September, 1871, to the 15th day of September, 1876, 
or said Mathews shall allow the said Geo. L. Peyton & Co. credit for 
said interest upon the rent of the White Sulphur Springs for the 
year 1877. 


procanuedh 
os 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, on Saturday, the 
Sth day of May, 1877: 

This cause came on this day to be further heard upon the papers 
formerly read and upon the report of the commissioner, Henry M. 
Mathews, accompanied with a report of a topographical survey and 
plat made under an order in this cause entered on the 19th day of 


January last, and was argued by counsel; on consideration whereof 


the court hereby orders the said report, with the survey and 
132 plat aforesaid, to be filed among the papers of this cause, to 
be hereafter considered and acted on; and it appearing to 
the court that it is now for the interest of all the parties to this suit 
and of all others interested in the subject involved therein, and 
there being n now no objection, except on the part of the White Sul- 
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phur ——— Company, that there shall bea sale of the peoporis 
xnown as the White Sulphur Springs property and an application 
of saiuauad of said sale among the parties entitled thereto, accord- 
ing to their legal rights ‘and. priorities, it is therefore adjudged, 
ordered, and decreed that Henry M. Mathews, John Echols, William 
A. Quarrier, A. C. Snyder, W. W. Gordon, and Jasper Y. Moore, 
any two or more of whom may act, who are hereby appointed com- 
missioners for that purpose, do, commencing on the first Tuesday of 
August, 1878, and continuing on consecutive days as long as may 
be necessary, after having given at least six months’ notice in some 
newspaper published in the city of Richmond, Virginia, and in such 
other newspapers as they may deem judicious of the time, place, 
and terms of sale, sell on the pret nises at public auction to the high- 
est bidder or bidders the White » ulphur Springs property as 
same 1s described in the papers of this cause, consisting of the White 
Sulphur Springs property proper, which comprises about 
139 7,000 acres, be the same, however, more or less, and another 
tract of land, consisting of about 2,800 acres, the last being 


the land formerly owned by one —— Hoke, requiring of the pur- 
chaser or purchasers the payment of ten per cent. of the pure ‘hase- 
money iu cash at the timeof sale,and for the residue givin ng a a credit 
of one, two, three, four, and five years, in equal installments, with 
interest thereon from the day of sale, and requiring good personal 
security for the payment of the first of said annt rie i ta a 
retaining the title as further security for all of said installments, 


. ¥« ‘° 3. e ee ] 2) aes > ‘ . . . : 
in lieu of said personal security required of the anes Ol sta 


chasers for the first installment of purchase-money as aforesaid, the 
said commissioners are authorized to receive from any purchaser or 
pure ‘hase rs, as collateral] security the re fir, any C vat lel Ces of debts 
proved in this cause and which it may appear to said commission- 
und which 


ers will certainly be paid from the procee ds of said sale : 
may belong to said purchaser or pul eh; asers offer r the Same as 
collateral security, the just and fair amount of which collaterals 


shall be dete rmined by said commissioners: and said commissioners 
» ™ . . + “> . , 
are directed to cause said property to be laid off into lots and par- 


eels, with such rights, privileges, and restrictions to be at- 


lo4 tached to each lot or parcel, In such manner as may seem to 

them most judicious, se the occupants, their families and 
guests, shall have the privilege to use the water of the White Sul- 
phur Springs for d-inking te elgg and they are farther directed 


to cause a plat of said lots and parcels to be made for exhibition on 
the day or days of sale; and said commissioners are hereby directed 
tO proceed as soon as practicable to cause the subdivision bereinbe- 
fore mentioned to be made and to report the same to the court at 
the next term ; and in making the: or ah ibefore directed they, 
or those of them who may act, shall offer the said property at pub- 
lic action in two ways as follows, viz., by offering the same in 

lots and parcels into which they may have caused t . 
subdivided and by offering the same as a whole, so as to ascertain 
by which method they can realize the largest amount of money out 
of said property ; but in making a sale as a whole it is farther or- 
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dered that the commissioners shall not include in such sale 2,800 
acres of land, or thereabouts, known as the Hoke land, but they 
shall sell the said Hoke Jand separately, inasmuch as there are cred- 
itors having specific liens upon said Hoke land; and the said com- 
inissioners are also directed not to sell the lot’ or parcel of land 

now held and occupied by Wm. B. Calwell, except subject 
135 to the life estate of the said Calwell therein; and it is further 

ordered that said commissionersshall at the time of offering said 
lots and parcels they also offer exclusive privilege of bottling, ship- 
ping, and selling the mineral waters on said property from the first 
day of October to the first day of June in each year perpetually, 
subject to a sale of the property as a whole and subject to such 
restrictions as the commissioners may deem necessary, and said 
commissioners are also directed to offer at the same time for sale at 
public auction the exclusive right to keep one or more bathing- 
houses for baths of said White Sulphur Springs water, with with 
the undertaking on the part of the purchaser or purchasers of such 
right to keep said baths open for persons occupying any part of said 
White Sulphur Springs property at the same rate of compensation. 

And said commissioners are authorized to take to their assistance 
in making the subdivision of said property and the plat aforesaid 
some competent surveyor, and they are directed to make report of 
all their proceedings under this order to the court and file with 
said report the plat aforesaid and all the bonds they may cirn from 
the purchasers. 

And said commissioners are further directed, out of any 
136 cash payments that may be made to them, to pay the costs 
of advertising and surveyors’ and auctioneers’ fees, but said 
commissioners shall not proceed to make sale of said property under 
this. decree until they, ortwo or more of them or some one for them, 
shall enter into bond, with good security, to be approved by the 
judge of this court, in the penalty of one hundred and twenty thou- 
sand dollars, payable to the President of the United States and con- 
ditioned for the faithful discharge of the duties of their office or 
trust. 

And it is further ordered that the purchaser or purchasers of the 
said property shall be entitled to the possession thereof on the 1st 
day of December next after the sale thereof shall be confirmed by 
the court, or if said sale shall not be confirmed until after the 1st 
day ot December next after said sale, then possession is to be given 
within thirty days after such confirmation. 

And it appearing to the court that since the last hearing the 
hotel building erected by Geo. L. Peyton & Co. at the depot of the 
Chesapeake & Ohio Railroad C ompany at the White Sulphur Springs, 
in accordance with the terms of a decree rendered in this cause on 
the 20th day of August, 1875, and the documents referred to therein, 

has been destroy ed by fire, and that by reason thereof a heavy 
137 loss has been incurred by said Geo. L. Peyton & Co.; and 
it also appear ing that the term of five years mentioned i in s said 
decree will expire on the 1st day of November, 1880, so that less 
than four years of said term yet remain, and that unless an hotel is 
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erected (@ said depot certain rights and privileges: belonging to said 


White Sulphur Springs Company will be lost; and it also appearing 
to the court unreasonable to require said Geo. L. Peyton & Co. to re- 


aid 


build said hotel, to be used by them only for the remainder of s: 
term of five years, even if the court had the right so to require, it 

ordered that said Geo. L. Peyton & Co. shall have said term extended 
till the Ist day of July, 1882, and the said Geo. L. Peyton & Co. shall 
proceed to erect an hotel at said depot on or near tl 


IS 


he site of that 
which has been destroyed on the terms and conditions and in the 
manner set forth in said decree of August 20,.1875, and the docu- 
ments referred to therein, except that the hotel so to be erected shall 
cost not less than ten thousand dollars nor more than forty thou- 
sand dollars, and shall be commenced without delay and completed 


by the Ist day of July, 1878, and hold the same until the Ist day of 


} 


July, 1882, as aforesaid, instead of the Ist of November, 1880: and 
it is farther ordered that said commissioners of sale do also sell the 

rights & privileges of the said White Sulphur Springs Com- 
138 pany in and to the hotel to be built under this order by G. 

L.. Peyton & Co., including the right to take said hotel on and 
after 1 July, 1882, at valuation as herein provided by the decree of 
the 20 August, 1875, and said documents hereinbefore referred to, 
and to hold & perpetually enjoy the same, together with the same 
rights & privileges granted to G. L. Peyton & Co. during their term; 
and it is farther ordered that the lease of the said White Sulphur 
Springs property made to Geo. L. Peyton & Co. for the years 1876 & 
1877, the said firm being composed of Geo. L. Peyton, H. M. Bell, 
R. H. Catlett, J. Fred. Effinger, & M. Erskine Miller, shall continue 
until after the sale of said property, as hereinbefore provided, the 
said Geo. L. Peyton being present, and for himself & his partners 
agreeing to acceptsaid lease upon the same termsand conditions asthe 
lease for the two years aforesaid, except that the terms of said lease 
are modified to this extent and no further, that if the large hotel 
building at the White Sulphur Springs shall be destroyed by fire, 
tempest, or other casualty as ts render it or the greater part thereof 
unfit for the uses for which it was built, that then the rent of the 
property shall be diminished by such an amount as may be fixed 


upon and determined by arbitrators, one selected by Commis- 

sioner Mathews & the other by Geo. L. Peyton & Co., 
139 and their umpire, whose award shall be final & conclusive ; 

and it is further ordered that Commissioner Henry M. Mathews 
do proceed to take bonds or notes, with good security, as he did under 
the lease for the two years aforesaid and to collect the same when 
due and to disburse the money collected as he has heretofore done 
and make report of his proceedings under this order to the court 
from time to time. The court doth further order that said H. M. 
Mathews, commissioner, do make enquiry & report to this court 
whether any, &, if any, what, fees should be paid out of the fund in 
this cause to W. W. Gordon & Isaac H. Carrington, attorneys for 
the White Sulphur Springs Company, and to Wm. A. Quarrier, at- 
torney for plaintiffs, and also whether any, &, if any, what, amount 
should be paid to A. N. Wellford, president of the White Sulphur 
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aces Jom pany, on account of his expenses and salary, and what 
any, should be paid out of said fund to any other counsel in 


And al another day, to wit, at a district court of the ant } ited states 
for the district of West Virginia, held as aioresaid, ane ay, the 
7 " ’ 4 T ] 7 4 Pere ss 
I2th day of Novem be r, 10/ ¢ 


lf appearing that no one Is invoking t the action of the court 

° ae Se a. ¢ — eee 

140 1h this cause at this term, 1t 1s ordered th: at the Cause De CONn- 
+ 


nued until the next term. 
. , . 5° . , } i} wee . ; 
And at another day, to wit, at a district court of the United States 
he district of West Virginia, held as aforesaid, on Saturday 


f, . 
a i 
the 4th day of May, 1878: 
¥ . o¢ ~ dav h ara wWrodayN + | Q 7 . re for} Lp] - _ } P } 
Liis Cause was this ca itdadiW a wd Nn the papers OPIMeriy read, ane 
was argued by counsel; and it appearing to the court that the in- 


t f > _ Is a ( 98 +h o>. . : “ ] 
terest for the veal ending October 15th, 1868, on the cou pon bonds 


of the White Sulphur Springs Co. No-. 1, 2, & 3, part of class No. 6, 
in Commissioner Mathews’ report and known as the “ Erskine debt’ 
has never been paid, and that the interest on bond No. 4 of same 
class for the years ending rrom 4 letober 1D, 1 SOS, to ( ectober i>. LS77, 
except 4% upon the principal part for the two years ending Octo- 
ber 15, L875, and October Ld, 1877, has never been paid, the court 
is of opinion, and doth order in view of the fact, that the property 
conveyed to secure said bonds is ample to pay the same princip: ' 
ind interest. as well as all prior liens, and that a sale of the said 
erty has been postponed in the interest of subseque nt liens ; 
the said unpaid interest on said bonds No-. 1, 2, 3, & 4 shall 
stand on the same footing with the interest on said bonds, 
14] which is evidenced by coupons, and shall, like such coupons, 
bear interest from the dates at which said interest became 
due until paid; and the court doth further order that the assignees 
& holders of the interest of said bonds for said years or any part 
thereof which has been assigned and transferred by the holders of 
the bonds shall be entitled to and shall have priority over said 
bonds, coupons, and other interest not transferred, such interest, 
however, transferred as aforesaid to be entitled to priority according 
to the dates of its maturity. 

And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as praia on ‘Tuesday, the 
7th day of May, 1878: 

This day George L. Peyton & Co., the lessees of the property of the 
defendant, The White Sulphur} Springs Co., appeared in court and 
filed their petition praying that certain modifications therein set 
forth be made in the deeree rendered herein on the 5th day of May, 
1877, and the court, having duly considered said petition and the 
decree therein referred to and no objection being made thereto, is of 
opinion that the modifications of said decree prayed for are reason- 

able and ought to be made. Itistherefore adjudged, ordered, 
142 and decreed that the said lessees , Geo. L. Pey ton «& Co., be al- 
lowed further time to build and complete the hotel men- 
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tione “<1 in said decree until the tet lay of October, 1879, and that the 
lease of : sald petitioners of and upon i e sald hotel when SO built be 
extended to and continued in force till the first day of | 
1884; and it is further adjudged, ordered, and decreed that in ea 
of the interruption of business and travel by reason of strikes and 


A . 

: | ‘ » / — } , = . . 

disturbance 1n the cout try dur Ing the approaching spring season 
| Pam 

i " icy | De as 7 ! eM } } . 
whereby the business of the said petitioners, as the lessees 01 the 
. ' + <7 , Lh = ~ ryyi 4 ’ = ] ' 
roperty of the said defendant, The White Sulphur Springs Com- 


: 
; 


: , —— i } ] } . > 1 ‘ . 
pany, SNaii be damaged and injured, the commissioner a 


AlN 1 lie wea ' “1 a, F ‘£ Se } 
Olnted 1n this case to take accounts, We., do, 11 requested DV sald 


petitioners, take, State, and report tO this court an aceount of the 
a y A oe Rast ae ‘alee > 4) 
Inyury and d: images sO Sustalineé d. by them for the action of the court 
ne ‘ s a es eon WAR 1Q°7 iy ee 
thereon ~and that the said decree of May OLN, 1O¢ 4, herein be modl- 


P 71 ? ne ’ ae ’ } ; . " : 
fied in all the } part iculars hereinbefore mentioned, and this cause bs 


continued. 


* - . 7 * . t e + ‘ 
Abd at another day, to wit, at a district uurt of the United States 
3* r . 
ior the district oi \ est Virginia, held iS aioresal on I IULTS- 
7A } ' 7 ©) 
( au aft ; 
ito aay, tne PLD day Ui May L3did 
H ven ? cy ‘ Q] i ry) . . “y oe 4 i] : — in =r } Ps ? a > | 
kCGOMall OiaCk, tOorvwiwer MaPrsnal OF this JUdCIClAaL QGISLTICL, 
L, cy , . ¢ } ’ +i] ‘ . fyi ti “ ’ . > | _ Deen al y ] . + 
navinge presented a fee Dlll, amounting to one hundred and eight 
] is ec teyy eh > #42 | ’ } ™ . . ~~ } } cl +} + | \ “rai¢ } > th ‘ » i a | 
Gaouars, lor services DY Nim rendered 1H this sult aS sucn marsnal, 
¢} ’ } + | , ) | th “| P . ‘ 7 j m 1c ? } | xy ‘| . , t 4 = . 
and the same having been seen and insp ‘ancien Dy the court, 1t 1S or- 
dered that Commissioner Het Ory M. Mathews do, out of any money 
> 3 . + , , ™ . , | . 4 ; 
} . } , a ¥  Z 2 : 4 ‘2 ¥ . j ‘ { ; i 
in his hands to the credit of this suit Day tO Sala oiack, Sala Mmar- 
I ] ‘ t ] . ] i " vf | > ; ‘ 
Slldi aS aforesaid 108, and take proper yvoucner thereiol 
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ice of Alex’r F. Mathews, A. C. Snyder, and R. F. Den- 
x 


‘ 
/ ee . é : 
nis to set aside the aecree entered In this eause on tne 


] ad aver ) J ‘ , : ae ae : x , g: , ™ : = ae 
May. 1878, for reasons set out in said notice: 

|) : ] mm k= } a, Fee : a ; he . ane oe aati 

Before the Honorable John J. Jackson, judge or the district court 


tes for the district of West Virginia, at chambers, 


ni a 
; ~ } : — 0 
in the city of Parkersburg, on this the 15th day of July, 1878: 
: ’ : ; ’ ' 7 1 DY 
This day came the said Alex’r F. Mathews, A. C. Snyder, and 


* . , ‘ on , | . ioe P ; —* 
IH’. Dennis, bv the ir attorneys, and produced their notige of sa 


tion, aun served on George L. Peyton W Co., accompanied : 
itidavits of the s: aid Alex’r F. Mathews and A. C. Snyder and 


144. of James M Nickell in support of said motion, as also the 
White Sulphur wig 3 Co., by its attorney, and moved the 


said judge to set aside the said decree in said notice mentioned for 
the reasons therein sadabnih) and thereupon came the defendants, 
George L. Peyton & Co., in said notice mentioned, by their attorneys, 
and resisted said motion, and the matters of law having been in part 
argued by counsel and considered by the said judge, it is ordered 
that the further hearing of said motion be, and the same 1s hereby, 

adjourned until the second day of August, 1878, at Charleston, in 
this district, at a court to be then and there held: and it is further 
ordered that either party may take such depositions as they may be 
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; f } 17 2 _ - ~ : } « 
advised, to be read at the he: aring, upon notice, as required by law, 
duly served upon the parties or th elr attorneys, and notice served 
upon either of the marties making y thi iS motion or the ir or his coun- 


: 
sel; upon George L. Pi yton, for George L. Peyton & Co. or their 
counsel ; upon W. W. Gordon, counsel for White Sulphur Springs 
Company, 1 Wm. A Quarrier, counsel for the plaintiffs in the 
ab ed Calise, shall Dt suthicient. 


x ‘ . i | } ? rr , Ji Y. M 
‘4 sy ; « 7 $ '« es Pz ; Bareatay®s? »G* a ° 
Endorsed: Enter: J. J. Jackson, Judge. Leste: Jasper oore, 
} } —_ ; : Li? 
>rcyyei ’ se TF 
‘ 
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L40 And at another day, to wit, at a district court of the United 
; . ] & ue 9G, \ 117 yald a ‘harlec 
States for the distri Vest Virginia, held at Charleston, 
i Wisdaebdle .the 2nd day of Aug st, 1873: 
} ] \ , "3% o“’y j ' . i " 'y ye? > | . . 2" ’ a + v 
It havi bes n suggested to the court that it had improvidently 


ordered the pay ment of compourd interest on certain of the debts 

in the Singeton mortgage and the Erskine mortgage, it is 
adjudged, ordered, and decreed that Henry M. Mathews, commis- 
sioner in this cause, do inquire into this matter and report to the 
next term of the court whether any such compound interest has 
been paid or ordered to be paid to any of the creditors aforesaid, and 
this order is directed to be served on said Commissioner Mathews 
forthwith, and the said commissioner is ordered to give notice of 
such inquiry to all parties interested therein. 


] 
ecuread 


And on the same day, to wit, at a district court of the United 
States for the district of West Virginia, held as aforesaid, on Wed- 
nesday, the 2nd day of August, 1878: 

The court doth adjudge, order, and decree that the decree ren- 
dered in this cause on the 7th day of May, 1878, is modified and set 

aside in so far as it decrees that Geo. L. Peyton & Co. shall 
146 - have the right to occupy the building which may be erected 

at the depot of the Chesapeake and Ohio railroad until the 
first day of October, 1554, and doth decree that the date of such 
occupancy shall terminate on the Ist day of July, 1882, as is pro- 
vided by the decree rendered in this cause on the 5th day of May, 
1877 


And at another day, to-wit, in the United States district court for 
the district of West Virginia, at Charleston, September 9th, 1878: 

On the petition of John Stewart and D. K. Stewart, this day filed 
in the above-entitled cause, it is ordered that the said Mrs. Gay and 
John Echols, trustee, do appear on the first day of the November 
term, 1878, of this court, at Charleston, West Virginia, and show 
cause, if any they can, why the prayer of the said petitioners should 
not be granted, they having been first served with a copy of this 
order at least ten days before the said first day of said term ; and it 
is further ordered that in the meantime Com’r Mathews be enjoined 
and restrained from paying out of the rents of the property of the 
White Sulphur Springs Company accrued, accruing, and to accrue 
to Mrs. Gay or her assigns, or to John Echols, her trustee, anything 
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OZ WILLIAM A. STUART VS. C. 8S. GAY ET AL., &C. 


twentv davs of the time and place of taking said account to said 
. 

Peyton & C 

(nd on the same day, to wit, at a district court of the United 
States for the erate! of ne Virginia, held as aforesaid, on Sat 
urdayv. the 9th day of Nove r, 187d 

Chis day the commissioners appointed under a former decree in 
this cause to make a f the property in the bill and So py 
mentioned made their report, which is ordered to be filed, and 1 
ippearing from said report that no sales was made, it is ordered | “i 

‘ : . . , e 
the said Commi issioners ado Ag AI ad ve rtise 1h such Manner as the VY 
may dee ty) best the property for saie, to take place Ol} the premis CS, 
in pursuance of the provisions of the decree heretofore entered in 
this « iuse and DV consent ot hae parties LO this Cause, who hereby 
| 

assent to this order in Opell courte: if is further ordered that the de- 


s 
} ai starad 3n th a aaa lsrantina h — >: eee of eid 
ecree neretotrore enrered lll vbois Cause AILYectii - how Lhe SAaie O Sa lt 


1 
i i 
; 6} } 7 } } 7 P 
property should be made shall be modified so as to authorize 
' 
i 


590 and permit the commissioners to sell said property either at 
private or public sale and as a whole or in parcels, or any of 

ae privileges mentioned in the deci Se oi sale In this cause hereto- 
fore made, as mav seem to the commissioners best for the interest 


of the creditors to this cause, and to report to the court their action 
in 1 egard to the sale of the whole lands or of any parcel or parcels 
thereof or of any of said privileges for approval and confirmation, 
: : ie sale confirmed, either in 
, after notice to counsel of such action being 

1 in all other respects the decrees heretofore entered | shall 
stand as they now are; and the question having arisen as to the 


rights of t 1e lessees to hold over as a matter of night until a sale of 
} Ds ee : my oe 
tbe property be made, 1t 1s ordered, by like consent of parties, that 


the lessees hold the = ensuing year on the terms of 
Line ir late le ase ol the propel rty, and as to their right LO hold longer 
| ‘~t postpones the adyt dication of the question to a future 
lis court, but this order aS to the right Ol f the | lessees to hol 1 

is not in any manner to affect their legal rights, whatever r they 
may be, under the former decree of this court, they hereby giving 
otice that they do not assent to that part of the decree of this 


free oed | ammnd 


15] And at another day, to wit, at a district court of the United 
ites for the — of West Virginia, held at Charleston, 
on Tuesday, the 26th da ' November, 1878: 

H. L. Wigand having asduesd to the court an attested copy of 
the order made in this cause on the 9th day of November, during 
the present term, allowing to N. T. Pate & Co. the sum of one thou- 
sand and ninety-five dollars and four cents ($1,095.04), for painting, 
We., as stated in said order, with an assignment endorsed on said 
attested copy in the words and figures following, to wit: 


a 


“ RICHMOND, VIRGINIA, November 19th, 1878. 
for value received we hereby assign to H. L. Wigand the amount 
of ine thoteied and-nivety-1 five doliars and four cents ($1,095.04), 
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of said church that is under the charge and government of the dio- 
cese of West Virginia, for the purpose of erecting on said lot a church 
and parsonage , and the said commissioner is directed to retain a 
lien for the deferred instalments of pt So in sald 
deed said commissioner is directed not only to convey to the pur- 
chaser the title « yf s; phur Springs C OmMpan v, but to re- 
lease the liens of all the creditors who have liens upon the same. 


.' ~ + _ +E? ¢ — } a + ~ + c C ? - Y al ~ \ oN 

And atanot ther day. to wit,in the district court ol the [ nited States 

¢ I; . at ¥ / L] aa, _ <<) <>} ‘ i c) | OT *> | Fa ~~ e & ‘> TO” ( 
for the district of West \ Irginia, at Unarieston, (Qcetobdel L3th, LOGY, 


in vacation: 

I his day Special Commissioners Wm. A. Quarrier, W. W. Gordon, 
Henry M. Mathews, A. C. Snyder, and Jasper Y. Moore returned 
toner report of sale made by them of the W hite Si ulp yhur _ Ings 


prope rtv under decrees rendered 1n this cause, W hi ic h re} Ort s filed: 
; : é' ’ ) or 

and on the same aay W.A.Stewart, one of te creditors of the W hite 

Sulphur springs ( oOmMmpably, Ltenaereda exceptions In WP! ting to sald 


report, bearing date October 2nd, gr gy exceptions are 

155 ~—s filed; and on the same day Samuel Price, Esq., attorney for 

the children of Mrs EE Grockett, ant Price, their trustee, 

a ind William A. Stewart, creditor of said company, tendered exCcep- 

ions in writing to said report of sale, dated October 9th, 1877, which 
casei tind ave fies Aiod 

Teste : JASPER Y. MOORE, 
Clerk Dist. C’t U. S., Dist. W. Va. 


a. 


7 7 P . j : . P : " 2 lie ; ‘ * A . : . 7 ‘ ’ 
ic report of saie referred toin the loregoing order 1s 1n the words 
and figures following, to wit: 


4 


To the Hon. John J. Jackson, judge of the district court of the 
United States for the district of West Virginia, sitting at Charles- 
ton, in said district 

The undersigned, commissioners appointed by your honor and 

irected under decrees made in the suit of Charles S. Gay & others 

v. The White Sulphur Springs Company and others, pending in 

said court, to make sale of sic tanidacaned peiaente of the del, the 

W hite Sulphur 5 ae abe ompany, in the bill and proceedings metni- 

tioned, submit the following report: 

That pursuant to the big isions of the decree of May the oth, 

1877, they caused the tract of 7,000 acres of land upon which the 

isk eters and all the improvements are located to | 

156 ~~ divided and laid off into four parcels or subdivisions, exclus- 

ive of the lawn, the sulphur spring, the brick hotel, and the 
privileges of the use of the mineral waters for bottling and bathing 
purposes, and Lac era on pean gaat ch the boundaries 
of said subdivisions are designated, as will appear from said plat or 
map and report filed and made risaeh of Shin comets 
That they prepared an advertisement for the sale of said property, 
designating said subdivisions and giving the manner and terms of 
sale, and had said advertisement published in ‘‘ The State,” a news- 
paper published in Richmond, Virginia, and by handbills for six 
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has been taken, as required by the decree. The said bonds 

159 ~=are herewith returned, and the cash payment is held by the 
commissioners subject to the order of the court. 

That at the time said property was offered for sale the commis- 

sioners announced that by virtue of the provisions of the decrees and 

discretion vested in them thereby they would sell it, and they did 


sell it, subject to the following exceptions and reservations, viz., re- 

; 1 ¢ Sd ee Be ee ae ey res 

serving tne life estate ol \ m. 14 alwell inh the lot oi two acres 
| | 


x —ew S P } Pre + i ie ’ ' 
uD he now resides, the lease of Weo. L. I eyton wW Co. on 
tne premises at the depot where the Pevton House stood, Lhe 


family cemetery of the former proprietors of about one-fourth acre, 
nd excepting the lot laid off for the Episcopal church as defined 


1 ) hg 

on the plat filed as aforesaid and the lot conveyed by the White 
Sulphur Springs Co. to Jeremiah Morton and others for the Metho- 
dist ehureh by leed dated October 29, 1859, a COPY of which deed 


i 
is herewith filed as part of this report. 
Chat for the tract of 2.800 acres of land near the Ches. & O. R’y 
in Alleghany county, Virginia, no offer was received and no sale of 
it 2¢ was therefore made. 
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[In addition to the above the am’t allowed as commissions to the 
commissioners must be provided for. 

The commissioners deem it proper to say that unusual and extra- 
ordinary efforts have been made by them to sell this property a 


| 


the highest price within their power; not only has it been offere 
two successive years, but the sale has been postponed and the bid- 


ding reopened day after day with the hope and upon the suggestion 
that combinations might be formed amongst creditors or between 
other parties with a view to the purchase. The largest creditors 
have been personally present, and every suggestion made by 
them to facilitate the sale has been regarded and two or more of the 
commissioners have visited the cities of Baltimore and New York, 

and in the latter place especially have personally called the 
161 attention of large real-estate brokers to the property and en- 

deavored to interest them in procuring bidders amongst cap- 
italists and hotel-keepersin the Northern cities. The commissioners 
having exhausted all the means within their powers to effect an ad- 
vantageous sale, they do not see that any further effort on their part 
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to the parties of the time and place of his appointment for the pur- 


pose, and have said account and his . port thereof ready for 

164 rn by the judge of this court in Chi arle ston, on the 19th 

| f December, 1879, at sath place a as said judge shall desig- 

ite, saan notice of which will be given to the counsel of the 
Dal CS 

And on the same day, to wit, at a district court of the United 

States for the district of West Virginia, held as aforesaid, on the 


day last aforesaid : 

It appearing from the report of the commissioners of sale filed in 
this cause on the 15th of October, 1879, that heavy expenses have 
been ineurred by said commissioners or costs of advertising and 
aAuc LION es. r’s services. it is ordered and de cre ed that H. M. Mathews. 
the receiver of the court in this cause, do pay the bills for advertising 
and auctioneer’s services referred to in said report out of any fund 


. " ° ’ , 
’ — ~~. mo. Na tr, . 2, LOnrt tr 
whoicn may come into — hands Irom ren property. 


5 } — } ~_eog — aa i . - 4 ~ 4 — 2 ‘ a4 “ 
Andon thes same day, vo wit, at a district court of th 1c U1 ited otates 
z 


ro \: 7 ee ae. “See. es a peer 
for the district of West Virginia, neld as a iforesaid, on the dav last 


This cause came on further to be heard on this day of the 
165  term,upon the report of Master Commissioner H. M. Mathews, 
in respect to the fees of counsel filed Oct. Sth, 1878, and the 
depositions tiled therewith, marked », C, and exceptions to said 
port and depositions taken by Wm. A. Stuart and Margaret L. 
Gay, and was argued by counsel. Upon consideration thereof, the 
court overruling the exceptions to said report so far as the same may 
be construed as applying to the fee al — by the master to William 
A. Quarrier of five thousand dollars for his services as counsel in 
the conduct and management of uaees doth adjudge, order, and 
decree that a fee of five thousand dollars be allowed to the said 
William A. Quarrier as compensation for his services as counsel as 
aforesaid in this cause, and that the same be charged upon the fund 
under the control of this court and be paid out of the same when 
realized ; and in respect to the other matters contained in said report, 
and the depositions filed therewith, the court doth sustain the ex- 
ceptions to said depositions and doth set aside said report except as 
aforesaid. 
And it is further eee ordered,and decreed that Master Com- 
missioner H. M. Mathews, in pursuance of the decretal order 
166 herein of the 15th of May, 1877, do inquire and report to 
this court whether any, ant id, if any, what fees, in addition to 
that hereinbefore allowed to said Wm. A. Quarrier, should be paid 
out of the fund in this cause to counsel connected therewith ; 
whether any — what amount should be paid to A. N. Wallford, 
president of the White Sulphur Springs Company, and whether 
any ; and he will proceed to act under this decree and to take the 
testimony de novo in connection with the matters of inquiry afore- 
said, after reasonable notice to the parties of the time and place of 
his appointment for extending this decree and taking the testimony 
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aroresald, and he WI1ii har e his report and the dé positions and dadocu- 
mentary evidence, it any, accompanying Lne same, ready ior the 


: . } x ’ ] ‘3 Te 5 ) ‘ _ | ’ ny ‘ ’T> 7 . <> ~h ik 4 _ i] O+l, 
hearing of the questions arising thereon, in chambers, on the 19th 


‘ nS ~ 
3 . me ] ms ¢ , —_— | } 4 | ’ } ? | i 
gaay ol December, IS7Y, at sucn Piace as I lage Of this court snail 
, . 
| 


es Lin aucune eval 1 von 1 F 
designat , of which reasonable notice will be given to the counsel of 
' ° ° . 4 2 y ‘ 
the saietion: and the commissioners of sale, whose report was filed 
sn tha 12 trnhar 18'7¢ ill rannrt ton +t! eo a ama 
on the loth of October, 1879, will report to the court, at the same 


so EN ] 323° 7 a | SN. ae Fe sh 
tlme and piace, What additional a ee ll any, snouid pe 
vonrctedees to W. bg rocto! Smit I ior nis services aS surveyoOl 
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tey acting unde! these orders. 
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And On tne same aay, to Wit, at a GIStrict Court OF the UnhIted 


States for the district of West Virginia, held as aforesaid, on the day 
last aforesaid 

This day Margaret L. Gay and William A. Stuart, by their coun- 
sel, fendered their oumations to the report of the commissioners of 
sale filed on the 13th of October, 1879, which are ordered to be 
filed; and thereupon the cause came on to be heard further at this 
term and was argued by counss upon consideration thereof and of 
the matters stated in said exceptions and of the statement made in 
open court by the purchaser, Alexat l’. Mathews, to the effec 
that, whilst he is willing and prefers to have said sale confirmed, he 

oe . 


IS UNW1lLI1DE to Insist upol such connrmation 1n opposition to 


h 
‘ . - ,° ‘: : A : : . aad i i] B. 1 
wishes of the creditors, the court being Of Opinion that sala sale 


should not be confirmed, it is therefore adjudged, Ooraecrea, ana 
dec ‘eed that the sale made by said oo to said Alexande! 


2 
I Ma th | 2 1d ? ; set aside an 1 annn 
. & Ai it WS WC. al }¢ tl ie Sani} G is ic rel DY. Sct aS1id ¢ cCALALA GAiLiit 
said commissioners are directed to surrender to said purchaser the 
} ] ; 1 ) rOYaty 1 . th, To maim 1 
bonds executed by him and to repay to nim tne Casn pald ll 
168 pursuance of the decree of sale; and it is further adjudged, 


orde red, and decreed that the commissioners of sale do agai 


proceed to offer said property for sale upon the terms and in pursu- 
ance of the provisions of the decree rendered herein on the 5th day 
of May, 1877, as modified by the decree of the 9th day of November 
1878, except that, in case a sale of said property be not nocten pri- 
vately on or before the 3lst day of ' Marc -h, 1880, said commissioners 
do, after having given notice of the time, place, so terms ur sale 


for at least two months, as prescribed i in said first-named decree, com- 
mence such sale on the premises on adusaanc. | the Sist day of 
March, 1880, and continue the same on consecutive days as long as 
may be necessal ‘y; and said commissioners will report any sale 
they may effect under this decree for confirmat : 
at its next term, and in anv event report their proceedings in t 
premises. 

And the court, being of opinion that the sixth exception filed to 
the report of sale by the plaintiff, Margaret L. Gay, was well taken 
would, in order to avoid objection to any future sale on this ground, 
direct that the 200 acres of land referred to in said exception, which 

is covered by both of the deeds executed to secure the Single- 
169 ton and the Erskine bonds, be sold separately, but it being 
conceded by all parties, by their counsel, in open court that. 


on by this court 
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said 200-acre tract embraces the White Sulphur Springs and the 
valuable improvements of the White Sulphur Springs property, and 
that in any sale of the entire property which could be confirmed by 
the court the value of the sale money of said 200-acre tract must 
exceed the amount necessary to discharge the Singleton trust deed, 
it is thereupon and by consent of p arties adjudged, an and de- 
creed that said commissioners proceed to sell said property as here- 
tofore directed and as if the 7,000 acres, more or less, ne at in 
said decree of May 5th, 1877, as constituting “The White Sulphur 
Springs property proper,” were covered by the Singleton trust deed, 
the tract known as the Hoke tract, containing 2,800 acres, more or 
less, to be sold separately, as heretofore directed; but this decree 
shall be without prejudice to the right of those claiming under the 
Erskine mortgage, if any they have, to insist (if need be to protect 
them from loss) on a sale of the 750 acres covered by the Singleton 
trust deed, but not embraced by this decree of sale; but the said 

commissioners in making any sale under this decree are di- 
170 rected to exempt therefrom the lot of land heretofore sold 

to the Right Reverend George W. Peterkin under a former 
decree in this cause. 

And said commissioners are further directed to except and reserve 
from such sale the life estate of Wm. B. Calwell in the two acres of 
land upon which he now resides; the lease of George L. Peyton & 
Co. on the ws mises at the depot where the Peyton House stood ; the 
family cemetery of the former proprietor, containing about one- 
fourth of an ace re, and the lot heretofore conve yed by the White Sul- 
phurCompany to Jeremiah Morton and others forthe Methodist church 
by deed dated October 29, 1859, a copy of which is filed among the 
papers in this cause, and also the house and improvements on the 
lot occupied by E. F. Wicker and put th lereon by said Wicker under 
an agreetinent executed by Wm. Bb. Calwell, president, &e., on the 
10th day of January, 1874, as shown | by a contract in writing, marked 
“W. B. C.,” herewith filed, the privilege being reserved to said 
Wicker to remove said house & improvements from ssid lot in case 
there should be a sale of the premises as aforesaid. 


7 


17] And at another day, to wit, at a district court of the United 
States for the district of West Virginia, at Charleston, De- 
cember 20th, 1879, in vacation : 

In pursuance of the decretal orders in this cause entered in term 
on the 19th day of November, 1879, in respect to the improvement 
accounts of George L. Peyton & Co. ~_ in respect to the claims of 
W. W. Gordon, J. H. Carrington, and James F. Patton, administrator 
of Allen T. Caperton, « deceased, for compensation of counsel, reported 
against the fund under the control of this court, and of A. N. Well- 
ford, for aN Sepa as president of the White Sulphur Springs 
Company, this cause came on to be heard before this court, in 
chambers, in the city of Parkersburg, on Friday, the 19th day of 
December, 1879, and by adjournment on the 20th day of December, 
1879, upon a report made by Master Commissioner Mathews in re- 
spect to the matter of the improvement accounts, and upon exami- 
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nation of witnesses in respect to the matter of fees and compensation 
aforesaid, no report thereon having as yet been returned by the 
master, the same not having been closed by consent of parties, and 
was argued by counsel ; upon consideration thereof and for reasons 
satisfactory to the court it is ordered and decreed that t 
72 ~=‘time for the hearing of said matter be postponed till the 17 


U 
| he chambers of the | tl 
€ cnamoers of the judge of LUIS 


Penne 
— 


] 
day of February, 1880, in 

court, at Parkersburg, or at any O 
this court may designate, reasonable 
to be given to the counsel of the parties 1 interested, and that Master 
Commissioner Mathews, to whom is recommitted his said report as 
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} 
ther time and ce the. 
ie 1:0t1ce OT sucn change, lt made, 


to 7 In Iprovement accounts, proceed, after due and reasonabl 
notice to — parties interested and their counsel, to execute the de- 
retal ord aforesaid as prov ‘ded { for therein, and that he make and 
include 5 hile report a fu and complete statement of the improve- 
ment accounts from the year 1875 to the year 1879, both inclusive ; 
and it is further ordered pret the parties, as they mav be advised, 
mav take additional testimony in the cause, either before the maste 
therwis Iipon reason- 


at the time and place of his appointment or oO 
abie notice to the adverse parties interested and thelr counsel, which 

¥. . . 10 ’ } | : ee _ Te ik e 4 hy i] > — ae) 4 4 — * ] 
testimony shall De returned by the maste) WILN the reports required 


to be made by him as aforesaid. 


Endorsed: “ Jackson, judge. 
Moore, clerk dist. c’t U. S., D. W. Va. 


ms) P , } : ' 
173 And atanother day. to wit. in thed rt of | ed 
states fo ee district Ol \\ est VIrgell Wha SLO! Vi reli 

16th LSSO 
his cause Came on this thy gay O! Vi LOOYV, | 0 ira 
by consent of all the pa rtl mterested 1n the questions arising upod 


the motion heretofore ade’ yy counsel of Margaret L. Gay & others 
to set aside the order made in this ca : iy of Jun 
1879, on the papers formerly read and on the reports of Commis- 
sioner Mathews filed, one on the 3d and the other on the 4th 
of March, 1880, and the exceptions thereto by the said Gay & others, 
and the examination of a witness filed with said reports, and was 
argued by counsel ; on consideration whereof the court, being of opin- 
ion that the said reports and evidence are insufficient to enable 
court to decide said motion, doth recommit the said reports, and the 
exceptions thereto, to the same commissioner, with instructions to 
examine said exceptions and make report thereon; and the court 
doth further order that said commissioner proceed to inquire ant 
report to the court, Ist, the amount of expenditures upon improve- 

ments on the property of the White ee Springs Com- 
174 pany made by Geo. L. P eyton & Co. over an Rahawe the sums 

heretofore allowed them since the Ist day of January, 1875 
2nd, what was the character of said improvements, and whether they 
were necessary and proper for the preservation and use of 
property, and whether they added to the value of said property and 
were of benefit to the creditors, and what sum, if any, should be 
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allowed to said George L. Peyton & Co. for and on account of said 
expenditures, and make report thereof to this court us speedily as 
possible; and said commissioner is directed to give ten days’ notice 
of the time and place for making said examination and enquiries. 

And it is further ordered that the parties interested may take 
such evidence as they may deem proper upon reasonable notice to 
he other. 

‘March Oth, 1880. 

| ‘J. Jd. JACKSON, Judge.” 


To Jasper Y. Moore, clerk U.S. dist. c’t, D. W. Va.: 
y ou will enter above decree. 
JACKSON, Judge.” 
1795 And at another day, to wit, ata district court of the United 


States for the district of West Virginia, held at Charleston, on 
Tuesday, the 4th day of May, 1880: 

This cause this day came on to be further heard upon the papers 
forme ered read and upon the report of Jasper Y. Moore, John Echols, 
Wim. A. Quarrier, A. C. Snyder, & Henry M. Mathews, commissioners 
of sale dated 31st lay of March,1880, and this day filed,to which 
report there is no exception, and was argued by counsel; on consid- 
eration whereof the court, approving the action of said commis- 
sioners and the sales made by them to William A. Stuart of the 
White Sulphur Springs property, subject to the exceptions and 
reservations set forth in the decree of 19th November, 1879, at the 
price of three hundred and forty thousand dollars, and of the Hoke 
tract of land at the price of five hundred dollars, as set forth in their 
said report, doth ratify and confirm said sales and said report, and 
doth order and decree that the purchaser, William A. Stuart, be at 
once put in full possession and use of said property, the title thereto 
being retained by the court as security for the payment of the pur- 
chase-inoney; and the court doth further order that the commis- 

sioners of sale proceed to collect from the said William A. 
176 Stuart the cash payment of ten per cent. upon the aggregate 

of purchase-money and apply so much thereof as may be 
necessary to the payment of the costs and expenses of this suit, 1n- 
cluding their own compensation as commissioners of sale, which com- 
pensation the court hereby fixes at the sum of six thousand dollars, 
which is to be equally divided among all of the commissioners ap- 
pointed by the decree of 5th May, 1877, all of them, in fact, having 
acted and rendered full service as such commissioners, although from 
accidental circumstances the names of all are not signed to the re- 
port which is confirmed by this decree, and including the further 
sum of two hundred and fifty dollars to be paid to Commissioner H. 
M. Mathews and the further sum of two hundred & fifty dollars to 
be paid to Commissioner Jasper Y. Moore for the expenses, &c., of 
the trip made by them to New York with a view of effecting a s: ile, 
and any surplus that may remain after the payment of said costs and 
expenses they shall apply toward the satisfaction of the Singleton 
mortgage, and this court will hereafter make such orders as may be 
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proper for the collection of the. deferred installments of 1 
l77 ~~ purchase-money and the distribution of the same among t 
| partie s to this sult, accor Jing to their respective rights and 
interests. 
The court doth reserve for further consideration whether any, 
and, if any, what compensation shall be allowed to the counsel of 
the White Sulphur Springs Company. 


ry : * “ > : . ‘ r . 4 . . 
rhe report of sale re ferred to in the foregoing order Is 1n the 
words and figures following, to wit: 


‘C.8. Gay & Others j 
US. In Chancery 
ry . ‘ (4) : ; 
CHE WHITE SULPHUR SPRINGS COMPANY & Others. } 
r 17 ~ - 2.2 . * 
lo the Honorable John J. Jackson, judge of the district court of tl 
United States for the district of M est Virginia, sitting at Charles- 


ton: 
rii ° , ° . , ; } 
, Snes " . _ 1 1 LAroa P -\ _—_ ; : : — + * —s 
Phe unde rsis Ole¢ d, : Spec ial commissioners appointed to make sale 

of t ‘eal e dw deapnettioad sn. tha hall:and 
of the real estate and property qgaescribed 1n tne Dlii and 


+ | ‘hit . —— . 24 yc + ‘ > a @ | cy : es 4 ,* | a Tae 
the White Sulphur Springs property, beg leave to respectiuily 


Chat pursuant to the decrees rendered in this cause they made 
diligent effort to make sale of said real estate by way of private 

178 sale, but failed to accomplish the purpose; that pursuant to 
said decrees they caused advertisement to be published in 


. J An - » +! 1 oat on | ae i | eres s } ] 
ie mode and manner therein directed for a public sale, directed by 


tl 
the court to be had On the premises on the olst day of March. LSSO : 
that on that day they offered the same in the mode and manner 
therein og first offering the same in parcels and then asa 
whole; they Liled to receive any ofter for the parcels or privileges 
separately, oad Wm. A. Stuart became the purchase! r of all the prop- 
nat described in the decree of the 19th of November, 1879, subjec 
to all the exceptions & reservations made in said decree, and ex- 
cepting also _ property known as the Hoke lan a situated in Alle- 
gheny county, V irginia, he being the highest bidder therefor, at the 
price and sum of f three hundred ‘and forty thousand dollars ($340,- 
000.00), and at the same time and place the said Stuart became the 
purchaser of the aforesaid Hoke land, situated as,aforesaid, he 
being the highest bidder therefor, at the price and sum of five hun- 
dred doliars ($500); and the purchaser, William A. Stuart, having 
exhibited to the commissioners satisfactory evidence that he is the 
owner of the entire Singleton mortgage, reported as_ the first 

lien in this cause, except two bonds each for the sum of five 
179 thousand dollars, and belonging, respectively, to _ Alex. H, 

Mathews & Dr. A. M. Wellford, the commissioner: — not 
deem it necessary to exact from the purchaser the entire ter per 
cent., as required by the decree of sale, the said purchaser having 
announced his willingness and the commissioners being satisfied of 
his ability to pay so much of said cash instalment as shall be neces- 
sary to discharge the taxed costs of the suit, the costs of sale, and the 
amounts due, respectively, to said Mathews & Wellford. 
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the lot and church situate thereon, situate « 
Springs Tot in this suit mentioned, bein o the 
tioned and described in the decree entered in 
day of November, 1879, and excepted 
id decree,and excepted and resery 

olst aay of March, 1880, tor 

church at said White Sulphur 


nother day, to wit, at a district 
' West Virginia, held at Cl 
May, 1880: 
e matter of Geo. L. Peyton & Ci 
iotion of W. A. Stu: irt, we., to set 
| respect to said aceount on the 2) 
on this di Ly to be we 
ers formerly 
uursuanee of the orde1 
he de positions of wi 
was argued by counsel (it ane 
interested, by r cou 
report as soon as it should “+ 
n consideration . 
eonfirm the 
and equitable 
reimbursed for a! 
he White SulphurS 
for the preservation and 
yr hecessary tO keep it in such a State 
LO prevent a deterioration in the 
njuriou sl) oe irons of the same, and 
a Comm/’r Mathews and depositions therewitl 
| 7090.59, allowed said Geo. L, 
id of June, 1879, was expended 
mn character above mentioned 
ras the court can approximate it, 
wer motion of W. A. Stuart, &e., 
2d of June, 1879, be overrul sd — 
r} 


¢ 
‘ 


=. ah ; 
and the same is hereby, ratified and cont 


sum of $100.00 as aforesaid: and. 

Peyton & Co., by counsel, t 

vhole of said sum of $7,090.59, as « 

June, 1879, it is further ordered tl 
pay to Com’r Henry M. Mathew 


interest thereon at the rate 


e 
fir 


Uli 
‘ ‘ ‘Thiel t | . > at, [9067 } rs) Sire litond +, — 
on whnien the sum aroresala was crealted to sa 


} 
the said (om vr enry M. Mathews will 


account for the same. 

And on the same day, to wit, at a district cor 
for the district of West Virginia, held as aforesaid, on Monday 
10th day of May, 1880: 
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Special Commissioners Wm. A. Quarrier, Jasper Y. Moore, Henry 
M. Mathews, John Echols, and Adam C. Snyder this day filed their 
supplemental report in relation to the distribution of the cash instal- 
ment of the purchase-money arising from the sale of the White Sul- 
phur Springs property and the payment of the costs attending the 
same, which said supplemental report is in the words and figures 
ig, to wit: 


fol} lO Vv 11) 2 
C.S. Gay & Others 
US. In Chancery. 


Tue Waite SutpHyr Sprinas Co. & Others. } 


To the Honorable John J. Jackson, judge district court of the United 
States for the district of West Virginia: 
The undersigned, special commissioners, beg leave to re- 
185 spectfully report that they have had under consideration the 
unpaid costs attending the management and sale of the 
White Sulphur Springs property and the proper mode of making 
distribution of the cash instalment of the purchase-money. In this 
statement they have not included any balances that may be due the 
clerk of this court for fees, whose fees cannot be finally taxed until 
the dismission of the suit, and which can be provided for on the 
coming in of the deferred instalments; nor have they made any 
provision for counsel fees other than those heretofore allowed by the 
cour 
We report the costs as follows: 


Fee allowed W. A. Quarrier --_--..-----......-..... $5,000 00 


Quarrier, commission MEER OR DR St 8 ala, cy OE a 1.000 OO 
A. C. Snyder, . vi bkailiniptinligiia: (tk wbaeh amos 1,000 00 
John Echols, “ a aT Ree SS 
H. M. Mathews, “ cls sichirscs Lo Nis bee edaetis 1,250 00 
yesper ¥. Moore,”  ..... ear ocailen kn olenausacia 1,250 00 
Z W.W. Gordon, “ icbinnies Mein akan sacs. 


Advertisements. 


Harlow & Argobrite, “Greenbrier Independent” _____- 167 00 
i. 1K. sepa, “Journal of Commerce”... ........ ..-. 153 09 
a 2 ere. eens piste... . 355 60 
SEE LS A AL TAREE 120 20 
anes ee re PU a ke 210 60 
youn seruvonr. 47 an Oe. Journal”... 316 00 
i ee ON ne coe wenn 25 00 
ec owneeunion 25 00 
186 Auctioneer. 
neice omine an 150 00 
$13,022 40 
I i iw ee ee $34,050 00 
Amount of cose... ...... ile seis catia Wloka acct ee rca ast 13,022 40 


Bal. of cash to be distributed _....-...___- ---- $21,027 60 
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We recommend that the balance of cash shall be distributed pro 
| rata among the holders of the “Singleton mortgage,” of which there 
are 20 bonds of $5,000 each. 

We are informed by Hon. H. M. Mathews, receiver and special 
commissioner in this case, that the purchaser, Wm. A. Stuart, has 
become the owner of all the Singleton mortgage bonds, except two 
of $0,000 each, held, respectively, by Dr. A. N. Welford and Alex. F. 
Mathews. | 


2 oe 1; eT “vn , ‘ | —— :4 = IO 
Pay A. F. Mathews on his bond____.. $1.051 38 


2 : ‘oe ES, 291 NO” @ 
1 Porat Go He CIATION oon ii is oo it ccce cn cine meee Be OS 


Charge Wm. A. Stuart, assignee, on his 


1] QQ £ m oe . , a es : ry + S 77 - — 4 . ] 
All of which is respectiully reported. 
: i 
, 


7 MOORE: 
eY M. MATHEWS 

A. ©. SNYD ER. 

JOHN ECHOLS. 

WM. A. QU ARRIER 


13% And the court having seen and inspected salt 


‘ Tha w—laradn an laaer ] La +} . +t \faracal 
adjudged, ordered, and decreed that the report aloresal 
] . 


} os : ' le ' ' os 4 aaa 
and the sugge stions therein contained be approved anda C¢ ; 
and that said commissioners do proceed LO pay out and adjust sald 

+ . P 7 . " . ‘ + ? : } ; ; ; 

a’ ol .o 7; . 7." . ’ 939 Wats. yr ’ iy é . eon an } ee _ : 
cash instalment in the manne! proviaed 1i0Yr 1h Sala report, ana that 


¢ 
t | f , Vr) ab PO? yt ir 
ney Make report, Wc. 


" , J 7 , , ; ,° . : : ° . " ‘ 
oy 7 ‘ " ; Or clot? F tx? 37 S| ? roTPYrI AT eOniwy~yrr Ft rn OD > on rT. 1%, 
And at anotner day, to Wit, at a district court or tne United states 


o } } : - UL? rT? : . 1 7 1} } ~ ai } 
? ' ; t ft . ‘ “Yr . Q 7. ) ( ry oy Tas) 2 2) ‘ 7Pry + 
ior the aistrict ol \\ est \ Irgviniia, held at ~narieston, on saturday, 
= J e 
] + “ ] 7 7 x . 2 
the 15th day of May. 1880 
W \ Pr Tn rY ‘ee 5 ++i, hy: r] er § 1d ro art s} 1, tT opr * . +1, , man r at tlric 
in. rocuor emiti, oay T): ad aPessed a ievuter lO tne JUQLE OF LIS 
7 . . 3 , ,* : 
aratn eb & nr Li +7 . 7 ‘ OQ rorti arta Ws im Barets ory : > i. 
courtcomplaining that he had not recel lived adequate compensation fo! 


- . a cy 28% ‘ = H ‘7 ] — ‘4 . " . as " z ae a , - ‘<) 4 l 
services rendered DV him to the commissioners who made saie of the 


White Sulphur Springs property, and the court not being advised 


. > . / ] , ¢ — 1+] " su? 8) : i .* 
=a what ser VIC es were rendered DV sald Smith not what Coin pe ISALION 
7 . . eens ; . : , , . Qe “ } 4 S| : | 

he had recelve d. it 1s ordered that the letter of said Smith " nied, 


and that the aforesaid commissioners report to the next term of this 
court what services have been rendered by said Smith and under 
what contract and whether anything, and, if so, how much, ought to 
be paid him ; and it is further ordered that Henry M. Mathews, re- 
ceiver in this cause, be empowered and authorized to assign 
188 to the purchaser, William A. Stuart, the insurance policies 
neretofore taken by him of the buildings situated upon the 
White Sulphur Springs property and which have not expired. 


And at another day, to wit, in chambers, in the district court of 
the United States for the district of West V; irgit nia, at Charleston, on 
the 25th day of August, 1880: 

This cause came on this 24th day of August, 1880, to be further 


138—25D9 
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heard upon the papers formerly read, and it is adjudged, ordered, 
and decreed that the claims for counsel fees filed in this cause by 
W. W. Gordon, Isaac N. Carrington, and the oda rs of A. T. Caper- 
ton, dec’d, and mentioned in the report of Com’r Mathews be, and 
the same are hereby, disallowed, and the petitions of said cl: umants for 
said fees are severally dissmissed without costs; and the claim of A. 
U. Snyder having been asserted only in the event the aforesaid fees 
should be allow ed, the claim of said Snyder for a fee as counsel is 
also disallowed. | 
It is further ordered that the sums heretofore paid to Wm. P. 
Smith for services rendered in this cause shall be allowed and 
be in full for all services heretofore rendered by said Smith, 
and the claim of said Smith for an additional allowance 
189 is hereby disallowed and rejected; and the court having ex- 
amined the final accounts of Comm’r Henry M. Mathews 
rendered in this cause, and being satisfied that said com’r has prop- 
erly disbursed all the moneys which came into his hands and with 
which he is chargeable as such com’r or as receiver on account of 
rents of the property of White Sulphur Springs Co., it is therefore 
further ordered that said disbursements be confirmed and allowed, 
and that said Mathews and his sureties be, and they are hereby, re- 
lieved and discharged from any liability as such com’r and receiver ; 
and it is further adjudg red, ordered, and decreed that George L. Pey- 
ton & Co. be allowed three hundred and sixty dollars, the cost of 
erecting two ice-houses on the White Sulphur Springs property, the 
same to be paid out of the proceeds of the sale of said property by 
the commissioners appointed to collect and disburse said proceeds. 


Endorsed: “ Enter: J. J. Jackson, judge D. C. U. D. W. Va 
To the ear of the D. c’t, U.8., at Charleston.” Teste’ Jasper Y. 
Moore, clerk. 


190 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held at Charleston,on 
Saturday, the 6th day of November, 1880: 

It is ordered that the decree heretofore entered in this cause May 
ith, 1880, be amended as follows, to wit: J. M. McWhorter, who is 
hereby appointed a special commissioner for that purpose, do exe- 
cute and deliver to David Watts, Joel McPherson, W. B. Calwell, 
John F. Garing, and Samuel B. Gardner, as trustees of the M. E. 
Church South at the White Sulphur Springs, in Greenbrier county, 
West Virginia, a deed for the lot and church situate thereon, situ- 
ate on the White Sulphur Springs lot in the suit mentioned, being 
the same lot that is mentioned and described in the decree entere 
in this cause on the 19th day of November, 1879. 


And at another day, to wit, at a district court of the United States 
for the district of West Vi irginia, held at Charleston, on Thursday, 
the llth day of November, 1880: 

Special Commissioners Beyder. Moore, and Quarrier this day filed 
their report of disbursements of the cash fund arising from the sale 
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the collection from Rev. R. H. Mason was paid on account of the 
purchase of site for an Episcopal church on the spr’gs lot, as per 
decree heretofore entered. 


Before entering the decree of May term, L5d5V, 101 ae = 


> 


the claims set forth therein Com’r H. M. Mathews had paid of the 

said claims— 

coop SE en eee myers 

And to Wall Street Journal________.- Se a a ne 
| EE ee a AN NAST = 

Consequenily this sum was left over after paying all the pape 


mentioned 1h} sald decree. and it. with the S* 250.00 


193 received from the Rev. R. H. Mason as aforesaid, a i the 
balance of $650.80 aforesaid. Vouchers for all the disburse- 
ments above credited, numbered from 1 to 11, inclusive, accompany 
this report. 
All of which is most respectfully submitted. 
Sept. 15, 1880. 
: C. gi DER. 
W M. JUARI 
J ASP BR Y. MO 
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And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, on Monday, the 
16th day of May, 1881: 

James M. Nickell, in his own right and as a rator of James 
Nickell and as administrator of isaac Nickell, by his counsel, 
Thomas B. Swann and James W. Davis, Esquires, this day tendered 
in open court a bill of review pray ing to re view the decree of sale 
and the decree of confirmation and all the decrees and proceedings 
heretofore had in this suit, and thereupon James H. Ferguson, 
counsel for the purchaser in this cause, William A. Stewart, and 
William A. Quarrier, counsel for the complainants, appeared to and 

resisted the motion to file said bill of review, and the said 
194 motion being argued and considered by the court the court is 

of opinion to, and doth decide t to, rel use to allow said bill to 
be filed, and ther reupon the said bill of review is rejected ; and there- 
upon,-upon the motion of said Nickell, an appeal is awarded to him 
from this decree to the Supreme Court of the United States, upon 
condition that the said Nickell or some responsible person for him 
shall within thirty days execute an appeal bond in the penalty of 
$1,000, conditioned according to law, with good security ; and there- 
upon James W. Davis, as responsible person for said Nickell, and 
with Thomas B. Swann, his security, executed said bond, which 
said bond was by the court approved and said appeal perfected. 


And at another day, to wit, in the district court. of the United 
States for the district of West Virginia, at Charleston, March Ist, 
1882, in vacation: 
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This cause came on this day to be further heard, & was argued by 
counsel; whereupon it is adjudged, ordered, & decreed that A. C 
Snyder, hes 1S hereby oe ypointed special commissio for that pul 
pose, do execute to William Stuart a deed, with spe warranty, for 

all the property Posnenes by said Stuart at sale made on 
199~=—sstthe :~8ist = of March, 1880. nwt dundee the decree of 

19th day of Nev’r, 187! , theret tofore rendered in this caus 
the said deed. to reserve a lien upon its face for the paid purchas 
money until the same is fully paid off and discharged; and tl id 
A.C. Snyder, commissioner, is further at uthorized & directed to set! 
with the said Stuart at any time, upon his applicat far as ths 
bonds for be simatimenngteaaniony, Srila 3 tured, or as the ne 
shall hereafter ee ipon the said bonds the amount 
io wiles tlhe si: d William A. Stuart is entitled to credit for the liens 
held by him, as recognized bv the previous deci of is coul 
establishing the order & priority of liens, and by receiving from him 
in cash so much of the amount of sear tepray is may be going t 
other lien holders; and the said A. C. Snyder, con is also autho 
ized to cancel & deliver to said William A. Stuart any one or mor 
of his said bonds, whether the same have matured or on being 
satisfied that the said Stuart . then holder & owner of all the claims 
payable out of the procee ds Sut h bond or bond TI com’r will 
ma Li soport to Ute const fie n time to time of all a under this 
decree. 

(Endorsed:) “J. J. Jackson, judg a y 18 Ss? gi 

196 the clerk of the dist. c’t U.S..at Charles jy sili Cech 

clerk 

And at another day, to wit, at a district court of t United States 
for vag oct of West Virginia, held at Charlest mn Fy 
12th day of May, 1882: 

Special Commissioner Snyder this day filed his re} tion 
and disbursements of the fund arising from the sale of the sold 
to the Right Rev. Bishop Peterkin, for the Episcopal church at the 
White Sulphur Springs, in this cause, from which it appears that 
sald collections amount to $1,465.80, and the disburs its, for 
which vouchers are filed with said report, amount to $800.10, leav- 
ing in the hands of said Com’r Snyder $565.70; and there being no 
exceptions to sai | report, and the sam being seen : nspected b 
the court, the said report and disbursements therein contained ar 
ipproved a nd confirmed, and it 1s ordered that said Com’r Sny r 
do pay 1 into the registry of this court the said ba of $665.70 
found in his hands by said report as aforesaid, to be by the clerk of 
this court loaned out upon the usual terms uw ti | the term of th 

court : and thereupon t the said $ myder ps into the regist 
197 the said sum of $665.70, In com plia imce W ‘ith | direction i 
a former part of this order. 

And at another day, to wit, in the district court of the United 

States for the district of West Virginia, at Charleston, August 31st 


1883, 1n vacation : 
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Ordered, That Jasper Y. Moore, register of this court, pay to Wm. 
Proctor Smith the sum of two hundred dollars in full for his serv- 
ices as engineer and surveyor rendered in this cause, either in the 
employment of Henry M. Mathews, receiver, or of the commissioners 
of sale in this cause, and that he take his receipt therefor and file 
~ same with the papers in this cause. 

ugUs ZO, 1885. 
JACKSON, Judge. 
Teste: JASPER Y. MOORE, ¢ 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston, on Monday, the 
oth day of sig mober, 1883: 

A. C. Snyder, H. M. Mathews, Jasper Y. Moore, & W. A. Quarrier, 
Be Fay Nah in this cause, this day filed their petition herein pray- 


ing for additional compensation in making settlements with 

198 -Wm. A. Stuart, the purchaser at the salein this cause. It 1s 
lered that a copy of said petition be served on said Stuart 

and that he do appear here forthwith to answer and say why the 


prayer of said petition be not granted. 


And at another day, to wit, at a district court of the United States 
‘the d istrict of West Virginia, held as aforesaid, on Monday, the 
26th a of November, 1883: 

Williat A Stewart this day filed his answer to the petition filed 
at a former day of this term by Commissioners Snyder, Mathews, 
Quarrier, and Moore, to which answer the petitioners reply generally. 

[t ‘ the refore adjudged, ordered, and decreed that the registry of 
is court do, out of the funds in his hands to the credit of this cause, 
pay , Ada m C. Snyder, Henry M. Mathews, William A. Quarrier, 
and Jasper Y. Moore the sum of two hundred and twenty dollars 
each on account of the suaies rs set up in said petition ; but liberty is 
reserved to the said William A. Stewart, at the next term of this court, 

to show, if he can, that said commissioners are not entitled to 
199 the allowance made to them in this order as aforesaid and 

to have the said fund returned, in whole or in part, to the 
credit of this cause in the event said commissioners are not entitled 
to the allowance so made to them as aforesaid. 


And at another day, to wit, ata district court of the United States 
for the district of West V arses held at Charleston, on Saturday, 
the Sth day of January, 1884: 

This cause came on this 5th day of January, 1884, to be again 
further heard upon papers formerly read and the re port of the com- 
missioners of sale asking to be instructed as to the proper manner 
of disbursing the fund, and was argued by counsel. 

Upon consideration whereof it is adjudged, ordered, and decreed 
that the commissioners of sale, in disbursing and distributing the 
proceeds of the sale of the White Sulphur Springs property hereto- 
fore made by them under a decree of this court in this cause, and in 
paying therewith the debts heretofore reported and decreed to be 
paid, shall calculate interest upon the aggregate amount of the 
principal and interest thereof, aggregated as of October 15th, 1875, 


= WILLIAM A. STUART VS. C. 8. GAY ET AL.. &@. L103 


the date to which the calculations ar oht 11 eport 
of Commissioner H. M. Mathews, heretofore made, filed, and 
200 confirmed in this cause, and not upon the original 
alone. 
And at another day, to wit, at a district court of the United States 
for the district of West Vii ‘ginia, held at Charleston, on Wednesdat 

the 14th day of May, 1884: 
Leave is given W. A. Stewart and the Greenbrier White Sulphi 


i Asi U' 
o> Springs Com Ipany, by petition or other proper proce dings t 


during the ne xt term ot { this court, to apply for a decree vacating, 
correctin 1g, Or rel hearing the decree entered herein on January 5tl 
1884. 


And at another day, to wit, in the district court of the United 
States for the district of West Virginia, at Charleston, June 8, 1884: 
This day A.C. Snyder & others, commissioners, heretofore directed 
to settle with Wm. A. Stewart, the purchaser of the White Sulphu: 


Springs property, returned their report of such settlement, which is 
filed. 
Teste : JASPER Y. MOORE, Clerk. 


r Y ° ’ ° ys |i a | > 5 . a . ] . + 1 } , / . : . , " 4 . . — 
he report of settlement reterredad to in the foregoing order is 1n 


6 ' eae eee if ss ire cat se 
the words and heures following, to wit: 


om? * 

‘ } = s Se es = ‘4 i : ser i 

i 201 In the District Court of the United States for the District 4 
| of West Virginia. 
7 

é& ae &. . } F aan, Gla ' ' ' , } ¢ 

C. 8S. Gay and als. vs. WHITE SULPHUR SPRINGS Co. & als. 

f 

: 

\f | 1 ! uf 

Vi TF Loos. 4 


To Hon. J. J. Jackson, judge of said court: 

Your Con :missione rs respec tfully present a statement of the settle 
ment made by them on Oct. 15, 1883, with Wim. A. Stuart, pur- 
chaser of the White Sul lphur Springs property, stated in accordance 
with As decrees rendered In) sald Cause; al d, at the request of sald 
Wm. A. Stuart, they also present herewith a supplementary report, 
stated on a bases suggeste d bv said Stuart. 

Your commissioners further respectfully report that bonds No. 
126, —— in the name of A. T. Caperton, ex’r, and No. 130, re- 
ported ve ame of Sam’! Price, in class 4, amounting, as of Oct. 
15, 184i i $984.25. and bond No. 125. repo! rted in name of A. 1. 
Ca aolian in class 5, amounting, as of Oct. 15, 1875, to $1,857.59, and 
which were properly payable out of deferred payment due Mare! 
| 031, 1883, are still unpaid ; and, further, that there 1s a balance 
| $583.52 due Ol) bonds Nos. ] 12 WN 1] } of class No a and bonds Nos. 
67 & 91-of class 5. 

The credits allowed in the account as stated are evidenced by the 
bonds of the White Sulphur Springs Co. and other evidences of debt 
surrendered to us by said Wm. A. Stuart and filed with this report 
and marked Exhibit A. 
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205 And at another day, to wit, — clerk’s office district court 
United States, district of West Virginia, at Charleston, July 
9th, 1884: | 

This day Alex. F. Mathews tendered his e eo in writing to 
the —_- ‘of settlement made by Com’rs W. A. Quarrier & others 
with W. A. Stuart and filed on the 3rd day of June, 1884, in this 
cause, W ‘hich exceptions are filed. 

The “exceptions” referred to in the foregoing order are in the 
words ind figures following, to wit: 

“ LEwWIspurG, W. VA., July 4, 1884. 
To Hon. Wm. A. Quarrier & als., commissioners of the district court 
of the United States for the district of West Virginia, in the suit 
of C.S. Gay & als., plaintiff, against The White Sulphur Springs 

Company & als., defendants : 

The undersigned, referring to the recent statement of account with 
Wm. A. Stuart made by said commissioners in said cause, respect- 
fully points out the following errors therein by reason whereof he 
excepts to said account: | 

ist. The commissioners have erred in allowing said Stuart credit 
for certain coupons detached from bonds known In said suit 
‘ Erskine’ bonds, Because— 

I. No portion of the bonds of said Stuart for purchase- 

206 money of property bought by him in said suit, so far as they 

have matured and become payable, is ws seme to the pay- 

ment of said coupons. All of said purchase-money embraced in said 

statement is required for the payment of debts in prior classes, and 
which have, therefore, preference. 

II. Bonds Nos. 112 and 114 of class No. 2, and bonds Nos. 67 and 
91 of class No. 5 all have priority over the class No. 6, to which 
these coupons belong, and the report or statement of account itself 
shows. upon its face that these bonds have not been fully paid off as 
decreed, and until or unless this was first done said coupons should 
not have been paid or Stuart should not have been credited with 
them. 

III. Other coupons held by other persons, from the same class of 
bonds, by virtue of decrees in this cause are entitled to priority over 
the coupons credited as aforesaid, and vet they still remain wholly 
unpaid. Until these were paid no such credit as this should have 
been allowed. 

LV. Yet other coupons held by other persons from the same class 
of bonds are entitled to share and be paid ratably with these thus 
credited in full, and yet nothing has been paid upon them. If the 
coupons credited were entitled to be paid or credited at all they 

should only have been paid or credited to the extent of their 
207 share or dividend of any fund applicable to their payment 
along with the other said coupons of the same dignity. 

V. Two of the coupons, both from bond No. 2, one due Octo. 15, 
1861, and the other due Octo. 15, 1862, with which said Stuart has 
been credited as aforesaid, have not been paid by and do not belong 
to him. In part, tothe extent of some $3,000.00, they belong to the 
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The return of service of the last foregoing order and rule en- 
dorsed upon the same is in the words and figures following, to wit: 


NITED STATES OF AMERICA, | 
. ; re om ye 7 . . SS » 
District Oj West |] iT GUtnva, . 


William H. Ramp, being first duly sworn, deposes and says that 
he served the within order on the within-named William A. 

210 += Stuart on the 13th day of May, 1885, in the city of Charles- 
ton, in said district, by delivering to him in person an office 


“4 er pra : 
i sald order. 


W. H. RAMP. 


ubscribed and sworn to before me, in my said district, this 13th 
' May, 1885. 
HENRY C. McWHORTER, 


U.S. Commissioner, Dist. W. V. 


| on the same day, to wit, at a district court of the United 
States for the district of West Virginia, held as last aforesaid, on the 


i. " ; » a ft °93062 . 
GAY i€@St alore said . 


This day A. C. Snyder, com’r, tendered his report in this cause, 


which is ordered to be filed ; and it appearing from said report that 
' : . - . pony 5 . ° « 
there is a balance in his hands of $47.10, due said cause, it is ordered 


? 


that the same be paid into the registry of this court, which is ac- 
cordingly here done. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, on Wednesday, 
the 13th day of May, 1885: 

Ordered, that the registry of this court, out of the funds in 

211 his hands to the credit of this cause, pay J. W. Mathews, Esq., 
the sum of twenty-five dollars for his services as clerk and 
accountant in making calculation of debts, &c.,1n settlement with 
Wm. A. Stuart, purchaser of said property, for his first three pur- 


ee 
— 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held as last aforesaid, on Friday, 
the 22nd day of May, 1885: 

The rule awarded and issued on a former day of this term against 
Win. A. Stuart, and made returnable to-day, having been returned 
executed upon the said Stuart, it is ordered that said rule be 
docketed. 


And on the same day, to wit, at a district court of the United States 
for the district of West Virginia, held as aforesaid, on the day last 
aforesaid : 

This day Wm. A. Stuart tendered his petition and exhibits there- 
with in this cause, which petition and exhibits are ordered to be 
filed ; and, upon the motion of said Stuart, he is allowed to withdraw 
the original exhibits filed with said petition by leaving certified 
copies thereof filed in this cause. 


— 
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The petition referred to in the foregoing order is in the 


212  ~+words and figures following, to wit: 


“In the District Court of the United States for the District of West 
Virginia, Sitting at Charleston, in said District. In Chancer 
C. S&S. Gay & Others 
US. 
—_ _—— —_ ' y \ - ™ , , 0. i] 
THE WHITE SULPHUR SPRINGS CoMPANY & Others 
rl . , a en Rs on ee eae oe fe P : j 
I’o the Honorable John J. Jackson, judge Or sald court 
Your petitioner, Wm. A. Stuart, respectfully represents unto y 


honor that by a decree rendered in the above-entitled cause, now 


pending in your honor’s court, on the 19th day of November, 1879, 
the real estate of the said defendant, The White Sulphur Springs 
Company, was decreed to be sold to pay off and satisfy the del 
theretofore proved and allowed in said cause against said compa 


and Henry M. Mathews, John Echols, W. W. Gordon, W. A. Quai 
rier, and Jasper Y. Moore were by said decree appointed special 
commissioners to make sald sale. The sale of said real estate was 
made by said special commissioners on the 3lst day of March, 1880 
under and pursuant to said decree, at which sale your petitioner b 

came the purchaser of said real estate for the sui 


’ t+) 42) Yawara’ 
n oF d&dDd4U UUU0.UU. 


and the said sale to your petitioner was contirmed D5 
”2138 decree rendered Ih sald cause on the Ath day ot May. LSoU 


Your petitioner now further alleges that before said sele was 
made the liens and priorities thereof upon the said real estate had been 
reported in said cause by Henry M. Mathews, to whom said caus 
had theretofore been referred for that purpose, which report was 
filed in said cause on the 21st day of April, 1876, and confirmed 


the June rules for the said year 1876, all of which will appear 
reference to the orders and proceedings made and had in said caus 


and now of record in your honor’s court. 

Your petitioner further alleges that the costs of said suit and sal 
amounted at the time of said sale to about $13,000.00, as will appear 
by the reports filed in said cause of the commissioners making said 
sale, leaving of the said purchase-money about $527,000 applicabl 


to the payment of the liens reported and established upon said real 
estate; that the first six liens so reported and established are as fol- 


lows, to wit: 


| a |) | nny » 00 
ERED AOL AE EE 12.000 00 


2nd lien. Principal ------ | - $3,802 


een ee a a om a oa 
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ee | SL ee $1.6438 46 
SSS Ns ce ne 1.934 14 


r Ye eae see 


Oo, wi; 60 


ee SO IN al $9,901 47 


pnterest uo... iiaiks co ceth abaei 11,692 05 

= 91.593 52 
Geek TOURETTE ies noi oun $66,403 74 
i wali = 00,699 83 

pea a 117,153 57 


the total er of said six first liens $185,133.27, and 
,724.61,and the ageregate of principal and interest 


ates aioe 


Mak hg 
total interest $114 
up to the said 15th day sf Okoker 187. ,the sum of $299,857.88. 
It will thus be seen that, adding 1 nte rest on the $185,000.00 of 
princi ipal of the above liens from the said 15th day of October, 1875, 
ie date to which it was computed by said Commissioner Mathews 
in his said report, to the 31st day of March, 1880, the date of said 
sale ‘(which interest amounts to about the sum of $3 30,215.00), there 
was due on said six first liens about the sum of $: 330,000.00 on the 


day of said sale, and that the net proceeds of said sale, after deduct- 
ing costs of suit and sale, would pay off in full the five first liens 


] 


above mentioned and would pay a large amount, to wit, about 
215 the sum of $130,000.00, on the said sixth lien, computing 
interest as above ou the principal of said liens from October 
l5th, 1875, but a very much less amount, computing interest on the 
adorei and interest aggregated of said liens from said date. 
our petitioner further alleges that the sixth lien aforesaid, as 
stated in said report of Commissioner Mathews, 1s made up* of the 
following d ebts, to wit: 


John Echols, trustee of Margaret L. Gay: 


eke nian See Oe 
es eee 16,543 81 
— e 38 592 50 


Samuel Price, trustee of E. E. Crockett: 
$21,848 69 


Ne tiie “ni nian 


nse SSE SS i ae ae 16,5438 8] 


J. W. Johnston, trustee of Jane Boyd: 
PRE er udadawn cecuns—nnan BOL oeo Oe 
a ae wii 16,543 8] 


A. F. Mathews: 
PPaTOUIE oes oo ee es ns ee Pamene 907 67 
RIN a a we ws $1,068 40 


1,976 07 


Your petitioner now alleges that before the said sale of said real 
estate he purchased from the said J. W. Johnston, trustee, the prin- 
cipal of the said debi reported in his favor, being the sum of 
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$21,548.69, and the said Johnston, by contract in writing, 


216 yearling date the — day of ——, and by him subscribed, as- 

signed and transferred the same to your petitioner for a good 
and valuable consideration, and your petitioner now and ever since 
owns the: same. Said contract is here exhibited and made part of 


“That ‘wa contract in writing made between your petitioner and 
the said Samuel Price, trustee, and subscribed by both, bearing date 
the 23d day of April, L875, your petitioner became entitled to all 
the proceeds of said real estate app licable LO the aforesaid p rincl ipal 
of the said debt reported in favor of said Price , trustee, said p rine ipa il 
being the said sum of $21,848.69. Said contract is here exhibited 
and made part of this peti ition. 

That by contract In writi ny made between gored petl itioner and 
the said Joh: ee trustee, bearing date the 3lst day of March, 
1880, and subscribed by both, which contract was sainihe on the day 
of the sale of er 1 property and just before the sale commenced, your 
petitioner became entitled to 7 of the proceeds ne said sale appli- 
cable to the said debt of the said Hc hols, trustee, as ‘epo!l rted by sald 
commissioner. Said last-named contract is also a exhibited and 


—s 


a 


t of this petition. 
Your petitioner, beiore sald sale, thus became entitled to 
217 all of the proceeds of sale appli cable to the said 6th lien, 
except the part of said proceeds applicable to the interest 
coupons and Interest on the debt of said Dried, rustee, amounting, 
together, to the sum of $16,543.81, and to the interest coupons and 
interest on the said debt of Paine trustee, a1 nounting, together, 
to a like sum of $16,543.81, and to the said debt of A. . Mathews, 
amounting, principal and interest, to the sum of $1, 


made par 
é I 


976.07. The 
said interest and interest coupons on the said debts of Pr ice, trustee, 
and Johnston, trustee, were assigned by said Johnston, trustee, and 
Price, trustee, respectively, to other parties unknown to petitioner 
before the principal- of said debts were assigned, as heretofore stated, 
to petitioner and the owners of the said interest coupons and Sanna 
claim, and the court has so adjudicated ; that they are entitled to be 
paid in full out of the proceeds of said sale before the principal of 
said debts owned and controlled as hereinbefore stated by your peti- 
tioner shall share at all i said proceeds. 

Your petitioner now further ~— ges that at an adjourned term of 
the said district court, held yn the 5th day of January, 1884, an 
order was made in said cause o irecting said commissioners who 
made sale of said real estate, in distributing the proceeds of said 

sale and paying therewith the debts theretofore reported and 
218 decreed to be paid, shall calculate interest upon the aggregate 

amount of principal and interest thereof aggregated as of Oc- 
tober 15th, 1875, the date to which interest is computed in the report 
of Commissioner Mathews theretofore made, filed, and confirmed in 
said cause, being the report hereinbefore referred to. 

Neither your petitioner nor his solicitor in said cause was present 
at the said adjourned term, and had no notice or knowledge that 
such an “sap oe was to be entered or applied for, and had no notice or 
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knowledge that such an order was made in said cause until after the 
adjournment of said adjourned term. 

That at the following May term of said court an order was made 
in said cause giving leave to your petitioner and the Greenbrier 
White Sulphur Springs Co., by petition or other proper proceeding 
to be had during the next term of said court, to apply for a decree 
vacating, correcting, or rehearing the said decree of January 5th, 
1884, and your petitioner thereupon employed W. H. Hogeman, an 
attorney practicing in said court, at once to prepare such petition 
and take such steps as was necessary at the then next term to vacate, 
correct, or rehear said decree, but the said W. H. Hogeman did not 

at the said next term prepare such petition or take such steps, 
219 but failed to do so, as your petitioner is now informed and 

believes, on account of sickness, which, very soon after said 
term, terminated in his death. 

Your petitioner is aggrieved and injured by the said order of 
January oth, 1884, and is advised and so charges that the same is 
erroneous and contrary to the established rules and practice of this 
court; that by the said order interest is compounded upon the said 
six first hens, and the interest thereon, as stated in the said report 
of Commissioner Mathews, is made to bear interest for years in the 
absence of any contract between debtor and creditor and of any pro- 
visions of law or rule of court which would so make them bear in- 
terest. 

That a decree was rendered in said cause at the May term, 1876, 
of said court simply confirming said report of Commissioner Mathews, 
but no decree has ever been rendered in said cause against the said 
White Sulphur Springs Company, the debtor owing said debts, di- 
recting the payment thereof, nor any decree directing or ascertain- 
ing from what time or on what sums interest should be computed 
until the aforesaid order of January 5th, 1884, instructing said com- 
missioners of sale how to distribute the proceeds of sales. 

That by said order of January 5th, 1854, made long after your 
petitioner had purchased said real estate and became - 
entitled to the proceeds thereof applicable to the largest part 
of said 6th lien,as hereinbefore stated, the interest-bearing fund 
of said six first liens is changed from $185,133.27, the original prin- 
cipal of said liens, to the sum of $299,857.88, the principal and in- 
terest of said liens aggregated as of the 15th day of October, 1875, 
and the sum of $114,724.61, interest on said six first liens, is thus 
made to bear interest for almost four and one-half years before sale 
is made, and also after sale until reached in their proper order of 
priority, as the purchase-money of said real estate fell due under 
the terms of sale, and in this way over $30,000.00 of the proceeds of 
said sale is applied to the payment of interest upon the interest of 
said liens, the principal part of which will, under said order of Jan- 
uary Sth, 1884, be applicable to the interest computed on the said 
sixth lien, and the entire amount of which will be deducted from 
the principal of the debts in the said 6 lien, all of which principal 
is owned and controlled by your petitioner, as herein stated, except 
$907.67 owned by said Mathews. 


DO) 
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Your petitioner is advised and so charges that only the original 
principal of the said six first liens should bear interest until the 
same are reached in their proper order of priority out of the pro- 

ceeds of said sale, and that the aforesaid decree of your 
221 honor’s court of January 5th, 1884, is simply an interlocutory 

decree giving instructions to your commissioners who made 
said sale, and it is wholly within the power of the court to vacate, 
set aside, or modify said decree and change said instructions at any 
time, or to give other and different instructions to said commis- 
sioners. 

Your petitioner therefore prays that the aforesaid decree of Jan- 
uary Sth, 1884, be vacated, set aside, and held for nought, and that 
your honor will so change and modify the instructions therein given 
your said commissioners as to direct them, in distributing » the. pro- 
ceeds of the said sale of said real estate and paying the f five first lie ns 
thereon aforesaid, to calculate the interest on the original principal 
of each of said liens and not upon the principal and interest thereof, 
aggreg ated and compounded as directed by said decree of January 
1, 1884; and, as in duty bound, your petitioner will ever pray. 

WM. A. STUART, 
By KNIGHT & COUCH, Solicitors. 


KNIGHT & COUCH, Solicitors.” 


STATE OF West VIRGINIA, | Ti ons 
. ‘ ” ~ ‘a J, WH 
County OT Kanawha. ; 


This day Wm. A. Stuart, the plaintiff in the foregoing petition, 
personally appeared before me in my said county and made 
222 ~=6oath that the allegations in said petition are correct and true 
as he verily believes. 
Given under mv hand this 25d day of May, 1885 
EDWARD B. KNIGHT, 
A Notary Public for Kanawha County, We St Va. 


The “ Exhibits” referred to and made part of the foregoing peti- 
tion are in the words and figures following, to wit: 


KXHIBIT. 


The t inders! ioned, John W. Johnston, in . 

for Jane C. Boyd, being the holder and bei 190 entitled, under : 
cree Of Bote tourt circuit court, to dispose of certain coupon bol 
number three, of f the White Sulphur Springs ( ompany, bear! 12" Tite , 
October 15th, 1857,and payable ten years after date to Samuel Price, 
Thomas Mathews, and Mason Mathews, executors of Henry Erskine, 
dee’d, for twenty-one thousand eight hundred and forty-eight 35,9, dol- 
lars, assigned by said executors to William W. Boyd, trustee for Jane 
C. Boyd, without recourse, from which bond all the coupons for inter- 
est,up to and including October 15th, 1867, have been detached and 
either collected or transferred to other persons, and on which all 

223 the interestin arrear up to October 15th, 1875, has been either 
collected or parted with to other persons save and except a small 
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balance on the year’s interest maturing October 15th, 1875, and the 
interest from October 15th, 1875, up to the date hereof: and being 
the holder also of a written guarantee from Geo. L. Peyton & Co. 
as to the payment of the yearly interest on said bond until the 
White Sulphur Springs propert y shall be sold under proceedings in 
the chancery cause of C. 8S. Gay - al. vs. The White Sulphur Springs . 
Company and others, in the district court of the United States for the 
district of West Va, at Charleston depending, in which suit the said 
bond has been duly proven, has sold the said bond, together with 
the said guarantee as to the payment of interest thereupon, te Wil- 
liam A. Stuart upon the termsand with the stipulations following— 
that is to say, the right to collect and receive all arrears. and bal- 
ances of interest up to October 15th, 1875, is reserved and retained 
to the said Johnston, trustee, Wc., and to his assignees and transferees, 
ind this sale embraces only the principal of said bond and the in- 
terest thereon from and after October 15th, 1875, amounting together 
to the sum of $22,394.90, for which the said Stuart has paid 
224 to the said Johnston, trustee, &c., in cash the sum of two 
thousand five hundred dollars and has executed to him his 
bond of even date herewith for nineteen thousand three hundred 
and, eighty-eight 4% dollars ($19,388.46), payable five years after 
date, with interest thereon from October 15th, 1875, till paid, said 
interest payable annually on the 15th October in the years 1876, 
1877, 1878, 1879, 1880, and the last five months of interest to be paid, 
along with the principal of the bond, on the 15th oon debra 1881; 
and as a security for the full and prompt payment of said bond for 
$19,388.46 and of the interest thereupon the said W iNiam A. Stuart 
has pledged as collatzral and left in the hands of the said Johnston, 
trustee, &c., the said bond of the White Sulphur Springs Company 
and the said written guarantee of Geo. L. Peyton & Co.; and it is 
understood and agreed that this sale is made, and that any formal 
assignment hereafter required in furtherance thereof will be made, 
without recourse upon the said Jolinston, trustee, &c., or upon the 
parties or the trust fund represented by him, this stipulation apply- 
ing both to the said bond and to the said guarantee of interest; and 
any payments of interest made by ‘Geo. L. P eyton & Co. on 
225 account of their said guarantee into the hands of the said 
Johnston, trustee, &c., are to be apportioned between the par- 
ties hereto in proportion to their respective interests hereunder, but 
it is expressly understood that the undersigned Wm. A. Stuart is to 
pay the interest as provided in his bond above described in case the 
said Geo. L. Peyton & Co. fail to meet the interest. 
Witness the following signatures and seals this 15th day of March, 
1876. 


(Signed) JOHN W. JOHNSTON, [seEAt.] 
Trustee for J. C. Boyd. 
W. A. STUART. [ SEAL. |’ 


I, Jasper Y. Moore, clerk of the district court of the United States 
for the district of West Virginia, do hereby certify that the forego- 
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obligations are to be given shall be deducted the sum of fifteen 
hundred dollars. 
Given under our hands March 3lst, 1880. 
W. A. STUART, 
JNO. ECHOLS, 


Trustee-, KC. 


advise acceptance of the apove proposition by the trustee of 
Mrs (aay W children. 


HUGH W. SHEFFEY, Com’. 


Teste : JASPER Y. MOORE, 
CUED: C..0.%., BD. We Va.” 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston,on Monday, the 
25th day of May, 1885: 

This day Alex’r F. Mathews, who filed exceptions on the 9th day 
of July, 1884, to the report of settlement made by the comm’rs of 
sale with W. A. Stuart, and filed June 3, 1884, withdrew the excep- 

tions, marked I, II, III, and IV, and, by consent of said ac- 
229 ~ceptant and of W. A. Stuart, the questions raised by excep- 
tion marked V and the liability of W. A. Stuart for a balance 
on the third bond executed by him for the property heretofore sold 
under decrees in this cause are continued and reserved by the 
court for its future action, to be had at the next term of this court. 

And the court, having heard the arguments of counsel and hav- 
ing duly considered the petition presented by W. A. Stuart on a 
previous day of this term asking that the decree entered in this 
cause on the oth day of January, 1884, shall be reheard, and that it 
be vacated and annulled, is of opinion that the petitioner is not 
entitled to the relief prayed for,and it is therefore adjudged, ordered, 
and decreed that said relief be refused, said petition rejected, and 
that the said decree of Jan’y 5, 1884, be in all respects confirmed. 

And the said W. A. Stuart then moved the court to quash and 
discharge the rule awarded against him ona previous day of this 
term, which motion the court doth hereby overrule; and thereupon 
the said Stuart, by leave of court given, filed his answer with ex- 
hibits to said rule, to which the plaintiffs in said rule, the comm’rs 

of sale in this cause, replied generally, and, the same being 
230 argued by counsel, the court thereupon offered said Stuart to 

allow him until to-morrow to make a further settlement with 
the said comm’rs for the purpose of establishing, and having allowed 
him, if proper, the credits claimed in his said answer upon his 
fourth and fifth bonds executed for the property bought by him as 
aforesaid ; but the said Stuart stated in open court that he had, in 
Octo., 1883, turned over to said comm’rs all the claims he held 
against the White Sul. Spr’gs Co., except the contracts with John 
Echols & Sam’ Price, trustees, exhibited with his said answer to the 
rule, which contracts the com’rs would not accept and credit on his 
bonds, and that, therefore, it was useless to give the further time of- 
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fered to settle with said comm’rs; and thereupon the said commis- 
sione rs of sale stated in open court that, at the instance and request 
f W. A. Stuart, they had on two occasions gone to the White Sul- 
i Springs to meet him for the purpose of making settlement 
with him on account of his said purchase; that they afterwards 
& for the same purpose met him at Charleston, but that on 
neither occasion was said Stuart ready and able to make such 
settlement, and that afterwards, in October, 1883, they went 
to Wheeling on the same business and met said Stuart 
231 there, and, all | being then hurried and lacking time, no defi- 
nite and conclusive : settle ‘ment. was made, but the said Stuart 
turned over to them a large amount of evidences of debt — the 
White Sulphur Springs Company, enough as was supposed to dis- 
charge his first three purchase-money bonds, and sai nd 
surrendered to him & said evidences of debt receipted for by said 
commrs, but an exact & accurate computation & adjustment of the 
matter was postponed for a calculation and report to be made by an 
accountant, to which statement by said comm?’rs the said Stuart in 
open court assented and admitted its correctness; and it appearing 
from the report of the comm’rs of sale filed at the present term that 
the said fourth and fifth bonds of W. A. Stuart are now past due and 
still wholly unpaid, and that they amount as of the 12th day of May, 
1885, to the sum of $160,212.06, it is therefore further adjudge d, or- 
dered, and decreed that the said comm’rs of sale, the plaintiffs in 
said rule, recover from the said W. A. Stuart the said sum of 
$160,212.06, with interest thereon from the 12th day of May, 1885, 
and the costs upon said rule, with the right reserved to them to 
apply for a further decree for any balance that may hereafter be 
ascertained to be unpaid by the said Stuart on his said third 
232 bond; and unless the said Stuart or some one for him shall, 
within thirty days from this date, pay the said amount . 
herein decreed against him, then W. A. Quarrier, Jasper Y. Moore, . 
C. Snyder, and J. W. Mathews, any one or more of whom may act, 
said A. C. Snyder being one, who are hereby appointed special com- 
inissioners for the purpose, shall proceed, after having advertised 
the time, terms, and place of sale for four consecutive weeks by 
notice published in the “Greenbrier Independent,” a ne py 
published in the town of Lewisburg, in Greenbrier county, W. 
and in the “ Richmond State,” a newspaper published in the city od 
Richmond, and posted at the front door of the court-house of Green- 
brier county and at some public place or places at the White Sul- 
phur Springs, to resell the property heretofore sold in this cause and 
bought by W. A. Stuart, consisting of 7,000 acres of land, more or less, 
known as the “ White Sulphur Springs” property, and 2,800 acres, 
more or less, known as the “ Hoke ’ tract, at the White Sulphur 
Springs, in front of the hotel, at public auction, to the highest 
bidder for cash; and it appearing from the deed executed by 
W. A. Stuart to the Greenbrier White Sulphur Springs Co., 
and which is here now filed as an exhibit in this cause, 
233 that the said Stuart. in conveying said 7,000 acres to said 
company, did not retain any hen for his purchase-money on 
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a certain two acres, part of said 7,000 acres, and which is particu- 
larly described and defined in sai id deed, it is further adjudged, or- 
dered, and decreed that said comm’rs shall sell the said 7 ,000 acres, 
the “ White Sulphur Springs” property, exclusive of said two acres, 
which shall not be sold unless it shall hereafter prove necessary 
and until the further order of the court: and the comm’rs shall 
make report of their proceedings under this decree to the next term 
of this court, and out of the purchase-money for the property to be 
paid them at said resale, when said report shall have been made & 
confirmed, they shall pay the unpaid costs of this suit, the expenses 
of said resale, the debts heretofore decreed and allowed in this 
cause, so far as unpaid, according to their respective amounts, digni- 
ties, and priorities, with the interest accrued or yet toa ccrue thereon, 
and hold the balance, if any, subject to the future order of the court 
nd to any liability which may be found upon said Stuart for a bal- 
ance on his said third bond as aforesaid ; but, before receiving 
234 any money under this decree, the said comm’rs, or the one 
ecting and receiving the proceeds of said resale, shall give 
bond in the penalty of $50,000, with security, to be approved by the 
clerk of this court, conditioned according to law. 

And the said W. A. Stuart thereupon asked the court to allow him 
an appeal from this decree to the Supreme Court of the United 
States, wat the court refuses to do so, because the decrees in this cause 
fixing the rights of the parties, determining the amounts, dignities, & 
priorities of the debts and directing sale of the property were all 
entered more than five years ago, and the decree of Jan’y Sth, 1884, 
was simply explanatory of a former decree. 


The “answer” referred to in the foregoing order is in the words 
and figures following, to wit: 
Bhat answer of W. Stuart to a rule issued against him on 

» 12th day of May, 1886, in the chancery cause pending i in the 
list ict court of the United States for the district of West Vi irginia, 
sitting at Charleston, in said district, wherein C.S. Gay and others 
are complainants and The White Sulphur Springs Co. & 
others are defendants, to show cause why the property pur- 
chased by him under the decree of said court in said cause 
should not be resold at public auction for cash to pay the unsatis- 
fied instalments of purchase-money due by him, &e. 


ame 


To the Honorable John J. Jackson, judge of said court: 

Your respondent, Wm. A. Stuart, for answer to said rule, says that 
no decree for the resale of said property should be made upon said 
rule— 3 

First. Because, by a decree rendered in said cause on the 2nd day 
of March , 1882, the court directed A. C. Snyder, who was by s said 
decree appointed a special caine for the purpose, to execute 
to respondent a deed, with special warranty, for all of said property, 
the said deed to reserve upon its face a lien for the unpaid purchase- 
money until the same is fully paid off and discharged, and the said 
A. C. Snyder, special commissioner, executed said decree on the 17th 


ena een teen 
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day of March, 1882, by executing and delivering to respondent the 

deed so directed, bearing date the day last named, conveying to re- 

spondent the said property and retaining a vendor’s lien for the 

unpaid purchase-money, which deed is here exhibited and made 
part of this answer. 

236 And respondent respectfully submits that the lien retained 
in said deed cannot be enforced in this manner upon a rule, 

but only by an original suit in a court of equity. 

Second. Because there is no such amount due upon the purchase- 
money of said property as is mentioned in said rule and stated in 
the report of Commissioners W. A. Quarrier, A.C. Snyder, and Jasper 
Y. Moore, upon which the said rule is founded. 

Your respondent has paid to the said commissioners in cash and 
turned over to the said commissioners liens held and owned by him 
and entitled to satisfaction out of the bonds now held by said com- 
missioners for the unpaid purcnase-money of said property under the 
terms and provisions of the said decree of March 2nd, 1882, to such 
an amount as entitles the respondent to credit for many thousands 
of dollars on said bonds for said purchase-money, and for which the 
said commissioners have as yet given no credit. 

The respondént cannot state the precise amount of the liens he 
has so turned over to the said commissioners for which he is enti- 

tled to credit on said bonds and for which no credit is yet 
237 given, as he has never had any settlement with said commis- 

sioners, but there is one debt included in the 6th lien as 
allowed and established in said cause upon said property, and which 
is held and owned by respondent, and was so held and owned by 
him when said property was purchased, viz., the debt in favor of 
John W. Johnston, trustee of Jane C. Boyd, and which is entitled 
to a large share of the said unpaid purchase-money, — was so turned 
over to the said commissioners on October 20th, 1883, and now 
amounts to over $28,000.00, and no credit has as yet been given 
respondent therefor upon said purchase-money. 

Third. Because the respondent has,since thesaid purchase of said 
property, on the 3lst day of March, 1880, from time to time paid 
large sums upon the pureh: ise-money of said property to creditors 
entitled thereto and turned over on the said 20th of Oct., 18835, to 
the said commissioners large amounts of liens upon said property, 
entitled to satisfaction out of said purchase-money which had been 
so paid off by respondent and for which he is entitled to credit on 
said purchase, as provided in said decree of March 2nd, 1882, and 

nq computation or settlement of the liens so turned over 
238 has ever been had between them. The said commissioners 

called your respondent to Wheeling, in West Va.,on October 
20th, 1883, to make a settlement, but when he arrived on that day 
and met the said commissioners they informed him they had not 
then time to make a settlement, and your respondent then turned 
over to the said commissioners a lot of liens he then held and owned 
and had paid off on said property which were entitled to payment 
out of said purchase-money, and took their receipt for the same, 
and no settlement has ever been made between said commissioners 
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and your respondent, and neither the said commissioners nor your 


respondent can tell, until a settlement is made, within thousands of 


dollars how much is due upon said purchase-money after giving 
respondent credit for the amount of said purchase-money applicable 
to the liens so turned over to the said commissioners, and no resale 
should be ordered till this is doneand the balance, if anything, due 
from respondent on said purchase-money is ascertained. ‘The afore- 
said receipt of said commissioners is here exhibited and made part 
of this answer. 
Fourth. Because, as will be seen by an inspection of the 
239 report of Commissioner H. M. Mathews filed and confirmed 
in said cause showing the liens and the priorities thereof 
upon said property, the purchase-money of said property will pay 
off in full the five first liens so reported and will make a large pay- 
ment upon said sixth lien, but will probably not quite pay the same 
in full; that at the time of the sale of said property your respond- 
ent was and ever since has been cy in the manner hereinafter 
stated to all the proceeds of said property applicable to the follow- 
ing debts reported in said 6th lien, to wit: The debt of John Echols, 
trustee of C.S. Gay r, AMOL inting, principal and interest, October 15th, 
1875, to the sum of $38,392.50; the principal of that portion of 
said 6 lien reported in favor of Samuel Price, trustee of Elizabeth 
K. Crocket, amounting to $21,848.69, and the principal of that part 
of said 6 lien reported in favor of John W. Johnston, trustee of 
Jane C. Boyd, amounting to $21,848.69; that the residue of said 6th 
lien is made up of interest coupons and interest and held by various 
parties whoclaim underan earlier assignment from said Price & John- 
ston, trustee-, than the assignment of the principal of said‘ debts 
made, as above stated, to your petitioner,and who claim that 
240 said interest and interest coupons held by them shall be paid 
off out of the proceeds of the sale of said property before the 
principal of the said debts of Johnston & Price, trustee-, held and 
owned by your petitioner, shall receive anything; that the six first 
liens, as stated in said report of Commissioner Mathews, amounted 
on the 15th day of October, 1875, to about $185,000.00 of principal 
and $114,000.00 of interest: that an order was made in said cause 
on the 5th day of January, 1884, in effect directing said commis- 
sioners of sale in distributing the proceeds of the sale of said prop- 
erty to pay interest on the aforesaid interest from the said 15th d: ay 
of October, 1875, till paid; that your petitioner has filed a petition 
in said cause asking the court toso change and modify the said 
order and the instructions given therein to said commissioners as 
to direct them in distributing the said purchase-money and paying 
off said liens to pay interest only on the principal thereof, as stated, 
in said Commissioner Mathews’ report, from the said 15th day of Octo- 
ber, 1876, till paid; that said petition is still pending and undeter- 
mined i in said cause, and the matters alleged and relief prayed 
241 for therein have not been adjudicated ; that the interest on 
said interest so directed to be paid by the said decree of Jan- 
uary 5th, 1884, will amount to over $30,000, and if paid almost the 
entire amount thereof will come from that part of the purchase- 
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money of said property that would otherwise be applicable to those 
debts in are 6th lien held and owned by your petitioner ; and if 
said decree of January 5th, 1884, and the instructions therein given 
the said commissioners are modified as prayed for in said petition 
your respondent will be entitled to credit on the purchase-money of 
said property on account of his part of said 6th lien ‘to a sum eXx- 
ceeding $30,000.00 more than he will be if said order of January 5th, 
1884, and the instructions therein given the said commissioners are 
carried out and enforced. 

And your respondent respectfully submits that no decree of resale 
should be made until this q uestion of the proper distribution of the 
proceeds of sale is finally sailed and the credit to which your re- 
sponde nt is entitled on his part of said 6th lien is ascertained. 

Fifth. Because by contract in writing between the said John 

W. Johnston, trustee, and respondent, subscribed by said 
242 ~=Johnston, dated the — day of id 


the said Johnston, trus- 

tee, assigned and transferred to respondent that part of 
said 6th hen reported as principal in his favor, to wit, the sum of 
$21,845.69, and the same 1s now held and owned by respondent, and 
he is entitled to all of the purchase-money of said property appli- 
cable thereto. 

And by contract between said Samuel Price, trustee, and your re- 
spondent, dated April 23d, 1875, and subscribed by both, your 
respondent undertook and agreed that the said SS should 
bring a sum sufficient to pay the principal of the said debt reported 
in favor of said Price, trustee,in said report of H. M. Math ews, or 
respondent himself would pay it in ten years after the sale was 
made, with annu: ial interest, if the said property did not bring a sum 
sufficient to pay the said det bt, and respondent to have control of 
said debt at once, and in any eve nt the respondent was to have ten 
years after said sale to pay said debt. 

And by contract in writing between the respondent and the said 
John Echols, trustee, and subscribed by both, dated March 31st, 

1880, and made just before the sale of said property, respond- 
243 ent agreed to bid forsaid property what would probably cover 

the said claim reported in favor of said Echols, trustee of 
Mrs. C. S. Gay, and was to have five years in which to pay the same 
after the purchase-money fell due on said property by the terms of 
sale : each of said contracts are ex x hibite d with the said petition Ol 
respondent filed in said cause and are made part of this answer and 
prayed to — read and considered as part thereof. 

Respondent therefore avers that he, having assumed the payment 
of the said debts to Price, trustee, & Echols, trustee, is entitled to all the 
purchase-money of said property applicable to said debts, and at 
most the said Price & Echols, trustees, only held the same as col- 
lateral to secure the payment of said debts by respondent, according 
to his said assignment, and the said debts by the terms of said con- 
tracts not being due for a long time yet from respondent to the said 
Echols & Price, trustees, no decree of resale for any part of the pur- 
chase-money applicable thereto or to the debt of said Johnston, 
trustee, should now be made 
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Respondent is now ready and has ever been ready to pay every 
creditor in said cause entitled to share in the proceeds of the 
244 _— saleor said property every dollar to which he is entitled when- 
ever due and the amount is fairly and justly ascertained. 
Sixth. Because the circuit court of the United States for the State 
of West Virginia, sitting at Parkersburg, in said State of West Vir- 
ginia, by a decree rendered on the —da y of ,In asuit in chancery 
then and still pending in said circuit court, wherein respondent is 
the cemiahdean’ and The Greenbrier White Sulphur Springs Co. & 
others are defendants, seized the said property and placed the same 
in the care and control of A. L. Boulware, then appointed its receiver 
for that purpose, in whose care and custody the said property still 
remains, and said ese rs have obtained noorder from said cir- 
cuit court authorizing or directing this prosecution of said rule. A 
certified copy of said Reatoe s here exhibited and made part of 
this petition. 
And the respondent, having fully answered, prays that the said rule 
may be discharged. 


WM. A. STUART, 
By KNIGHT & COUCH, Sol’s. 
KNIGHT & COUCH, 


STATE OF West VIRGINIA, | 1 


nat 
_ (7 Witt. 
County of Kanawha, ‘Capel 
245 This day Wm. A. Stuart, the defendant named in the fore- 


going answer, personally appeared before me in my said 
county and made oath that the allegations therein contained are 
correct and true as he verily believes. 
Given under my hand this 25th day of May, 1885. 
EDWARD B. KNIGHT, 
Notary Public f for Kanawha Co., West Va. 


The “ Exhibits” referred to and made part of the foregoing an- 
swer are in the words and figures following, to wit: 


EXHIBIT. 


“This deed, made this 17th day of March, 1852, between A. C. 
Snyder, special comm r, of. the first part, and Willim A. Stuart, of 
the county of Washington & State of Va., of the second part. 

Whereas Henry M. Mathews, John Echols, W. W. Gordon, W. A. 
(Juarrier, Jasper Y. Moore, and said A. C. Snyder, special commis- 
sioners, in pursuance of the authority vested in them by a decree of 
the district court of the United States for the district of West Vir- 
ginia, sitting at Charleston, in said district, made on the 19th day of 
November, 1879, in a suit in equity therein pending, in which C. 

S. Gay & others were plaintiffs and The White Sulphur 
246 Springs Company & others were defendants, did sell the real 
estate hereinafter mentioned conveved according to the 
terms and conditions required by said decree, at which sale 
the said William A. Stuart became the purchaser at the price of 
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$340,500, of which he paid in cash $34,050, and for the balance he 
executed to said comm’rs his five several bonds for sixty-one thou- 
sand two hundred an- ninety-(61,290) each, dated on the 3lst day 
of March, 1880, and payable one, two, three, four, and five vears 
after date, respe C tive ly, with intel ‘est there on from date: and whereas 
the said court having, by a subsequent decree made in said suit on 
the — day of May, 1880, confirmed said sale, and by a decree made 
on the Ist day of March, 1882, appointed said A. C. Snyder a special 
commiss’r for the purpose, and directed him to execute to said Wil- 
liam A. Stuart a deed, with special warranty, for the property ] 


a > 


chased by him at said sale, and reserve a lien upon the face of such 
deed for the unpaid purchase-money until the same is fully paid and 
discharged : | 
Now, therefore, this deed witnesses that the said A. C. Snyder, 
commiss’r as aforesaid, has this day granted and con- 
247 veyed, and does hereby grant and convey, with special 
warranty, unto the said William A. Stuart, the foll owing real 
estate, viz: A certain tract or boundary of land ly’ ing in the county 
of Greenbrier & State of West Va., containing about seven thousand 
(7,000) acres, known as the “Greenbrier White Sulphur Springs 
property,’ and by a survey made in 1853 by 8.8. Thompson is 
bounded as follows: Beginning at 2 small pines in a hollow where 
an original corner stood (2 white oaks); thence N. 27 W. #2 po’s to 
3 small pines in a hollow; N. 53 W. 263 po’s, siti Th urnpl 
road & Howard’s creek to a small peach ge sg corner of fence 
corner to & with Daniel Salsberry; N. 39 W. po’s to a stake ss 
pig-pen ; N. 78 W. 44 po’s to two white nse in no ee N. 84 W. 
64 po’s to a dogwood & white oak on the old no gee line, & with 
N. 54 W. 18 po’s to his corner, & with N. 28 E. 140 pos to a sugar 
& yellow lynn; N. 78 W. 40 po’s to a white o% ry & hickory; N. 20 
K. 28 po’s to 3 hickories by a branch, corner to a small survey of 
Banks, & with N.10 E. 170 po’s to white oak, pine, & chestnut, 
marked F. B.; N. 48 E. 880 po’s to a large white oak in a bottoin, 
corner to & with Mastin; N. 15 E. 90 po’s to a maple, corner to 
Haptenstall’s survey on the Dutch run, & with N. 72 W. 52 po’s tu 
a large white oak & white oak sapling; S. 82 W. \0 po’s to 2 
white oaks near the left-hand fork of said run; N. 10 W. 44 
248 _—po’s, crossing the forks & passing a deer lick to a white oak 
and black oak, and leaving N. 52 W. 290 po’s to two white 
oaks, corner to Young’s survey, and leaving with Brown’s 8. 18. W. 
760 po’s to hickory & black gum by branch 8. 58 W. 274 po’s to 2 
hickories & white oak, and leaving 8. 25 E. 114 po’s to chestnut 
pointers on ridge; 8. 40 W. 168 po’s to 5 tall black oaks; 8. 80 W. 
366 po’s to a black oak, white oak, & hickory; 5. 18 W. 415 po’s to 
two pines by Howard’s creek & pike corner to and with north; 8. 
60 E. 40 po’s to pine & white oak corner to and with Erwin; N. 89 
EK. 80 po’s to two sugars by pike corner to & with Dickson; 5. 88 K. 182 
po's to pine & white oak; N. 72 E. 390 po’s to black oak & hickory 
in draft; S. 13 E. 18 po’s to poplar, & leaving N. 88 E. 80 po’s to 3 
hickories corner to Mrs. Bedford, & with N. 70 E. 88 poles to two 
dogwoods & cherry at foot of hill; S. 59 E. 68 po’s to ironwood & 
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ash sapling; S. 873 E. 30 po’s to a fallen double white oak at head 
pond; N. 82 E. 62 po’s to a stake by road; 8. 23 EK. 61 po’s to 


three thorn bushes, cherry, & — by said creek, & down same and 
crossing obliquely; S. 40 W. 7 po’s to white oak on south side & 


down S. 88 W. 60 po’s; N. 73 Ww. 60 po’s to white & chestnut oak 
on bank, and leaving & with Mrs. Copeland 8. 64 W. 130 po’s 
to a white oak by old road; west 56 poles to a stake corner to & 
with Rob’t Dickson; 8. 84 E. 30 po’s to a — corner 
249 to 380 acres of Banks’, now Calwell’s, & with 8. 15 E. 40 po’s 
to sugar by branch; N.75 W. 26 po’s to white oak on narrow 
ridge; 8S. do W. 21 po’s to a red-oak sapling; S S. 25 W. 32 po’s to 
two white oaks; 8.75 W. 98 po’s to two white oaks by a a rain; 8. 
24 po’s to a white-oak sapling: S. 12 E.18 po’s to two white 
oaks; 8S. 17 E. 44 poss to a pine; 8. 8 E. 18 po’s to a pine & 
white oak; S. 30 E. 22 po's to pine & white oak; 8. 35 EK. 150 
pine and white oak; 8. 70 E. 5 po’s to two white oaks, 
black oak, & locust, corner to the Creigh tract, & with N. 
02 EK. 400 po's to a chestnut & black oak ona ridge; N. 63 E. 
770 po’s to pointer’ s corner, to & with Edwards’ N. 44 W. 225 po’s 
to the beginning, being the same land that was conveyed by John 
Bowye r, Calwell, & others to William H. Macfarland by deed dated 
Nov’r 22, 1853, & recorded in Greenbrier county in deed book No. 
21, pages 605 to 608; also a tract of 2,800 acres lying on or near 
the line of the Chesapeake & Ohio railway in Alleghany county, 
Virginia, and is the same tract which formerly be longed to one 
Hoke; but it is expressly uuderstood that the following lots are ex- 
cepted from the operation of this conveyance, to wit: First, the 
family cemetery of the former proprietor of the Waite Sulphur 
Springs, containing about one-fourth of an acre; second, the 
250 ~=lot on which the Methodist church is located, and which has 
been conveyed to trustees for said church under a decree 
made in the suit aforesaid; and, third, the lot sold to the Right 
Reverend George W. Peterkin for the use of the Episcopal church, 
under a decree in said suit by the court aforesaid and for which no 
deed has yet been made; and it is further expressly understood and 
agreed that a lien is retained on all the property hereby conveyed 
to secure the payment of and antil the five several bonds of $61,290 
for the ‘pepemer eter ard y aforesaid are fully paid and. discharged : 

To have and to hold the aforesaid real estate and premises, with 
all the right, title, and interest of the sd White Sulphur Springs 
Company and all persons claiming by, through, or under said com- 
pany, unto the said William A. Stuart, his heirs & assigns, forever. 

Witness the following signature and seal. 

A. C. SNYDER, [1.s.] 

Special Com’r. 
STATE OF West VIRGINIA, | 
( ounty of aries Ler, j 


SS . 


l, Mark L. Spotts, a notary public for the county aforesaid, do 
certify that A. C. Snyder, special commissioner, whose name 
251 is signed to the foregoing deed, bearing date on the 17th day 
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f March, 1882, has this day acknowledged the same before me i 
my said county. 
pe ee ee ree 1721 ! aa 1 
Given unaer my nand this i{/tn day Gi Mar {1} LSS? 
7> 7 > i : 
MARK I] SPOTTS. 
Notary J 
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iHE STATE O] W Es1 VIRGINIA 
(sREENBRIER UOUNTY COURT, ULERK'S UFFICE.. 
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his deed was on this dav 1 Dp re sented in this omee, and. with the 
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certineates endorsed thereon, 1t 1s adm}! 


urt of the United States for the District of West 
' 


Notice of this motion to all the defendants bi ef ea 

202 and the petition of the plaintiffs praying that the court now 
proceed to act on the prayer of the biil for the appointment 

of a recelver being read, and all parties LO this Sul Di intifi al cd 


idant, having appeared and having : Le 
dered that A. L. Boulware, of the city of Ri -hmond, be, and he is 

| inted by consent the receiver of all the estate, both real 
ind personal, of the defendant company , that the said receiver, 
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11s nen, shall execute his bond, with sureties to be approved by 
this court and filed with the clerk thereof, in the sum 
of $50,000. conditioned for the faithful discharge of his duties in the 
premises ; that. upon the filing of such bond with the clerk of this 
cou irt the sald recelver shall proceed to take possession Ol all and 

noular Lne premises whe reol he is here by appointed receiver: he 
wil] muke an inve ntory account of sald property | 
session thereof and file said inventory with the clerk of this court 
he will keep a full, clear, and accurate statement of all and 
ingular his acts and doings in tl 
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of such Tecel vership. It is further ordered that all monies 
LO0 coming I nto the hands of said recelver be a in som¢ 

bank of de eposit within the State of West Vi ginia to be ap- 
proved by the judge of this court, to the credit of s: , . 
such. It is further ordered that said defendant com pany and ail 
persons whomsoever be, and they are, strictly commanded and en- 
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neacefully to deliver up and surrender to the said receiver all 
whereof he is hereby appointed recelver, 


. | ° ~ ' : ; <a } a . 7c) FR ’ 
the marshal of this court is ordered to forthwith deliver the 


] ' | 
i 


vat until further orders t a the defendant com- 
iy shall be allowed to conduct its Pepraasine f hotel- keeping as it 
‘ompany and its creditors, 
| its leases and contracts for the | mele conduct of its business 
‘ready made shall be allowed by the receiver to stand; but the 
iver shall collect and account for the receipts of the company, 
wing the said company all expenditures necessary economically 
ynduct the business, and shall report his receipts and allowances 
thiv to this court. 


i Oa . , 7. oe 2 es ] i | _— * 1, loa 4 ‘, ao | : 2 7 ; Vale ;i* 
Given under my hand this 13th day of Apri, 1883, at 10 o clo k 
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best for the interests of sal 
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Teste: (Signed) HUGH L. BOND, 
C’t Judge. 
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L. B. DELLECKER, Clerk. 
A list of securities turned over by W. A. Stuart to the com- 
: . - ry . ‘ . , , 
missioners appol} inted by the United States district court at 


+ . * ¥ a | a . | | 4 nd ne 
leston to sell the Greenbrier White Suipnur a V1Z: 


The Singleton debt, evidenced by twenty — of $5,000 each, con- 
iting the Ist class in Comm ’r Mathews’ report of -y April, 1876, 
0,000.00. 


iterest according to sald rt, 
terest unpaid on principal, $——. 


| 


J 


- 4 > WOOT &. } 1 * F > oe » i mr a @, ~ » 7 ~ 
terest on $36,000 of accumulated interest from 28 April, 1876 
decree of U.S. court of that date), ~—-., 


, th 


eA WX 7 coupons—prin., >1 JU V.QV. 

wig” 6 “ 1000.00. 
1B v Py 64 802.33. rs 
13 = a. 25 1.000.00. | | 


spew ew 
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WY 7 coupons—prin., Oo2.2/. 

‘ “6 1,000.00. 
6 1,000.00. 
Ft és $6 1,000.00. 
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nd No. 137 & 7 coupons—prin., 987.97. 
week 5 lee ‘ 4140.7 
rT 99 c 6 ” 60.57. 
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Orr 4 1] . : 4 
Z00 Wiass o. 


as Ne "7 ‘ 7 O14 wi 
Bond INO. OL WN | coupons—prin., 519.87. 
t 


90 ” . “1 000.00. 


Q] . é( - | OOO.00. 
GY ” ” * —~ 1,000.00. 


Q 1 000.00. 
G4 L.000.00. 
5 1 000.00. 
mW oupons 196.98 
)S | " . 924.30 
142 “ “ 704.68 
150 “102.45 


| due Oct. 15. 1861. 1,310.92. 
| 1862, 1.3810.92. 
| 1863. 1.310.92. 


; , . 
[Interest on avove coupons. 
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st. alter Maturity ol the DOndG WwW not pala DY rents, 


Rican 

Ino. W. Johnston, trustee, order on Comm/’r Mathews for arrears 

F { ] ws } ()}*) 

Oj ii rere | if LS(U Se LU } 
fF 4 | Ire " ] . , ‘4 ‘> ion . ‘ - j " ’ »¥ .; : 
Ree’d of W. A. Stuart the above securities, whicn are applied 
} } } f % L, ] ] . J 7 Ll. . + ; . : } 
rst. to tn qaisel oe oF the three purchase-money bonds of said 


. t falling due, given for the Greenbrier White Sul- 
256 phur Springs property sold by the U. S. district court, at 

Charleston. the sald bonds being for $61,290.00 ea. W bearing 
interest from March 31st, 1880, and which are this day delivered to 
said Stuart. ‘The amount covered by this list of securities, after dis- 
charging the three bonds aforesaid, is to be by us credited on the 
Ath bond of said Stuart of like amount with each of the other three 
& bearing interest from same time. 


C)ct 20. 1883. 


A. C. SNYDEI 
JASPER Y. MOO! 
HENRY M. MATI 
WM. A. QUARRIER.” 


pay rin? ‘ } , $9 , 2 : + ial eas . eae . sa ge : | 
20 é | ne deed referred to in the last loregoing ordel is In the 
“epee Me, AES RE oo 
words and figures following, to Wit: 


“This deed, made this 17th day of March, 1882, between William 
A. Stuart and Ellen B., his wife, parties of the first part, and ‘The 
Greenbrier White Sulphur Springs Company,’ party of the second 
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part, witnesseth: That in consideration of the sum of three hundred 
& ninety thousand one hundred & ninety-four dollars and forty-four 
cents ($390,194.44) the parties of the first part do hereby grant & 
convey to the party of the second part, with special warranty, the 
following real estate, viz: A tract or boundary of land lying in the 
county of Greenbrier & State of West Va., containing about 7,000 
acres, which was formerly known — ‘The White Sulphur Springs 
Property, and belonged to the White Sulphur Springs Co., and also 
the interest of said Stuart in a tract of 2,800 acres lying on or near 
the line of the Chesapeake & Ohio Railroad Company, in Alleghany 
ounty, Virginia, which formerly belonged to one Hoke, & afterw ards 
was the property of the said White Sulphur Springs Co., and also all 
improvements, buildings, and appurtenances on or belonging to said 
tracts of land, which said tracts were purchased by ‘the said 
258 William A. Stuart at a sale made by commissioners acting 
under a decree of the district court of the United States for 
district of West Virginia, rendered in the suit in said court in 
which C. 8. Gav and others were plaintiffs and the White Sulphur 
Springs Company . others were defendants, and which said tracts 
- 7,000 acres and 2,800 acres were conveyed to the said William A. 
tuart by A.C. sae, peer special comm’r of said district court, by deed 
‘a ted this day, and reference is made to the said deed for the bounda- 
ries of said land and for more particular description thereof, and for 
this purpose the said deed of this date from A. C. Snyder, comm’r, 
to the said William A. Stuart is to be considered as though herein 
fully set out; and it is further understood that the same lots are ex- 
cepted from the operation of this deed as are reserved in the afore- 
said deed, viz., the cemetary belonging to the former proprietors, 
containing about one-fourth of an acre; the lot on which is the 
Methodist church, and the lot sold to the Right Rev. George Peter- 
kin for the use of the Episcopal church; an d it is further e oxpressly 
covenanted that a lien is hereby expressly created, retained, and re- 
served on all of the property hereby conveyed to secure the payment 
of the balance of purchase-money due said Wm. A. Stuart 
259 and remaining unpaid, which balance is — as follows: 


[oe te 2 One oF Ook, £000... 4. neu .---.c 26110 22 
7 Se 2 Ge Or eas Fe. 2 nw ieee wo inn 48.746 61 
[on tne 5 Gey 4 ee, 1004... - 4... ~s - 61 249 17 
penne 5 ny a ee, Poo... us Saou 24 
in te 2 Gay oF cents 1600... 5... ae. 89,171 42 
Cit tN6. 2 AY OF ene, to0r..._...............-..... 37,968 85 
ioe Se © RY oe es fe cs... 96,766 30 
co Se 5 ne ce en Peo. «© 16,621 15 
ia Se t Gey or oes, 00. LLL.) «(87 B40 41 
Jit OG 0 ONY Os a ed os Ce tc... 18,000 00 
ive one 2 Gay Or pee FO0e....... ..._-._-.....-.... 18000 00 
On the 1 day of Sept., De a ie pinnae iimcwsie Se ne 
i oe a Gey OF oe, 1004... cnc... 19,000 00 
On the 1 day of Sept., |, EES MC Mee het | 
oe te 2 ae ee, 1606... as... 13,000.00 
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On the: 1 day’ of Sept, 1807 «0... ccc ccs ccuicincn eee 
On the Lday oF Regk,, 2006 cn. oeeeewec cians inen See ee 
On the ] day of < | S  ERERMNEMMOT TAS 
in the i Gay Of Rent., T9002. 6. . kc cece eunccawene See 


Forward. 
But it is further expressly and covenanted that said reser- 
vation of lien shall not extend or app sly to two acres of said land 
on which it is proposed to wai a hotel near the railroad depot, said 
two acres to be bounded on the south by the J. R. & Ka. turnpike, 
about opposite to the site of the hotel which was burnt in 1877, and 
shall be bounded on the east by the road now leading from 
260 =the de pot into the grounds, and shall be laid o ff in such shape 
as will be convenient for the erection of a hotel ; wad it is fur- 
ther Cove! 1anted that the Greenbrier White su Iphur Springs ( 10. 
shall have as attached to said contemplated hotel the privilege of 
the use of water from the White Sulphur Spring for drinking pur- 
poses, independe nt of any sale under the lien herein reserved, and 
shall have the right, if they think proper, to lease or to convey such 
privilege as att tached to the two acres 1n any lease or conveyance 
they may hereafter make of the same. There is also reserved and 
excepted from the operation of this conveyance W from the lien for 
purchase-money the right of Richard H. Dulany to have, occupy, 
and enjoy as heretofore two cottages erected On said Springs prop- 
erty at the expense of said Dulany; to have and to hold the said 
real estate and all improvements and appurtenances thereof, with all 
right, title, and interest of the parties of the first part and of all 
persons claiming by, through, or under them, unto the said party of 
the second ‘part, its successors and assigns, forever. 
Witness the following signatures &-seals: 


W. A. STUAR! fe a 
BE. B. STUART. [1. 8.] 
26] VimGIMEA.. ae 
> 7? SY , lo wit > 
F iSSé Lt County, } 
I, H.C. Stuart, a notary public in and for the county aforesaid, 
State of Virginia, do certify t that W. A. Stuart & E B. Stuart, his 


wife, whose n: mes are signed to the writing above, bearing date o 
the 17th day of March, 1882, have acknowledged the same before 


me in my county aforesaid, and the said KE. B. Stuart being exam- 
ined by me privily and apart from her husband, & having the said 


| 
i 


writing fully explained to her, she, the said E. b. Stuart, acknowl- 
edged the said writing to be her act & deed, declared = ub she had 
willingly executed the same, and does not wish to retra-t 


Given under my hand this April 1st, 1882. 
H. C. STUART, N. P. 
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Tux STATE OF West VIRGINIA: 
GREENBBIER County COURT, 
CLERK’S OFFICE, April LOth. 1882. 


4) } : ] i oe hoa ve 
[his deed was on — day saloalaiitag in this office, and with the 
rtificate endorsed thereon it 1s admitted to record 

Test MA 


) 
RK L. SPOT TS, CUk. 


Teste : CHAS. B. BUSTER, Clerk. 

262 [, Jasper Y. Moore, clerk of the district court of the United 
States for the district of West Virginia, do certify ape the 

foregoing is a true transcript of so much of the record in tl 
C.S. Gay & als. vs. The White Sulphur Springs Company & “M pend- 
ing in my said court at Charleston, as required by the appellant, in- 
cludii ng decrees, orders, reports, exhibits, &c., &e., in the above- 
entitled cause, wherein C. S. Gay & als. are plaintiffs and The White 
Sulphur Springs Company « als. are defendants, and said transcript 
contains all the orders and decrees entered in said cause. 

In testimony whereof I hereunto subscribe my name and affix the 
Sei al of my si aid court, at ( ‘harleston, “ie Z Ith day of June, A. D. 1850, 
and the 109th year of the Independence of America. 

Seal District Court United States, District of ) 
West Virginia, Charleston, W. Va ‘fe 


Clk D.C. U.S., D. W. Va. 


263 ‘To the honorable judges of the Supreme Court of.the United 
States : , 

Your petitioner, William A. Stuart, respectfully represents unto 
your honors that he is aggrieved by two decrees entered by the dis- 
trict court of the United States for the district of West V Irginia, sit- 
ting at Charleston, in said district (which court, by special act of 
Congress, has circuit court jurisdiction in civil causes), in a certain 
suit in equity pending in said — ourt, wherein C.S. Gay & 
others are complainants and the White Ssigtvuer Springs C ‘om pi ny, 
a corporation, & others are Porat ieee ne on the fifth day of f Jan- 
uary, 18534, compounding the debts hurolelors reported in said cause 


against the said company as of the 15 day of October, 1875, and | 


directing the commissioners, in distributing the proceeds of the sale 
of the company’s property, to pay interest upon the interest of said 
debts from the date last aforesaid; and the other, entered on the 
20th day of May, 1885, rejecting the cane of your petitioner for 
relief from the s’d decree of January 1884, and directing a resale 
of the property of said company w fiich had peer ong been pur- 
chased by your petitioner under a decree of sale made in said 
cause. 
264 The following is a brief abstract of the proceedings in said 
cause relating to the decrees complained of: 
The suit was commenced in the year 1868 as a general creditors’ 
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known as the Erskine debts, were made up of three bonds of said 
any for the sum of $21,848.69 each, dated October 15, 1857, 
payable ten years after date, with interest coupons attached, which 
bonds fell due and the coupons for interest ended on the 15 of Oc- 
tober, 1867; and a fourth bond in favor of Samuel C. Beard, adm’r, 
&e., for $907.67, bearing the same date & due at the same time as 
the Erskine debt. See trust deed of October 15, 1857, page- 26 & 
following of rec ord. 
267 By decree of August 2d, 187 5 (page 145), the court, reciting 
‘that it had been suggested that compound inte rest had 1m- 
providently been ordered to be paid on the Singleton mortgage and 
the Erskine mortgage,’ referred the matter to Commissioner Ma- 
thews to report at the next term whether such compound interest had 
been paid or ordered to be paid to any of said creditors. 

This order of reference has never been executed. 

The commissioners appointed to execute the decree of sale made a 
sale of the company’s property on the 9th day of August, 1879, to 
A. F. Mathews for $300,000, which sale was excepted to and was set 
aside by decree of November 1! ), 1879. (See page 167 of record.) 

Another sale was made by said commissioners of the company’s 
property on the 31 day of March, 1880 0, at which sale your petitioner 
became the purchaser for the sum of $340,000, which sale was con- 
firmed by a decree rendered May 4, 1880 ( (page 175), and the report 
of said sale is found on page- 177 to 181. 

At an adjourned term of the court held on the Sth day of Janu- 
ary, 1884, the commissioners who made the sale asked the court for 

instructions as to the proper manner of disbursing the pro- 
268 ceeds of sale, and the court, by an order of that date, in- 

structed said commissioners, in disbursing said proceeds and 
paying therewith the debts reported against said company, to calcu- 
late interest upon the aggregate amount of principal and interest of 
said debts, aggregated as of “October 15, 1875, which is one of the 
decrees complained of. 

On the 22d day of May, 1855, your petitioner filed a petition in 
said cause asking to have said order of January 5, 1884, set aside 
and rescinded and the instructions therein given by the court to its 
commissioners changed and modified. 

Your petitioner, at the time Mathews’ report was made up, had 
become the purchaser and assignee of the debts of the said company 
in various classes, as will appear by the aforesaid report of liens & 
priorities by said Comm’r H. M. Mathews, and also the principal of 
one of the Erskine bonds held by § Samuel Price, trustee of Mrs. E. 
E. Crockett, and, after said report was closed and before the sale to 
your petitioner of March 31, 1880, your petitioner became the pur- 
chaser and assignee of the principal of the Erskine bonds held by 
J. W. Johnston, trustee of Mrs. Jane C. Boyd, and of the principal, 
coupons, and interest (except one coupon) of the Erskine bond held 

by John Echols, trustee of M. L. Gay, as wiil appear by the 

269 aforesaid petition and exhibits therewith filed by your peti- 
tioner May 22, 1885. 

And by decree rendered in said cause on the Ist day of March, 
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1882 (page 194), A. C. Snyder, who was appointed a special comm] 
sioner for the purpose, was directed to execute a deed conveying to 
your petitioner the property of said company purchased by him. re- 
taining therein the vendor's lien for the unpaid purchase-money ; 
and said Snyder was further “authorized and directed to settle with 
your petitioner at any time upon his application, so far as the bonds 
for the purchase-money have already matured or as the same shall 
hereafter mature, by crediting upon the said bonds oe mounts to 
which the said William A. Stuart is entitled to credit for the liens 
held by him, as recognized by the previous rhnetiats * this court es- 
tablishing the order & priority of lens, and by receiving from 
him in cash so much of the amount of said lands as may be going 
so auth rize cd 


2 


to other henholders; and the said A. C. Snyder is al 

to cancel & deliver to said William A. Stuart any one or more of 

said bonds, whether the same have matured or not, on being satisfi ‘d 

that the said Stuart is then holder & owner of all the claims payab 
out of the proceeds of such bond or nora’ The said com- 

270 mussioners 3 of sale, on the 3d day of June, 1884 (page 200), 


filed a report, which was styled ‘ ‘a re port of settlement,” with 
your petitioner, but which was in no sense a settlen 
on the face of the report, as the statement of the debts held by your 
petitioner, and for which they report he is entit 
purchase-money of the property, is made in two ke a ac- 
cording to the decree complained of, of Janus iry oO, 1884, showing a 
balance due on the three first deferred instalments of the purchase- 
money of $32.50, and the other in accordance with the previous de- 
crees in the cause, and which petitioner claimed was the prope 
statement of said debts, showing a balance due on said three fi 


ent, as appears 
t 


eet 
ea to credit on tne 


deferred instalments of purchase-money of $6,612.25. 

[t would appear, looking alone at the interest of your petitioner as 
a purchaser of the property, that the first statement of said commis- 
sioners is most favorable to your petitioner; but looking at the in- 
terest of your petitioner as a lienholder, and especially as the holder 
of the principal of the three Erskine bonds, reported in the 6th 
class, the principal upon which said statement is made and by 


which interest is computed upon interest from October 15, 1875, 
is most disastrous to your petitioner, as the proceeds of sale 

are not sufficient to pay the said bonds in full, and the 
271 principal of said bonds being adjudged by +“ court subse- 


quent in priority to the transferred coupons, w1 | have to bear 

the entire loss caused by such payment of interest u boi 1 intere 
On the 12th day of May, 1885, the commissioners of sale filed a 
report reporting your petitioner in default in the payment of the 
two last bonds for the deferred instalments of the purchase-money 
for the property purchased by your petitioner, and a rule was there- 
upon awarded against your petitioner to show cause why said prop- 
erty should not be resold for the unpaid purchase-money (page 207). 
Your petitioner filed an answer to said rule on the 25 day of May, 
1885, which answer is found on pages 235 to 256, and on said 20 
day of May, 1885, the court rendered the other decree complained of, 
pages 229 to 234, rejecting the aforesaid petitioner of your petitioner 
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to set aside the said decree of January 5, 1884, and to change & 
modify the instructions therein given by the court to its commis- 
sioners and decreeing a resale of the property for cash to satisfy the 
um of $160,212.06, with interest from May 12th, 1885, & the costs of 


said rule. 
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2 Your petitioner respectfully assigns the folloWing errors in 
said decrees: 


ist. The decree of January 5, 1884, is erroneous in aggregating all 
the principal and interest of all the debts reported againt the White 
Sulphur Springs Company as of the 15 day of October, 1875, as stated 
in said Commissioner Mathews’ report, and making said aggregate 
an interest-bearing fund as of that date. 

epee one-half of said aggregate is interest, and a large part 
said aggregate is made of interest upon interest. 

The pdt will observe that in the 6th class,in which your peti- 
tione r is especially interested, $32,278.98 of said agoreg’ ite is made 
up of unpaid interest coupons upou the Erskine bonds & $18,420.85 
of said aggregate is made up of interest upon said interest coupons, 
and interest upon interest is thus made to bear interest in the absence 
of any contract between the parties and of any principal of law 
authorizing it, and more than $10,000 is thus exacted of interest 
upon the interest of said interest coupons, all of which will come out 
of the proceeds of sale that would otherwise be applicable to the prin- 
cipal of the Erskine bonds held by your petitioner. 

The court by its decrees of April 28, 1875 (page 82), and of 
279 May 4, 1878 (page 140), had adjudicated just how much of 
the interest on these debts should bear interest and from 
what time, viz., $36,000 of the Singleton debt from April 28, 1876; 
one year’s interest on the Erskine debt from October 15. 1868, & the 
interest on the 8. C. Beard debt of $907.67 for the years ending Oc- 
tober 15, 1868, to October 15, 1677 (subject to certain credits), and 
gave special reasons therefor; and it was error in the court to reverse 
or modify the adjudication so made, especially after your petitioner 
had become the owner of liens affected by said adjudication and the 
purchaser of the property, with the right to use said liens in pay- 
ment therefor, relying upon the adjudication aforesaid, and as the 
same had been adjudicated. See said decree of March 24, 1882 
(page 194). 

2d. The court erred in its aforesaid decree of May 25, 1885, in 
rejecting the petition of your petitioner to set aside the said decree of 
January 5, 1884, and to change and modify the instructions therein 
given by the court to its commissioners. 

The said decree of May 25, 1885, is also erroneous in overrul- 
ing the motion of your petitioner to quash and discharge the afore- 
said rule for a resale, as the same is insufficient upon its face, 

274 and no sufficient cause for awarding the same is shown. 
4th. In decreeing a resale of the property upon rule after 
the court had parted with the title thereto and had conveyed the 
property to your petitioner, retaining a vendor’s lien in the deed 

for the unpaid purchase-money. 
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Your petitioner respectfully submits that the court — not en- 
force its vendor's lien by the summary process of a rule, but only 
by an original suit in equity, prosecuted by its commissioners under 
its authority and direction. 

oth. In decreeing the sale of the property upon rule, after it was 
made to appear that it had been conve yed by your petitioner to the 
Greenbrier White Sulphur Springs Con npany, after your petitioner 
had been invested with the legal title as aforesaid, and had been 
sequestered and placed in the hands of a receiver under the order 
and decree of Judge Bond, of the circuit court of the United States, 
at Parkersburg, West Va. (see page 257 of record), without the leave 
of said circuit court first being had and obtained. 

6th. In decreeing a resale of said property for all cash. 
279 7th. In aggregating the principal | ($122,580) of the two last 
bonds & the interest ($37,632.60) nd making said aggregate 
($160,212.60) bear interest from the 12 day of May, 1885. | 

Sth. In decreeing a resale for the full amount—principal and in- 
terest of said two last bonds—when it was made to appear in your 
petitioner’s aforesaid petition & exhibits & in his answer to said rule 
that your petitioner as the owner of the principal of the Erskine 
bond held forme ‘ly by J. W. Johnston, trustee, and had turned the 
same over to the commissioners of sale as part payment on said pur- 
chase-money & had not received credit therefor, nor any part thereof, 
and your petitioner is en titled to credit on the two bonds aforesaid 
to the. extent that said Erskine bond is entitled to share in the pro- 
ceeds of sale. 

9th. It was made to appear to the court in the aforesaid petition 
and answer that your petitioner had personally assumed the pay- 
ment of the other two Erskine bonds, and thereby was subrogated 
to the rights of the former owners, who held the same only to Secure 
the performance of said assumpsit on the part of your petitioner, 

and by the contract of your petitioner with said former owners 
216 the meneuree he was to pay for said bonds had not fallen due 

and to the extent to which said bonds were entitled to share 
in said proceeds of sale it was error to decree a resale for said unpaid 
purchase-money. 

The said district court refused to allow your petitioner an appeal 
from said decree of May 25, 1885, on the ground that the decrees in 
the cause determining the amounts, dignities, and priorities of the 
debts and directing sale of the property were all entered more than 
five years previous, and that said decree of January 5, 1884, was 
simply explanatory of a former decree. Your petitioner exhibits 
with this petition and assignment of errors a duly authenticated 
transcript of all the orders and decrees ever entered in said cause, 
and of such other pleadings and papers filed therein as have refer- 
ence to the questions raised upon this petition, and your petitioner 
respectfully submits that said decree of January 5, 1884, instead of 
being explanatory of any former decree in the cause, is in direct 
conflict with and antagonistic to several former decrees rendered 
therein and the rights of lien holders as theretofore settled and ad- 
judicated. | 
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And for the ftp ty and other errors apparent upon the 

277 ~~ face of said record and of said decrees, your petitioner prays 

for an appeal from and superse dias to said decrees of Janu- 

ary 9, 1884 1, and May 25, 1885, and that the same may be reversed, 
set bea 4 and held for naught. 

And, as in duty bound, your petitioner will ever pray. 
WM. A. STUART, 
By W. J. ROBERTSON, Solicitor. 
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Upon examination of the foregoing petition and the transcript of 
the record accompanying the same the appeals from said decrees = 
allowed, and it is ordered that upon the filing of said record ¢ 
opinion in the office of f the clerk of the Supreme Court of the U nited 
States the appellant be allowed to execute a supersedeas bond, in 
the penalty of thirty thousand dollars, conditioned as required by 
law, such bond to operate as a supersedeas ouly when it shall have 
been agro 1d to & been approved by me. 

This July 2, 1885. 


eee Sa aoa 


JOHN M. HARLAN, 
Associate Justice Supreme Court of the U. dS. 
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Know all men by these presents that we, William A. Stuart and 
George W. Palmer, are held and firmly bound unto C.S. Gay «& 
Margeret L., his wife; John Echols, trust tee of the said M. L. Gay, 
and John W. Johnston, trustee of E. C. Boyd, in the just and full 
sum of thirty thousand dollars, to be paid to the said C.S. Gay & 
wife, John Echols, trustee of the said M. L. Gay, & John W. John- 
ston, trustee of E. ( . Boyd, — certain attorney, executors, admini- 
strators, or scsigas ; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrotors, jointly 
and severally, by Siiess presents. 

Sealed with our seals and dated this 9th day of July, in the year 
of our. Lord one thousand eight hundred and eighty-five. 

Whereas lately, at a district court of the United States for the 
district of West Virginia, sitting at Charleston, in said district, in a 
suit depending in said court between the said C. S. Gay & wife, John 
Kchols, trustee of the said M. L. Gay, and John W. Johnston, trustee 
of EK. C. Boyd, complainant, and The White Sulphur Springs Com- 
pany et al., defendants, two decrees were rendered in said cause 
against the said Wm. A. Stuart, one dated January 5, 1884, and the 
other dated May 25, 1885; and the said W. A. Stuart having been 
allowed an appeal from said decrees, and having obtained a certified 

transcript and filed a copy thereof in the clerk’s office of the 
279 said court to reverse the said decrees in the aforesaid suit, 

and a citation directed to the said C.S. Gay & M. L., his 
wife, John Echols, trustee of the said M. L. Gay, & John W. John- 
ston, trustee of K. C. Boyd, citing and admonishing them to be and 
appear at a Supreme Court of the United States to be holden at 
Washington the second Monday of October next: 
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Now, the condition of the above obligation is such that lf a 
eo SRE : _ 2 me 

William A. Stuart shall prosecute sald apples to effect and answer 
all damages and costs if he fail to make his plea oood, t ian th 
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above oblig (ton to be VOIdG;: else to rem; | force and virtue. 
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D. W. Va., at Charleston Jasper Y. Moore, clei 


correct copy ota pond fh 
in a cause therein pending, wherein C. 8S. Gay & others are plaintiffs 
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and The White Sulphur Springs Company & others are defend- 
ants 
> ? . 4% ‘ | - } m4 
ZOU In testimony whereof I have hereunto subseribed mv name 
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and aithxed the seal of my sald cou! it Unarieston nis 10tn 
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day of July. L385 
{Seal District Court U1 is D 
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Wreorge WV. Palme} to William L. Clark 
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Know all men Dy these presents that L, George W. Palmer, do 
a ™ 62 4 : Ls . > ro lal } '] ; ‘7 j # —s » { 
hereby constitute and ap; ont William L. Clark my true and lawful 
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which may be required by any court or judge as the condition of 
allowing to W. A. Stuart an appeal from two decrees rendered by 
the district court of the United States for the district of West Virginia, 
sitting at Charleston, in said district, in a certain suit in equity pend- 
ing in said district court, wherein C. L. Gay and others are complain- 
ants and the White Sulphur Springs C ompany, a corporation, an 1d 
others are defendants, one of said decrees having been rendered on 
the Sth day of January, 1884, and the other on the 25th day of 
May, 1885. 
281 And my said attorney-in-fact is further authorized, émpow- 
ered, and directed, for me and in my name and stead, to sign, 
seal, acknowledge, and deliver any bond or bonds which may be re- 
quired of said Stuart or may be necessary as a condition for staying 
further proceedings in said cause, by supersedeas or otherwise. 
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mer, as surety, in the penalty of thirty thousand dollars, ‘taken and 
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And I furthermore empower my said attorney-in-fact, for me and 
in my name, to sign any other papers or do any further act which 
may be needful and proper in the premises as fully as if done by 
me 1n proper person. 

And I hereby ratify and co —— all the acts which my said attor- 
ney-in-fact may do in the prem! 

Witness the foilowing signature vend seal, July 6, 1885. 

GEO. W. PAL ME R. [SEAL. ] 


STATE OF VIRGINIA, Weel 
County of Washington, | 
I, Worley Musselwhite, a notary public in the county aforesaid, 
in the State of Virginia, certify that George W. Palmer, to me per- 
sonally known, and whose name is signed to the writing hereto 
attached, bearing date on the 6th day of July, 1885, has acknowl- 
edged the same before me, in the county aforesaid, as his act and 
deed. 
I further certify that the said George W. Palmer, being duly 
282 sworn, made oath before me, in due form, that he is a resi- 
dent of Saltville, in the county of Smyth, in the State of 
Virginia, and a householder therein ; that he is worth more than 
thirty thousand dollars above all his debts, and that he owns unen- 
cumbered property in the said State of Virginia and county of 
Smyth, subject to execution, to the value of more than thirty thou- 
sand dollars. 
In testimony whereof I hereto set my hand and attach my official 
seal this 6th day of July, 1885. 
[L. s.] W. MASSELWHITE, UN. P. 


[, Jasper Y. Moore, clerk of the district court of the United States 
for the district of West Virginia, do certify that the last foregoing 
is a true copy of a power of attorney and certificate of acknowledge- 
ment, annexed to the first foregoing bond, filed in my said court, at 
Charleston, July 15, 1885. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of my said court, at Charleston, this 16th day of 
July, A. D. 1885. 

f Seal District Court United States, District ) 
U West Virginia, Charleston, West Va. f 


JASPER Y. MOORE, 
Clerk D. C. U.S., D. W. Va. 
283. In the District Court of the United States for the District 
of West Virginia, at Charleston, July 15,1885. In Vaca- 
t10Nn. 
C.S. Gay & Others 
US. >In Chancery. 


THE WHITE SuLPHUR SprRINGS Company & Others. } 


This day Wm. A. Stuart presented his bond, with George W. Pal- 
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approved by John M. Harlan, associate justice of the Supreme 
Court of the United States, for an appeal and supersedeas from two 
decrees rendered in this cause, one on the 5th day of January, 1884, 
and the other on the 25th day of May, 1885, which bond is ordered 
to be filed; and the said P almer having executed said bond by W. 
L. Clark, his att’y-in-fact, the power of att’y from said Palmer to 
said Clark is also filed. 


[, Jasper Y. Moore, clerk of the district court of the United States 
for the district of West Virginia, certify that the foregoing order is 
a copy of an order from the records of my said court, at Charleston, 
In a cause therein pending, wherein C.S. Gay & others are plaintiffs 
and the White Sul. Spr’gs Co. & als. are defendants 
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In testimony whereof I have hereunto subscribed m 
affixed tha seal of my said court, at Charleston, this 16th day of 
July, 1885. ) | 

f Seal District Court 

West Virginia, C 
JASPER Y. MOORE, 

Clerk D. C. U.S., D. W. Va 


|b ndorsed : | Dist. e’t U. S.. dist. W. Va. C. S. Gay et als. v. 
The W hite Sul. Spr’gs ( 0. W al. Copies of appea| bond. pow r 
of attorney, & order. Clerk’s fees for copies, certificates, & seals, 
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284 The United States of America to C.S. Gay & Margaret L., his 
wife, John Echols, trustee of said M. L. Gay, & John W. 
Johnston, trustee of E. C. Boyd, Greeting: 


You are hereby cited and-admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the 2d Monday of October next, pursuant to an appeal allowed & 
filed in the clerk’s office of the Supreme Court of the United States 
from two decrees of the district court of the United States for the 
district of West Virginia in a cause therein pending, wherein you 
are complainants & The White Sulphur Springs Company, a corpo- 
ration, is defendant, but in which appeal W. A. Stuart is apy ellant 
and you are appellees, to show cause, if any there be, why said de- 
crees rendered against the said appellant should not be corrected, 
and why speedy justice should not be done to the parties in that 
behalt. 

Witness the Honorable John M. Harlan, associate justice of the 
Supreme Court of the United States, this ninth day of thlydo in the 
year of our Lord one thousand eight hundred and eighty-fiy 


Allowed: 


JOHN M. HARLAN, 


Associate Justice Sup. C’t U.S. 
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WILLIAM A. STUART VS. C. S. GAY ET AL., &C. 


On this — day of , in the year of our Lord one thou- 

sand eight hundred and eighty-—, personally appeared 
before me, the subscriber, ,and makes oath that he 
delivered a true copy of the within citation to 


Sworn to and subscribed the , A. D. 188-. 


STAUNTON, VA., July 15, 1885. 
As counsel for John Echols, trustee of Margaret L. Gay and for 
Mrs. Margaret L. Gay (C. 8S. Gay, her husband, having long since 
departed this life), I accept service of the within citation. This ac- 
ceptance is without waiver of any rights of my clients had the process 
been served on them personally. 


HUGH W. SHEFFEY. 
BucHANAN, VA., July 16, 1885. 
Service of this process acknowledged as above. 


JOHN W. JOHNSTON, 
Trustee of Jane C. Boyd. 


Endorsed on cover: West Virginia D. C. U. 8S. No. 255. Wil- 
liam A. Stuart, appellant, vs. C.S. Gay and Margaret L. Gay, his 
wife, John Echols, trustee of said Margaret L. Gay, and John W. 


Johnston, trustee of E. C. Boyd. Filed July 24, 1885. 
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United States. 


WM. A. STUARD. Appellant, } 
v8. ’ lw CHANCERY 


0.8. GAY, A. F. MATHEWS, et al. Appelices.) 


BRIEF OF E. B. KNIGHT, ATTORNEY FOR THE APPELLANT. 


THE KANAWHA GAZETTE PRINT, CHARLESTON 
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WM. A. STUART, Appellant, ) 
| v8. > In CHANCERY. 
O.S.GAY, A. I *. MATHEWS, et ai. Appellees.) 


BRIEF OF E. B. KNIGHT, ATTORNEY FOR THE APPELLANT. 


This suit was brought in the District Court of the United 
States for the District of West Virginia, sitting at Charleston, 
and having circuit court jurisdiction in civil causes,in March 
1868, to enforce a trust deed cr mortgage lien upon the real 
estate of the celebrated White Sulphur Springs Company in 
Greenbrier county, West Virginia, belonging to the devisees of 
Henry Erskine and designated in this brief as the Erskine 
debt. 

The creditors of the company having liens and who were 
very numerous, were made parties to the bill and it became 
a general creditors’ suit. 

As appears by the allegations in the bill, (page 5 of printed 
record,) the White Sulphur Springs Company about two 
months before the institution of the suit had executed a lease 
to G. L. & W.H. Peyton of the company’s property for the 
term of five years from April Ist, 1869, at $12,000 per year, 
directing Maury, the treasurer of the company to collect the 
rents, pay a salary of $1,000 to Caldwell, the president of 
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th e company, and apply the balance to the payment of the 
interest on the Singleton and the Erskine debts. 


[It will be noticed that the Erskine debt was secured by a 
deed of trust upon the real estate of the company, dated 
November 3d, 1841, (page 7 of record). And the Springs 
Company, on the 15 day cf October 1857, executed another 
deed of trust to secure the same debt, with a large number of 
other debts, without changing the priozity it had by the 
former deed of trust. (Page 12 of the record.) 

By the last deed of trust the principal and unpaid interest 
of the Erskine debt were aggregated at the date of the deed 
(October 15th 1857,) amounting to the sum of $65,546.07, and 
three new bonds in the sum of $21,848.69 each were issued 
therefor to the executors of Henry Erskine (who had died in 
the meantime), payable ten years after date with six per 
cent. interest annually represented by interest coupons at- 
tached to the bonds. And all the other debts secured in 
said deed were so executed and coupon bonds issued therefor. 

The District Court by order of April 23d, 1868, (page 21), 
referred the cause to H. M. Mathews to report the liens and 
their priorities upon the real estate of the companv, declined 
to disturb the lease made to the Peytons, and directed said 
Mathews as its special commissioner to collect the accruing 
rents and apply the same as Maury was required to do by 
the terms of the lease. 


Under the order of reference the aforesaid Commissioner 
Mathews made several reports to the Court which were sev- 
eral times recommitted to said Mathews for further report 
until, on the 21st day of April, 1876, the said Mathews filed 
a report of the liens upon the property of the said White Sual- 
phur Springs Company and the priority of these liens, which 


report was confirmed by the court without exception by an 


order made April 28th, 1876. (Page 37 of record.) 


This report of liens and priorities, marked No. 1,is found 
in the record, pages 40 to 72 inclusive. 

The report desi znated as No. 2, in said order has no relation 
to the questions raised by this appeal, and is therefore omitted 
from the record. 


The Singleton debt of $100,000 which was a first lien on a 
valuable part of the company’s property, being secured by a 


deed of trust of March 3d, 1836, did not have interest coupons 
attached. The interest however was paid up to July Ist, 
1862, and was in default from July Ist, 1862, to July Ist, 
1868, (six years), and thereafter paid out of the rents of the 
property pursuant to the terms of the Peyton lease, and the 
order of the Court before mentioned of April 23d, 1868, until 
July 1st, 1875, by clerical error printed 1874 in record. (See 
Mathew’s report, pages 42 and 43.) 

The decree which confirmed Mathews’ report of liens and 
priorities also made the $36,000.00 of unpaid interest which 
had accumulated on the Singleton debt between July Ist, 
1862, and July Ist, 1868, an interest bearing fund from the 
date of that decree (April 21st, 1876,) giving as the reason 
therefor, ‘‘ that the interest on subsequent liens, represented 
‘by coupons, were thus made to bearinterest, that the prop- 
“erty was confessedly ample to pay the Singleton debt, and 
“the sale had been postponed from time to time on behalf 
‘“ of these subsequent liens.” (Pages 38 and 39 of Record.) 


The cause continued without any further action of impor- 
tance, except to continue the renting of the property, until 
the 5th day of May, 1887, when a decree of sale of the Com- 
pany’s property was rendered requiring ten per cent of the 
purchase money in cash and the residue in five equal annual 
installments with interest and good personal security for the 
first deferred payment. (Pages 74 to 78.) 


By the decree of sale the Commissioners were authorized 
to receive from the purchaser as collateral security for the 
first deferred payment any evidence of debt belonging to the 
purchaser proved in the cause and which would be paid out 
of the proceeds of sale instead of personal security. 


On the 4th day of May, 1878, no sale having been made, 
the Court entered a decree reciting that the interest on the 
three Erskine bonds ¢cesignated No. 1, 2 and 3, respectively, 
for the year ending October 15th, 1868, and on the Beard 
bond designated as No. 4, from October 15th, 1868, to Octo- 
ber 15th, 1877, (except 4 per cent. for the two years ending 
October 15th, 1875, and October 15th, 1877,) had not been 
paid, that the property conveyed was ample to pay these 
bonds, principal and interest, as well as all prior liens, and 
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that a sale of the property had been postponed in the inter- 
est of subsequent liens, and then adjudicating that this un- 
paid interest, being one year’s interest on the three Erskine 
bonds falling due October 15th, 1868, and the interest onthe 
Beard bond No. 4, from October 15th, 1868, to October 15th, 
1877, less 4 per cent. paid in 1875 and 1877, should stand on 
the same footing and bear interest from the time when due 
as if evidenced by coupons. 


And this decree further adjudicated that the assignees of 
the interest of said bonds were entitled to priority of payment 
over the bonds, coupons and interest not transferred, follow- 
ing the decision in the case of MecClintic vs. Wise’s Admin- 
istrator, 28 Gratton, page 448. (Page 78 of Record.) 


On the 2nd of August, 1878, the Court entered an order, 
upon suggestion being made that it had improvidently com- 
pounded the interest on the debts secured in the Singleton 
and Erskine mortgage, directing Commissioner Mathews to 
inquire into the matter and report whether any such com- 
pound interest had been paid or ordered to be paid, but no 
report was ever filed or further action taken in the matter. 
(Page 80.) 


The Commissioners directed to sell the property reported 
at the November term, 1878, their failure so far to make a 
sale, and were directed to again advertise, and some slight 
modifications were made in the decrce of sale, (page 8), and 
on the 13th day of October, 1879, these Commissioners re- 
ported a sale of the property to A. F. Mathews for $300,000.00, 
which report was filed and exceptions taken thereto, (pages 
34 to 87 inclusive), and on the 18th day of November, 1879, 
this sale was set aside aud a re-sale ordered, (page 89.) And 
on the 31st day of March, 1880, the re-sale was had and the 
property sold to the Appellant. W. A. Stuart, for the sum of 
$340,000.00, and the report of this sale was filed and con- 
firmed on the 4th day of May, 1880. (Pages 92 and 93.) 


On the Ist day of March, 1882, the Court made an order 
directing Commissioner A. ©. Snyder to execute a deed for 
the property to W. A. Stuart, reserving a lien for the unpaid 
purchase-money, and to credit said Stuart with liens held by 
him payable out of the proceeds of sale. (Page 101.) 
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On the 5th day of January, 1884, nearly four years after 
the sale the Court made an order directing the Commission- 
ers, in distributing the proceeds of s: es to calculate interest 
upon the Assi. 20 and interest of the debt reported aggre- 

> 15th day October, 1875, to which date Com- 
missioner Mathews had computed interest in his report, (page 


gated as of the 


102,) which 13 one of the decrees appealed from. 


On the 12th day of May, 1885, three of the commissioners 
of sale filed a report stating that W. A. Stuart had failed to 
pay the two last installments of the purchase money, and 
is report the court awarded a rule against the pur- 
chaser returnable to the 25rd day of May, 1885, to show 


7 ‘4 xy | XT I, Psi?) “Tt ty co} cy? vai erat ha TO. arts fo je -hea ' 
cause why tne property snouid not be re-soid ior the unpaid 
os > a 


r i : Ps } } f \7 . | 2 as - t + _ > + 7 
m tne zord aay ol Lay, Jv, the sald otuart presented a 


atitran aes + Ih aie souere ihil | mahaawn Co 4 } le » inate aed ni 
petition witn some exnivdits, Io! renearing OI tne aecree oj 


January 5th, 1884, aggregating and compounding the prin- 


Pee een ae ee pene a rl ‘ } L. . se te eel tm dioie atk te cas g Br 
cipai and interest ol the debts aaa against the White 
‘." lr} = * ‘ i « ) } ’ t 1S — 1 4] ¢ 
Huipnur oprings VomMpany as or UCtodel », and that 
. ‘> 7 f a “ = 
the same might be vacated and s aside, (pages 110 to 115 
- . > . _ i a oy 
ot record) And on the 25th day of May. 188 cne court 
Anh ' } + é 
renagereda a aecTree ! Ceci $4 11Q p ition and connrming said 
7 a 
4 4 . ’ epey 2 Y 4 
OTaer OI wv anualy i} : (overruling stuart’s motion to 


swer to said rule, adjudicating that the two last installments 
of the purchase money, amounting to the sum of $160,212.06, 
were wholly due and unpaid, and directing a resale for cash 
the property purchased by Stuart, for this apne pur- 
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‘‘And it appearing from the deed executed by W. y Stuart 
“to the Greenbrier White Sulphur Springs Company and 
‘onhich ~s now here tied as an exhrbit in this cause, that the 
said Stuart in conveying the said 7,000 acres to said com- 
“nany did not retain any lien for his purchase money on a 
“certain two acre part of said 7,000 acres particularly de- 
“scribed and defined in said deed, it is further adjuc 
“ordered and decreed that said commissioner shall sell the 
‘said 7,000 acres the said White Sulphur Springs property 
‘exclusive of said two acres which shall not be sold unless it 


‘shall hereafter prove necessary and until the further order 


“of the court.’ 
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This decree and the answer to the rule with exhibits re- 
ferred to therein are found on pages 118 to 131 inclusive of 
record. 


The appeal is also taken from this last decree. 


Mr. Stuart sustains two relations to the suit, viz., a pur- 
chaser of the property under the decree of sale, and a cred- 
itor of the Springs Company to a large amount, entitled to 
a share in the proceeds of sale, and he takes this appeal in 
both relations. 


The errors complained of are so fully set forth in Mr. Stu- 
art’s petition for a rehearing of the decree of January 5th, 
1884, commencing on page 111 of printed record, and in his 
answer to the rule to show cause why the property should 
not be resold for the unpaid purchase money, commencing 
on page 120, and in his petition for an appeal and assign- 
ment of errors, commencing on page 132 that an extended 
brief is not deemed necessary. 


The rule for resale against the appellant should have been 
quashed and discharged pursuant to his motion of May 25th, 
1885. 


The rule was issued May 12th, 1885, returnable to May 
23rd, 1885, but on the return day the rule was not docketed 
and no notice was taken thereof, and no proceedings could 
be afterwards had on this process. A rule was docketed on 
the 22nd day of May, 1885, erronevusly assuming that to 
have been the return day, but such a proceeding had upon 
this process before it was returnable was simply void and 
could not affect the defendant’s right. 


He was required by the rule to show cause on the 23rd day 
of May why a resale of the property should not be had. 


On the 23rd day of May, the return day of the rule, no 
action is had upon the rule by the court and no notice is 
taken thereof. The defendant had a right to assume that the 
proceeding was abandoned, and could not be required to an- 
swer or show cause against the rule at any subsequent day. 

While it is true the defendant appeared and answered the 
rule he did not do so until compelled by the courts overrul- 
ing his motion to quash arid discharge the rule because the 
return day had passed and no action was had. 


P? 
é 


That the premature action was void and the subsequent 
action unauthorized, see Aallard vs. Whitlock, 18 Gratton, 
page 235. 

And that filing answer after the motion to discharge the 


rule was overruled, did not waive the error, see Harkness vs. 
Hyde, 98 U.S. Reports, page 476. 


The court erred in decreeing a resale of the property in 
this cause upon a rule but should have directed its commis- 
sioners to proceed by original bill if any proceedings were 


found necessary. 


We do not find any adjudication settling the practice in 
the United States courts as to the proper proceedings to be 
taken to collect the deferred installments of purchase money 
when judicial sales are made on credit and the purchaser is 
in default. 

But the practice in the State courts of Virginia and West 
Virginia has been well settled by the courts of last resort. _ 

In Reed, Guardian vs. Clarkson, 15 Grattan, page 288, 
the Supreme Court of. Virginia held, where the title to the 
land was retained by the court as security for the payment 
of the purchase money, the deferred installments might be 
collected by a decree of re sale upon a rule to show cause 
why such a re-sale should not be had. 

This is the leading case in Virginia, and it was doubtless 
upon the authority of this case that the like proceedings 
were taken in the case now before the Court. But in that 
case the practice was qualified by this clause in the opinion: 
“T do not mean to say that in all cases of the kind the pro- 
“ceedings should be by a rule rather than by a bill.” 

“Tt is not difficult to conceive of cases in which there 
“might grow up or be developed between the direct parties 
“to the cause and the purchaser, equities of a character such 
“as to require that they should be discussed and considered 
“upon regular and formal pleadings, origumal or supple- 


7 $8 
“mental. 


We respectfully submit, if the learned judge was right 
and it was possible to conceive of any such equities, they 
had been developed in this case and were presented to the 
Court in the answer made by the purchaser to the rule. 


Stuart had acquired and turned over to the commission- 
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ers the entire indebtedness allowed in the first, second and 
third classes, all in the fourth class except two small bonds, 
Nos. 126 and 130, and all in the fifth class except one small 
bond, No. 125, and was entitled to credit therefor on his 
purchase money, pursuant to the order of the court of March 
1, 1882, on page 101. (Compare the receipt given to Stuart 
by the commissioners, pages 128 and 129, with Mathews’ re- 
port pages 42 to 45.) 

These liens had substantially discharged the three bonds 
for the purchase money first falling due, and the proceeds of 
the two last bonds were almost entirely applicable to the 
debts in the sixth class, which was, with one small excep- 
tion, made up of the Erskine bonds, coupons and interest. 
And although under the order of the court the detached 
and transferred interest coupons and accrued interest there- 
on were entitled to payment before the principal of the 
bonds, it was palpable, nevertheless, that a large amount of 


the unpaid proceeds of sale would be applicable to the prin- 


cipal of the Erskine bonds. 

One of these bonds Stuart owned outright by assignment 
from J. W. Johnston, trustee, made March 15, 1876, and on 
which he had made a large payment, as acknowledged in the 

assignment. (Page 115.; : 

Bv a contract with Samuel Price, trustee, as to another of 
said bonds, made April 23, 1875, Stuart agreed to make the 
property bring a sufficient price to cover the bond, or per- 
sonally assume its payment and the annual interest thereon, 
and in condition of this agreement Stuart was to control the 
debt and have ten years in which to pay it, when the prop- 


erty was sold. (Page 117.) 


And by contract with John Echols, trustee, of March 31, 
1880, the day of the sale, Stuart agreed to bid a sufficient 
sum to cover the remaining bond or make good the de- 
ficiency, and when, by the terms of sale and the priorities 
of debts as established, this debt was reached, Stuart was to 
have five years thereafter in which to pay it, with annual 
interest, less an abatement of $1,500.00, giving his own obli- 
gations, satisfactorily secured, therefor. (Page 117.) 

Now, as before stated, these three entire bonds which Mr. 
Stuart had so arranged with the several owners thereof, 
were entitled to share largely in the unpaid purchase money, 
if they would not be entirely discharged thereby. None of 
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the former owners of the bonds with whom Mr. Stuart had 
so arranged them, were making any complaint or moving:at 
all in the matter of a re-sale; the court, upon the said re- 
port of the commissioners that the last installments were 
due and unpaid, of its own motion ordered the rule and de- 
creed the re sale. | 

As to Price and Lichols, trustees, they had made such a 
contract with the purchaser, in order to get him to bid up 
the property; that the purchase money applicable to their 
two Erskine bonds was not due, and they had no right to 
call for payment. And I respectfully submit, that it was 
error for the court, in this summary way, on its own motion 
and of its own accord, to decree a re-sale of this property 
for cash, for the entire two last installments, amounting to 
over $160,000.00, when the purchaser shov mad that he con- 
trolied the debts entitled to a very large part thereof, 
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that in the language oi the court, in eed, guardian Vs. 
Clarkson, such equities had developed between the pur- 
1 t! vere plaintifis in the cause, “as 
‘to require that they should be discussed and considered 
“upon regular and formal pleadings, original or supple- 
“mental,’? and the purchaser protected from a decree of re- 
‘ye amount of purchase money which 
the creditors, entitled thereto, had agreed to give him fur- 
ther time to pay,in consideration that he would increase the 


PF. } 1. - ee ee = Fe 
bidding and make the property pay their debts. 


In the case of feed, Guardian, vs. Clarkson, the Court 
had retained the title to the land as security for the purchase 
money and the adjudication made in that case that ordinarily 
the collection of purchase money in default could be en- 
forced by the summary process of arule and decree of re-sale 
must be based on this fact. 

In the case at bar the Court had ordered its Commissioner 
Snyder to execute a deed to the purchaser for the land sold. 
(page 101.) The Commissioner had executed and delivered 
this deed, : nage 124, &c.) And the purchaser had conveyed 
the property the very day he got his deed from the Commis- 
ioner, (March 17th, 1882,) to the Greenbrier White Sulphur 
Springs Company, (page 129.) 
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The Court in rendering the decree of re-sale, took cogni-- 
zance itself of this last deed and made it part of the record 
in the cause. 


When the Court making the sale has conveyed the title to 
the purchaser retaining a vendor’s lien for the unpaid pur- 
chase money the Supreme Oourt of West Virginia has ex- 
pressly decided in Glenn vs. Blackford, 23d W. Va. Reports 
102, that the practice is to file an original bill to enforce the 
lien for the unpaid purchase money, and that it would be 
necessary if the purchaser had sold to another to make this 
vendee a party to the suit. The Court in its opinion says: 

‘The usual and better practice is for the Court always to 
“retain the legal title in confirming a judicial sale, so that 
“should the purchaser fail to pay the deferred bonds, a rule 
“might speedily issue against him, the amount of the balance 
“ascertained, and a re-sale ordered. In such case no new 
“suit or supplemeutal bill in the same suit is necessary, and 
“the costs are less, and the end more speedily reached; but 
“sometimes the Court, as in the case here, confirms the sale 
“and orders the legal title to be conveyed to the purchaser 
“retaining a lien for the residue of the purchase money. 
“Where this is done, and the purchaser fails to pay the bonds 
“fas they fall due, it is the practice to file an original bill to 
“enforce the lien for the purchase money, in which case it 
“would of course be necessary to make defendants all the 
‘“‘narties interested in that proceeding, the purchaser and his 
“vendees, if he had sold the land or any part thereof, and the 
“equities being settled between them, the land would be de- 
‘““creed to be sold according to the equities between the par- 
“ties, and the court could then order the legal title to be made 
“to the purchaser at said sale. If the original suit were still 
“nending in court for any purpose, in a case where the legal 
“title had been conveyed to the purchaser, the same result 
“might be reached by filing a supplemental bill in that cause, 
“making the defendants thereto the purchaser and his ven- 
“dees, if any.” 


The Greenbrier White Sulphur Springs Company had ac- 
quired the title to the property, and before it could be sold 
under a vendor’s lien prior to their title, were entitled to a 
day in court and an opportunity to contest the amount due 
on that lien. 
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The Court erred in decreeing a re-sale of the property 
when the fact was established that the United States Circuit 
Court at Parkersburg had seized all the property real and 
perscnal of the Greenbrier White Sulphur Springs Company, 
the vendee of the purchaser, and put its receiver, A. L. Boul- 
ware, into possession thereof two years before, ( page 127.) 

While another court of competent jurisdiction had posses. 
sion of the property through its receiver, no valid sale could 
be made. Wiswall vs Sempson, et al., 14 Howard, page 52. 


The Court erred in its decree of January 5th, 1884, (page 
102 of record.) in making an order eight years after the Com- 
missioner’s report of liens and priorities was filed and con- 
firmed directing the Commissioners of sale in distributing the 
proceeds of sale to aggregate the principal and interest of 
the debts stated in Commissioner Mathews’ report as of the 
15th of October, 1875, and compute interest on this aggregate 
from the day last named. 

There was no law precedent or practice for any such com- 
pounding of interest : in fact the court in two former orders 
had practically adjudged it could not be done. Inthe decree 
confirming the Commissioner’s report (page 38), it had de- 


, 4% 


cided that the interest in arrears on the Erskine debt should 
bear interest, not from October 15th, 1875, but from the date 
of the decree, April 21st, 1876. And by its decree or May 4th, 
1878, (page 78), italso decided that a small amount of interest 
on the Erskine debt should bear interest from the time when 
due, but in both of these cases it gave special reasons for 
the adjudication, and the creditors had a right to infer that 
as these two cases were especially excepted by the Court and 
especial reasons given therefor there would be no further 
compounding of interest. 

And both of these exceptions were made before the sale 
and before it was ascertained what the property would bring 
so that any creditor affected thereby could still protect him- 
self at the sale. 


But by the sweeping order of January 5th, 1884, made 
nearly four years after the sale, and after the. appellant had 
acquired part of the principal of the Erskine debt and en- 
tered into contracts to make the property bring a sufficient 
amount to pay the residue or become personally liable therefor 
not only $49,108.82 of interest upon the debts in the second, 
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third, fourth, fifth and sixth classes is made to bear interest 
from October 15th, 1875, but $23.615.79 of interest upon the 
interest. of the said debts is made to bear interest from the 
same date. 

The Supreme Court in Story vs rn iletieaan: 13 Peters, page 
359, has laid down the rule for the computation of interest, 
viz., “compute interest whenever a payment is made and 
apply the payment to the extinguishment of interest then 
due and the excess, if any, to diminish the principal, but no 
interest is to be added to the principal so as to produce in- 
terest. | 

And the Supreme Court of Virginia where the debts were 
contracted has adopted the same method of computing in- 
terest. 

Lightfoot vs. Price, 4 Henning & Mumford’s Reports, page 
431. 


Grimm Vs. ge gi 11 West Va., page 549. 
Lamb vs. Cee al, 5 W. Va. 228, wine’ 3 


Sataneeti is pc by law and contr ae and the rate per 
cent. and method of computing is not a matter of judicial 
discretion. And the court had no more right to compound 
the interest after the filing of the commissioner’s report, 
than the commissioner had in making up his report. 


It may be claimed that the following provision in the 16th 
section of chapter 131, of the Code of West Virginia, con- 
trolled the court and authorized the compounding made by 
the decree: 

‘When there is a recovery on a bond conditioned for the 
‘payment of money, as well as in all cases where a judg- 
‘‘ment or decree is rendered or made for the payment of 
“money, it shall be for the aggregate of principal and inter 
“est due at the date of the verdict 1f there be one, otherwise 
“at the date of the judgment or decree, with interest thereon 
“from such date, except in cases where it is otherwise pro- 
“vided.” 

But the statutes of West Virginia cannot control the prac- 
tice or dictate the form of decree on the equity side of the 
United States Court. 

And if the statute did control the court, it was in effect 


an express prohibition against such a decree. 


The statute provides that when a decree is rendered or 
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made for the payment of money, it shall be for the aggre- 
gate of principal and interest due at the date of the decree, 
with interest thereon from that date. 

Such a provision is surely a prohibition upon the court 
from rendering a decree for the payment of money which 
aggregates principal and interest nine years before the date 
of the decree, with interest from the time of the aggregation. 

The Supreme Court of West Virginia has construed this 
statute and expressly held that such a decree was error. 

See Lamb vs. Cecil, 25 W. Va., page 288, before cited. 


In this suit no decree was ever redered against the debtor, 
the White Sulphur Springs Company, for the payment of 
any of these debts, and consequently there never was any 
decree in the case by which, under the statute of West Vir- 
ginia, (if that statute had any effect upon this suit), there 
could have been an aggregation of principal and interest, 
and the whole made an interest bearing fund. 


Commissioner Mathews filed his report of the liens and 
priorities thereof upon the company’s property, on the 21st 
day of April, 1876. 

In this report he simply states, as he had been required to 
do, the amount of the debts proved before him, who owned 
them, how much was principa! and how much was interest, 
and the order of priority in which they stood as liens upon 
the company’s real estate. 

And the decree of the court upon this report was simply 
this: 

“It is adjudged, ordered and decreed, that the report of 
“Commissioner Mathews, marked No.1, and filed in open 
“court on the 21st day of April, 1876, and the report of same 
“commissioner, marked No 2, filed this day, to neither of 
“which are there any exceptions, be confirmed.” (Page 37.) 

And this was absolutely all there was in the decree about 
the report and the debts therein reported, except the provi- 
sion with regard to making the overdue interest on the Sin- 
gleton debt an interest bearing fund. 

And we respectfully submit, that this was in no sense a 
decree for the payment of money within the meaning of the 
West Virginia statute. 

It was simply an adjudication by the court that the state- 
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ments in the commissioner’s report as to the debts against 
the White Sulphur Springs Company, how much was prin- 
cipal, how much was interest, who were the owners and 
their respective priorities, were correct, and should be so 
treated and ccnsidered as the basis of the future action of 
the court. 

A decree for the payment of money under the West Vir- 
ginia statute, must be an adjudication by the court of a cer- 
tain exact sum due, including principal and interest at the 
date of the decree, and an order commanding the debtor to 
pay the same to the creditor. 

Commissioner Mathews’ report computes interest to Oc- 
tober 15, 1875, and the decree confirming the same was ren- 
dered April 28, 1876. Now, there can be no pretense that 
there was any adjudication in this decree of the aggregate 
of principal and interest, as of the date of the decree, of any 
of the debts against the company, and making the aggre- 
gate an interest bearing fund from that date, And yet this 
is the only compounding of interest the West Virginia stat- 
ute permits, and any other is illegal and erroneous. 

See Lamb vs. Cecil before cited. 


We most respectfully insist that the decree of January 5, 
1884, attempting to aggregate the principal and interest of 
the debts stated in Commissioner Mathew’s report as of the 
15th of October, 1875, and make this aggregate bear interest 
from that date is illegal and erroneous and in direct violation 
of the decision of the United States Snpreme Court and the 
Supreme Courts of Virginia and West Virginia, and in palpa- 
ble violation of the local statute. 


From computations hereinafter made it will be seen that 
the proceeds of sale, however interest may be computed, will 
be exhausted upon the debts of the sixth class in Commis- 
sioner Mathew’s report composed with one very small excep- 
tion of the Erskine debt. ' 

By the decree of May 4th, 1878, the interest coupons and 
installments of interest on the Erskine debt which had been 
assigned were given priority of payment over the principal 
and installments of interest not assignel. (Page 78.) 

The coupons and installments of interest on the bond held 
by Johnston, trustee, up to October 15th, 1875, had been so 
assigned, and also on the bond held by Price, trustee, so that 
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Stuart only acquired the principal of those bonds with inter- 
est from that date. (Pages 116 and 117). Who had become 
the owner of all these coupons and installments of interest 
does not appear by the record except it is shown by Mathew’s 
report (page 46) that A, F. Mathews owned four of these 
coupons belonging to the Price bond, and one belonging to 
the Johnston bond, and John Stuart owned one belonging to 
the Echols bond, and six belonging to the Johnston bond, 


and RK. Crockett owned one belonging to the Price bond. 


Now by compounding the interest as the court directed in 
the decree of January 5th, 1884, and the proceeds of sale 
would pay all of the coupons and interest on coupons on the 
Erskine debt which had been assigned and so entitled to 
priority of payment under the decree of the court and a large 
part of the principal of the debt held by the appellant, W. 
A. Stuart, the deficiency as shown by the computation here- 
inafter made being almost $20,000. And by calculating simple 
interest without compounding, and the proceeds of sale 


would just about pay the entire Erskine debt. 


putation hereinafter made shows that it would pay the Erskine 
debt and leave a surplus of $243 but there would-doubtless be 
items of cost accrued since the sale that would more than 
exhaust this surplus and in fact the extra allowance made to 
Commissioners Snyder, Mathews, Moore and Quarrier by 
order of November 26th, 1883, (page 102) would more than 


exhaust it. 


The com- 


But simply stated the facts and figures are substantially as 


follows: 


Compounding the interest as directed by the court by its 


: 


decree of January 5th, 1884, and the proceeds o 


f sale will 


not pay the Erskine debt by $20,000.00. Calculating simple 
interest and not compounding as we insist the law requires, 
and the proceeds of sale will pay the entire Erskine debt as 

ras intended when the property was sold and as the pur- 
chaser agreed should be done with Price and Echols, trustees- 


And it is very apparent that to the extent the proceeds of 


sale fail to pay the Erskine debt the appellant is the loser 
and the entire loss is his as he holds that part of the debt 


which is postponed in payment. 


While it is true that the appellant by the court’s method 
of compounding interest obtains. something more on the 


debts held by him in classes 2, 3, 4 and 5 as shown in Com- 
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missioner Vathews’ report than he would by the computa- 
tion of interest without compounding, yet every dollar of 
gain in this respect is simply so much taken from the fund 
that would otherwise go to him on the Erskine debt. And 
so actually he does not gain a dollar by such compounding, 
but on the other hand he loses about $20,000.00 which is ab- 
sorbed in the compound interest that under the court’s de- 
cree will be paid to other creditors. 

To illustrate: The interest on the interest coupons on the 
Erskine bonds held by Price and Johnston, trustees, 
amounted October 15th, 1875, to $6,056.45 on each bond and 
to $12,112.90 on both of these bonds as shown by Commis- 
sioner Mathews’ report, (page 46). 

All of which had been transferred to others and so entitled 
to priority of payment over the bonds themselves as acquired 
by the appellant. And the compound interest on this 
1884, the earliest date at which it could be reached from the 
proceeds of sale amounts to over $6,000.00. And as before 
shown every dollar of this compounded interest by the order 
of January 5th, 1884, is taken from the fund that would 
otherwise be applicable to the payment of the principal of 
the Erskine bonds belonging to the appellant. 


It may be suggested that the petition tore hear and vacate 
the decree of January 5th, 1884, was not filed in season un- 
der the equity rules of the Court, but as the decree of Janu- 
ary 5th, 1884, was itself an appealable decree, and this appeal 
was taken therefrom in good time, the petition and proceed- 
ings thereon cannot affect the right of the appellant to re- 
dress from that decree by this appeal. 


The Court below refused an appeal upon the ground that 
the decree of January 5th, 1884, was simply explanatory of 
a former decree, and that the rights of the parties and 
amounts, dignities and priorities of the debts were determined 
by decrees made more than five years before. 

While there were numerous side issues and controversies 
in the case and the papers relating solely to thoge are omit- 
ted from the record asfar as possible, the record nevertheless, 
as shown by the certificate of the Clerk, contains all the orders 
and decrees that were ever entered in the cause, And it is 
very evident from an inspection of these orders and decress, 
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an interest bearing fund for seven months before the decree 


PA 


of confirmation was rendered ? 


It. will be noticed in Commissioner Mathews’ report (page 
46) that interest is only computed on the principal of the 
Erskine debt up to October 15th, 1868, because the rents had 
paid the interest on that debt from that date to the date of 
the report, but the interest on the coupons on that debt not 
having been paid is computed to October 15th, 1875, the 
same as the other debts stated in the report. 


We submit the following statement which is approximately 
correct showing that the proceeds of sale would discharge 
the entire debt in the 6th class including principal and inter- 
est of the Erskine debt computing interest without com- 
pounding as the appellant claims should be done, and as we 
insist the adjudications of the court of last resort require, 
and also showing that the proceeds of sale will fail to pay 
the principal of the Erskine debt by almost $20,000.00 if the 
interest is compounded as the court by its decree of January 
5th, 1884, directed its commissioners to compound it in mak- 
ing distribution. 


We have taken as the basis of this computation the state- 
ment filed by the commissioners of sale with their report 
showing distribution of the cash payment and three first 
bonds for the purchasé money which we assume to be cor- 
rect, (pages 104 to 107 inclusive). 

In a statement made by commissioners of sale the three 
bonds of the purchaser first falling due, with interest to 
October 15, 1883, (see printed: record, pages 106 and 107) 
amount to, $222.942 37 


an 


They apply to this amount the following liens: 


1. Singleton or first lien,..........$158,92¥ 55 
2. Various liens prior to class6,.... 48,519 14 


3. Three coupons of class6,........ 8,888 03 
And bring down a balance unpaid on 
the three first bonde of........... $6,612 65—$222.942 37 


The commissioners of sale in this statement (pages 106 and 
107 printed record), have adopted the plan of calculating the 
liens on the basis of simple interest and the present state- 
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ment extends the settlement on the same plan so as to em: 
brace the two remaining purchase money bonds. 
Dr. 

Balance of purchase money due on the three first 

bonds as per statement above,......... ; $6,612 
[Interest to October 15, 1885.... Roe Pea 793 5Y 
Principal of the two remaining purchase money 

ee SS ee ee ao ae eee ewe OLED OOU OD 
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A statement calculating the hens on the basis of com- 
pounding interest as of October 15th, 1875, asrequired by the 
decree of January 5th, 1884, is now submitted to show the 


difference in result by the different methods. 
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On pages 104 and 105, printed record, the Commissioners 
of sale make the 3 purchase money bonds first falling due 
amount to $222,942 -87, as of October 15th, 1883. 


By pape they make 


the debts turnedin amount to. .. $222,909 87 
And show a ge alance due on the 


three bonds... Ngee as ea Pee 82 50—$222,942 37 


Dr. 


The above balance brought down......... ae 32 50 
Interest on this balance two years.............. 3 90 
Amount of the two remaining bonds........... 122,580 00 


Interest from Mar. 31st, 1880, to Oct. 15th, 1885. 40,757 45 
Deficiency in purchase money to pay class 6.... 19,873 07 


$183,246 92 
Cr | 
L/ 7 « 


By bonds 125, $26, 130 and 147, Comr’s neuen, 


SE! SS ee nee ere “7 2.08 £3876 96 
‘Interest on this agg-egate ten years........... 2.625 60 
Arnouns Of ens i Gines 6................. 117,153 57 


Interest on same ten years to on 15th,1885. 70,292 10 


$194,447 23 
Less three Erskine coupons turned in $10,860 81, 
(see page 5,) prin. and int. on $ 7.000 31, there- 

f $840 00, two years........ ene ee: 


$183,246 92 


It will thus be seen, that by the first statement herein 
submitted, there is a surplus of purchas3 money, after pay- 


ce . a re Sere Go) a 
While the second statement shows a deficiency of 
purchase money to pay class 6,of........ +s 39,873 07 


This makes the difference in the two methods... .$2 0,116 08 

As before stated, there are probably some items of costs 
to be provided for out of the purchase money, which will 
reduce somewhat the amount of proceeds applicable to 
debts. And there is also a smail compounding of interest 
on the Erskine and Beard debts, by the decree of May 4, 
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1878, (page 78) which it is now perhaps too late to correct 


by this appeal, and which is not noticed in the foregoing 
: it neither of these would materially affect 
the difference shown in the foregoing computation between 


u 


~miveamac tha nw 2nan “ff an 4. } — — “> ~~ == 
applying the proceeds of sale to the payment of the debts, 


s 
a 


with simple interest, and applying the same proceeds to the 


mee 


payment of the same debts, col mmpenating the interest, and, 


to a large extent, compounding interest upon interest. 


ustration, a statement show- 
the creditors, holding claims 


] 
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Pree ad 


We also submit, by wy of i 
ing how A. F. Mathews, one of 
in the second, third, seas fifth and sixth classes, by as- 
sigznment, as shown in Commissioner Mathews’ report, is 
benefited by this order of January 5, 1884, compounding in 


STATEMENT 


YL. ~ mh o ‘ r ; r, 4 ath ro . ” - " a . “ \ . ~ 7 s 
Showing the gain of A. F. Mathews by compounding inter- 
est on his debts having priority over the principal of the 
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A. F. Mathews in his exception (page 
108 of record) claims $3,000.00 of 
two other coupons of class6. This, 
if sustained, would increase Mr. 
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We most respectfully submit that the decree of resale and 
also the decree of January 5th, 1884, should be reversed and 
set aside at the costs of the said A. F. Mathews and other 
creditors benefitted by such compounding of interest, and 
at whose instance such decrees were obtained. 

Very respectfully, 
EK. B. KNIGHT, 


Attorney for W. A. Stuart, Appellant. 
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OCTOBER TERM, 1887. 


INO. <55. 


WILLIAM A. STUART, APPELLANT, 
VS. 
C.S. GAY, MARGARET L. GAY ET ALS. 


NOTE OF ARGUMENT FOR THE APPELLEES. 


Although some nine errors are assigned in the petition of the appellant, 
still the record in the case, in connection with this assignment, presents 
really but two questions for the consideration and decision of this 
Court: 

First, Whether the Court below erred in allowing interest, as it did, 
upon the amounts decreed in favor of the several creditors against the 
common debtor and which were made up by an aggregation of principal 
and large sums of interest, much of which had been due and unpaid for 
a great many years, from the date of said decree, or rather from the 
date to which the ealculation of interest and this aggregation had been 
brought by the Master, and should interest have been allowed, as claimed 
by the appellant, not upon the decree from said date, but only on so much 
thereof as represented original principal, leaving the large amount of in- 
terest accrued and unpaid to remain and continue a non-interest bearing 
fund. | 

Second, Whether the Court erred in decreeing, under the circum- 
stances of the case, a re-sale of the land, previously sold in the cause, in 
the manner and upon the terins prescribed by the decree entered on the 
25th day of May, 1885, (Record, p. 118.) 

This is a general creditors’ suit, instituted in 1868, to subject the real 
and personal property of the White Sulphar Springs Company, an in- 
solvent corporation, to the payment of its debts. 
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The controversy in this Court is confined to the real estate and its pro- 
ceeds. W.A. Stuart, the appellant, is not made a party by the bill and, 
so far as the record discloses, he had no interest in its subject matter at 
the time the suit was instituted and all the rights or interest he now 
has are only such as he acquired pendente lite. 


The cause was referred to a Master in Chancery to report the debts 
which were liens on the real estate of the defendant Company, with 
their respective amounts, dignities and priorities. And onthe 2lst day 
of April, 1876, he filed his final reports in respect to said matters, to 
which there was no exception. In this report, for each creditor entitled 
to a recovery, he stated an entire sum, made up of the principal. of his 
debt and a large amount of accrued interest, aggregated and capitalized, 
which interest had been due and unpaid for from one to fourteen years 
or, upon an average, for more than seven years. The first six classes of 
debts, the only ones material to this appeal, amount to $299,857.88, of 
which $185.133.27 is principal and $114,724.61 is interest. The interest 
wus calculated to and aggregated :s of the same date, October 15th, 1875, 
as to all the debts, except the debts in the first class, known as the Single- 
ton trust debt, upon which the unpaid interest amounting to $36,000 was 
‘aleulated to July Ist, 1868, the Commissioner reporting that all interest 
accrued on this debt after that date had been paid, (Record, pp. 42 to 46 
inc.) On the 28th day of April, 1876, the Court by its decree (Reeord, 
p. 37,) confirmed this report, without exception thereto or objection in 
any form, but on the contrary, us appears, (Record, p. 39,) by censent 
of parties, and in terms capitalized the said $36,000 interest, of the Sin- 
gleton debt providing that it should bear interest from that date, but 
made no express declaration as to the interest of the other classes of 
debts. ° 

The appellant contends that because of this express capitalization of 
the interest of one debt, the inference is that the Court did not intend a 
similar capitalization of the interest of any of the other debts. If the 
question here were, as it is not, what did the Court intend, and not, as it 
is, what is the legal effect of the decree, it would be sufficient to say that 
this express order as to this debt was obviously necessary, in order to 
prevent misapprehension and confusion, inasmuch as the Commissioner 
had brought this interest down to July Ist, 1868, a date long anterior, by 
more than seven years, to the date to which the other debts were calcu- 
lated, and without this express declaration it might and, no doubt, would 
have been claimed that the aggregate amount of this debt should bear 
interest from that earlier date and not from the same time with the other 
debts. 

But, whatever may have led to this provision in the decree, the view 
taken by the appellant as to its effect is simply an inference of fact and 
wholly insufficient to show that the Court intended to except, even if it 
had the power to do so, which is denied, all the other debts from the 


eevee ony 


operation of law in regard to interest in such cases, and to exclude the 
other creditors from its benefits. The whole frame and context of the 
decree are a strong contradiction of any such intention. The same may 
be said as to the order made May 4th, 1878, (Record, p. 78,) as to the in- 
terest for certain years on the bonds which constitute what is known as 
the Erskine debt, from which the appellant draws the same inference, 
that a mention of interest as to one or more debts implies an exclusion of 
such provision as to all debts not mentioned. Butthis order of May 4th, 
1878, was simply made, for reasons stated and satisfactory to the Court, 
to put the interest of this Erskine debt for certain years, not evidenced 
by coupons, upon the same footing with the interest for those years for 
which coupons were given, and both this order and the express provision 
as to the Singleton debt in the decree of April 28th, 1876, so far from 
being contradictory to the view taken by the appellees and by the Court 
below as to the legal meaning and effect of said decree are in entire har- 
mony and consistency therewith. Noris there any more force in the 
view urged by the appellant that to allow to this decree the effect claimed 
by the appellees will be to allow, to some extent, interest upon interest 
to become itself an interest bearing fund, referring to the coupons, given 
Originally for interest and which bear interest and would be capitalized 
just as the others. For it is well understood that coupons, though origi- 
nally representing interest of the bond to which they are attached, from 
the time of there maturity are recognized and treated, whether severed 
from or still attached to the bond, as promissory notes, as independent 
evidences of debt, having lost the character and peculiarities of interest 
and standing just as other debts do, subject to the same rules and entitled 
to be capitalized in the same way.—9 Wall., 477; 14 Id., 282; 1 Id., 206 ; 


3 Id., 382; 18 Gratt., 776; 3 MeLean, 472; 1 Jones on Mortgages. 


By confirming said report on April 28th, 1876, the Court thereby de- 
creed to each creditor the entire amount reported in his favor. And 
each amount, by operation of law, as will be presently more fully shown, 
became an interest bearing fund from October 15th, 1875, the date in the 
report, except the Singleton debts, which, by said express provision, 
bear interest from the date of the deeree. And it there be any error In 
this decree it is because it did not caleulate, as perhaps in strictness it 
should have done, the additional interest from October loth, 1575, to 
April 28th, 1876, and included it also in the aggregation, but this differ- 
ence would be too small to deserve notice, and as this change would have 
been to the prejudice of the appellant, he cannot complain, because it 
was not done. And the rights of the creditors, the amounts to which 
they were respectively entitled, and their interest bearing character, 
having been all thus fixed on the 28th day of April, 1876, it follows that 
this appeal, taken more than nine years thereafter, was improvidently 
awarded, and can have no effect as to this decree. 


Again, this aggregation and capitalization are the legal results of the 


decree fixing the amounts of the debts and no express order to that effect, 
so stating, was necessary. The omission of the Court to make a formal 
order, which, if made, would be merely the declaration of a legal and 
necessary sequence, could not affect the legal import of the decree or de- 
prive creditors of rights given by the law itself. But if such an order 
and declaration ought to have been made and the Court failed at the time 
to make it, then clearly it was permissible for it, at a subsequent time, 
to make such order, nunc pro tunc. And such was the order made Janu- 
ary 5th, 1884, at the request of the Commissioners charged with the dis- 
bursement of the fund, (Rec. p. 102,) who, being embarrassed by the 
doubts suggested and by the construction placed upon the decree of April 
28th, 1876, by the appellant, to relieve themselves from responsibility in 
the premises, applied, as they had a right to do, to the Court for instruc- 
tions. This order being merely a judicial interpretation of said deeree, a 
declaration of its purpose and intention, a nune pro tune order, being, as 
the appellant himself in his petition for re-hearing (Rec., p. 115,) char- 
acterizes it, ‘‘simply an interlocutory decree’”’ (and, therefore, not ap- 
pealable) ‘‘ giving instructions to your Commissioners who made said 
sale,’’ it had relation to the date of said decree and became a part of it, 
and can no more be affected by an appeal, taken nine years after the date 
of said decree, than can the decree itself. And if we are correct in our 
view of this order of January 5th, 1884, and if it was part of and had re- 
lation to the date of said decree, then of course, without regard to the 
correctness of that decree there was no error in the decree of May 25th, 
1885, (Rec. p. 118,) refusing to rehear said order of January 5th, 1884, 
and confirming it in all respects. 


Waiving this point for the present, and conceding, for the argument 
merely, that this question of interest can be reached and reviewed upon 
this appeal, then, it is submitted, the order and decree complained of are 
clearly right and must be affirmed. The Statute of the State of West 
Virginia on this subject, is as follows: ‘* When there is a recovery on a 
bond conditioned for the payment of money, as well as in all cases where 
a judgment or decree is rendered or made for the payment of money, it 
shall be for the aggregate of principal and interest due at the date of the 
judgment or decree with interest thereon from that date, except in cases 
where it is otherwise provided.’’—Code of West Virginia, ch. 131, sec. 
16, p. 627. And this Statute has been maturely considered and fully sus- 
tained by the Court of last resort in that State.--See Flemming, Adm’r., vs. 
Holt, 12 W. Va., 143, p. 167; Ruffner, Donnally & Co. vs. Hewitt, Ker- 
chival & Co., 14 W. Va., 737, p. 747. 


In the Court below it was seriously maintained that as this is a chancery 
suit in which the practice is regulated by prescribed rules or, in their ab- 
sence, by the practice in the high Court of Chancery in England, and not 
a Common Law proceeding in which the State practice obtains, and as it 
may therefore be reasonably inferred that the same position will be taken 
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here we may possibly be excused for referring to it. This is not a ques- 


tion of practice at all, but of law: interest is wholly the creature of 


statutory enactment, independent of it neither contracts nor judgments 
bear Interest. If the State law fixed the rate at 4 per cent., or 10 per 
cent., or if 1t provided for and allowed compound interest, in all cases, 
instead of simple interest, the same rule would govern in the United 
\ 


States Courts sitting In that State, as will be shown by decided ecases.— 


The provision quoted and under consideration provides for compound 
interest in certain cases and this, a matter of express, positive, statutory 
law, by parity of reasoning will be respected in the United States Courts 
sitting in West Virginia. 

This question seems to have been expressly decided by this Court; a 
Statute of Kentucky allowed interest, on a certain class of judgments, 
just as the West Virginia Statute does on all, and this Court held that it 
applied to United States Courts, and was obligatory there just as in the 


State Courts.—Sneed et als vs. Wister et als., 8 Wheat, 691. 


When the law permits interest upon interest, as the laws of Wisconsin 
did in 1857, no change in the law and no legislative construction of that 
law can change the right of the creditor to recover interest upon interest. 
Koshkonong vs. Burton, 14 Otto., 668. 

Interest on decrees in the United States Courts is the same as in the 


State Courts.-— Railroad Co. vs. Turrill, 11 Otto., 836. 


In de ciding questions of interest the Ke derail ¢ ‘ourts follow the local law. 
sé The question ie always One of loeal law,.?? ire Holden vs. Trust Cis 10 ( ttO., 
72; Goddard vs. Foster, 17 Wallace, 123; Cromuvell vs. County of Sac., 94 
U.8., 351. Judgments at law and decrees in chancery on afflirmance 
carry interest at rate allowed in State where rendered.—Hemmenway vs. 
Fisher, 20 How., 255; Perkins vs. Fourniquet, 14 How., 328; Simmons vs. 
Garrett, MceCahon, 82; Reeside vs. United States, Dev., 216; Mitchell vs. 
Harmony, 13 How., 115. 

And not only will the United States Courts in questions of interest fol- 
low the loeal law, where there is one, but, In the absence of such law, 
will **conform to the custom which obtains in the community in dealings 
= Young ve, Godbe, 14 Wall., O62. 


> 


of this character.’ 

In the ease of Perkins vs. Fourniquet, 14 How., supra, there had been 
a decree in the Cireuit Court of the Southern District of Mississippi for 
a gross sum With legal interest thereon, 8 per cent., from the date of the 
decree, and upon appeal this Court finding no error therein affirmed said 
decree and allowed damages at the rate of six per cent., per annum, (136 
How.,) and upon a subsequent appeal (14 How., 328,) it was held that 
from the time of aftirmance the said decree ceased to bear the legal Mis- 
sissippi rate of 8 per cent., and would from that time bear only the six 
per cent. allowed as damages. But this was prior to the adoption of the 
23rd Rule of this Court whereby decrees in equity are, upon affirmance, 
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put on the same footing with judgments at law and bear interest at the 
same rate, from the date of the decree, that similar decrees bear interest 
in the State Courts. And it is respectfully submitted that, under the au- 
thority of this case and by operation of Rule 23rd, the Court, in the case 
at bar, will affirm the decree of the Court below and provide that the 
amounts recovered shall, from the date of such aftirmance, continue to 
bear interest, as they have been doing from the date of said decree, at the 
same rate which prevails in the State Courts; that is at six per cent., the 
legal rate in West Virginia. 

And in the case of Burgess vs. Seligman, 107 U. S., p. 20, this Court 
says ‘* that since the ordinary administration of the law is carried on by 
the State Courts, it necessarily happens that, by the course of their deci- 
sions, rules are established which become rules of property and action in 
the State and have all the effect of law, especially with regard to the law 
of veal estate and the construction of State Constitutions and Statutes.— 
Such established rules are always regarded by the Federal Courts no less 
than by the State Courts themselves as authoritative declarations of what 
the law is; and, forsake of harmony and toavoid confusion, the Federal 
Courts will lean towards an agreement of views with the State Courts if 
the question even seems to them balanced with doubts. For the United 
States Courts endeavor to avoid, and, in most cases, do avoid unseemly 
conflict with the well considered decisions of the State Courts.’ 


If there were no State statute, or, being one, if it were of no avail in 
the Federal Courts, and were this a mere question of practice, still the 
decree and order complained of are clearly right. The 28rd Rule of this 
Court provides: 

1. In cases where a writ of error is prosecuted to the Supreme Court 
and the judgment of the inferior Court is aftirined the interest shall be 
calculated and levied from the date of the judgment below until the same 
is paid at the same rate that similar judgments bear interest in the Court 
of the State where such judgment is rendered. 


2. The same rule shall be applied to decrees for the payment of money 
in cases in chancery, unless otherwise ordered by the Court. 

Now, no fault is found with the decree or order under consideration as 
to the amounts decreed and allowed or in any respect except that the 
Court below allowed interest on said amounts from the date of decree ; 
and it is, therefore, apparent that the decree as rendered must be 
here affirmed; and, this being done, it will necessarily follow, from 
this affirmance and by operation of the above rule, that the said atnounts 
will bear interest at the legal rate, whether they ought to have done 
so or have done so before or not, from the date of said decree, and this 
is all the appellees claim. 

And were there neither State statute nor prescribed rule of practice 
and we had to look to the practice in the hgh Court of Chancery in Eng- 


ee 
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land, still that practice is in accord with the appellees’ contention.— 
‘‘ When the Court enlarged the time, in case of a decree of foreclosure, 
for payment, it did so only upon condition that principal and interest 
should be aggregated and capitalized.’’— Beckham vs. Cross, 2 Ves., 471; 
Bennett vs. Kdwards, 2 Vern., 392. When computed by a Master the in- 
terest becomes principal and bears interest.— Bacon vs. Cleek, 1 P. Wmas., 
480. Interest was considered principal from date of Master’s report.— 
Turner vs. Turner, 1 J. & W., 473; Perkyns vs. Baynton, 1 Bro. C. C., 574; 
Brown vs. Backham, 1 P. Wms., 458; Astley vs. Powis, 1 Ves., 496. The 
proper course, on a Master’s report, is to add the interest to the princi- 
pal and compute interest on the aggregate sum.— Raphael vs. Boehm, 11 
Ves., 93., 109. And, following these decisions and practice, in Dunbar vs. 
Woodcock, 10 Leigh., ( Va.) 628, it is held, that although accrued interest 
does not bear interest from the time it accrued, still it dves bear it from 


date of decree. 


And, upon this first question, it is therefore respectfully submitted that 
as to the decree of April 28th, 1876, and the order made January 5th, 
1884, in explanation and interpretation of said decree, this appeal must 
be dismissed as improvidently awarded. And, if not, that then, whether 
we look to the Statute of the State and the former decisions of this Court, 
or to the rules governing practice in Equity, or to the practice in the 
high Court of Chancery in England, the said decree and order are plainly 
right and must be affirmed. 


Second, Did the Court below err in decreeing, under the circumstances 
of the case, a re-sale of the land previously sold in the cause in the man- 
ner and upon the terms prescribed by the decree entered on the 25th day 
of May, 1885, (Rec., p. 118)? 


Thir is no longer a practical matter, and is, in fact, little more than a 
moot question, nothing but the costs of this appeal being involved, for 
the statement will not be controverted that, since this appeal was allowed, 
the property in question has been re-sold, by another proceeding, in a 
different forum, but in satisfaction of the same debts, together with oth- 
ers, and bought by the appellant, W. A. Stuart, himself. 


Pursuant to a decree of sale in said cause, entered on November 19th, 
1879, (Rec., p. 89,) the said property was sold on March 3ist, 1880, and 
W. A. Stuart, the appellant, became the purchaser, and this sale and pur- 
chase afterwards by a decree passed on the 4th day of May, 1880, (Rec., 
p. 92,) were confirmed. And on May 12th, 1885, more than five years af- 
ter said sale, the said Stuart was in default in the payment of purchase 
money, past due, in the large amount of $160,212,06, and this fact hav- 
ing been reported to the Court by the Commissioners, charged with the 
collection and disbursement of the fund, on their motion, and to enforce 
payment, the Court, by an order entered on that day (Rec., p. 109, ) 
awarded a rule against the purchaser requiring him to appear and show 
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cause, if any he could, why said property should not be re-sold at public 
auction for cash to pay the unsatisfied instalments of purchase money 
which were then all due, &c., &c. The said rule having been regularly 
served, (Rec., p. 110,) the said Stuart, defendant therein, appeared and 
first moved to quash it, and, this motion having been overruled, he then 
filed his answer, with exhibits, to which the said Commissioners, plaintiffs 
in said rule, replied generally, and the questions arising thereon having 
been argued by counsel, and Stuart having declined, as wnnecessary, the 
further tine tendered him to make settlement with the Commissioners, 
the said rule was made absolute and the Court proceeded to decree against 
said Stuart, and in favor of said Commissioners, the amount then due 
from him on account of said purchase money and to direct, if this were 
not paid within 30 days, a re-sale of said property at public auction for 
eash, (Rec., pp. 118-119-120,) and this is the decree complained of. 


The appellant insists, in his petition and assignment of errors, (Rec., 
pp. 136, 137,) that said rule should have been quashed and discharged, no 
sufficient cause for awarding it having been shown and thata re-sale could 
not properly be decreed by the summary process of a rule, and that this 
could only be accomplished by an original suit in equity. But surely 
‘‘sufficient Cause’’ was shown in the fact, reported by the Commissioners, 
and not denied, that this large amount of purchase money was past due 
and unpaid, and in the further fact that the creditors, who had been 
waiting for well on to three score years, were entitled to be paid and to 
have the aid of the Court to compel the settlement of theirdebts. And, 
as to the manner of proceeding, a purchaser under a decree becomes a 
party to the suit, submits himself to the jurisdiction of the Court as to 
all matters connected with the sale, or relating to him in the character of 
a purchaser.— Requa vs. Rea, 2 Paige, 339; 2 Dan’! Ch. P., (margin,) p. 
1460, n. (1). And in the English Chancery practice, when a sale is con- 
firmed, a deed is made to the purchaser with surrender of title deeds re- 
lating to the property; and, then, if he makes default in payment an or- 
der is at once made for a re-sale at his risk and cost.—2 Daun’l Ch. Pr., 
(margin,) 1459-60-61-62 ; Harding vs. Harding, 4 M. & C., (18 Eng. Ch. 
R., 514, Lord Cottenham). And that the same practice is recognized 
and established in Virginia and West Virginia is shown by the case of 
Clarkson vs. Read et als., 15 Grat., 288, where the whole doctrine is fully 
discussed and the authorities are cited. Moreover, between the proceed- 
ing, insisted upon as necessary by the appellant and that adopted. by the 
Court, the difference is entirely one of nume and form and not at all of 
substance. The purchaser was called upon by the rule to appear and an- 
swer, just as he would have been by a subpoena in chancery; he did ap- 
pear and moved to quash, just as he would have demurred to a bill; he 
then filed his answer to which there was a general replication; the issue 
was made up and argued by counsel, and if the defendant in the rule had 
desired further time to bring in proofs it would no doubt have been al- 


oO far from desiring it, he expressly declined it when 
tendered to him. And, as the Court of Appeals ‘of Virginia says, Judge 
DANIEL delivering the opinion, in Clarkson vs. Read, 15 Gratt., p. 298, 
‘* A ruje in such a case apprises the purchaser of the nature of the de- 
mand against him as fully as a bill could do. And the only additional 
Office that a bill could perform, would be to recite, in more formal man- 
ner, matters which he already knows—or which the law presumes that 
e already knows. If he has any-cause to resist the demand, he ean set 
it forth as fully in an answer to the rule as in an answer to a bill. And 
if in his answer to the rule he should show any reason why there should 
be no re-sale of the property, it would be just as incumbent upon the 
Court to allow him an opportunity to bring forward his proofs as it would 
have been, had the same matter been averred in an answer to a bill.’’ 

And this reasoning applies, with quite as much force, toa ease, like the 
present one, W hen the Court has made.a deed to the purchaser, retaining 


a lien for the unpaid purchase money, and which we have seen is the 
regular English practice, as it does to a case when no deed has been made; 
for equally in both cases the purchaser is a party to the suit, subject to 
the jurisdiction of the Court and amenable to its process. And no rea- 
son can be suggested why a Court should have the power, as it unques- 
tionably has, when no deed has been made, to enforce the payment of 
purchase money by a rule, which does not also and equally show that a 
Court must have like power to enforce in the same way a vendor’s lien 
retained in a deed for property sold under its decree. It is true that the 
appellant had conveyed the property to the Greenbrier White Sulphur 
Springs Company, but we do not see how this fact can strengthen his po- 
sition. This sub-purchaser was a purchaser pendente lite, which bought 
with full notice of all the facts, which knew exactly how the title stood, 
and was acquainted with the character of the deed to Stuart, the lien 
therein retained, the control of the Court over the property, and of its 
power to compel payment by a rule, and as such purchaser it can claim 
no privileges or immunities greater than its vendor himself can claim.— 
And, if any advantage can be takea at all, by reason of this sub-purchase, 
in the way of an objection to a re-sale upon a rule, it surely must be 
taken by the sub-purchaser, who makes no defence or objection, for cer- 
tainly it cannot inure to the benefit of the appellant, who bought directly 
from the Court, and who is here alone complaining. 


The appellant further says, that no re-sale should have been ordered 
because the property had been sequestered and placed in the hands of a 
receiver under the order and decree ot Judge Bonn, of the Circuit Court 
ot the United States, at Parkersburg, W. Va. Now, by reference to the 
record at page 127, it will be seen that this order of sequestration was 
made on the 13th day of April, 1883, in a suit instituted on that day, ji/- 
teen years after the institution of this suit in the United States District 
Court, exercising Circuit Court powers and sitting at Charleston, and 
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more than three years after said sale to Stuart; and it will be seen further 
that it was a suit instituted by W. A. Stuart himself, the appellant and the 
purchaser! Now, would it not be a most anomalous and remarkable 
state of things, if a purchaser, at a judicial sale, could wrest himself 
from the jurisdiction of a Court, under whose decree he had purchased, 
tie its hands, und deprive it of all power to enforce the payment of the 
purchase money due it, except upon leave, first sought and obtained, from 
another Court of equal and co-ordinate power and jurisdiction, by simply 
going into that other Court, there himself bringing another suit, and 
having the property sequestered? An effort on the part of the learned 
counsel for the appellant to maintain by argument such a proposition as 
this cannot be anticipated. 

The sale of March 3list, 1880, at which Mr. Stuart became the purchaser, 
was made on the unusually long credit of five years; but, at the end of 
that time, there was still due and unpaid of the purchase money, more 
than $160,000, and still he insists that the re-sale should not have been 
for cash and that it was a hardship upon him so to order it, and he as- 
signs this as an error in the decree of May 25th, 1885. If this were a 
hardship on him it was only the consequence of his failure to comply 
with his contract and a hardship from which he could relieve himself by 
paying the money as he had agreed to do, and for this, further time, 30 
days, was allowed. But how was it as to the creditors? The record 
shows that of the creditors in the first six classes, and these alone partici- 
pate in the proceeds of said sale, much the larger part in amount, had 
waited for their money more than forty years and the others almost as 
long, when the sale was made, and that all of them, when the re-sale was 
directed, had waited more than that length of time, and upon them it 
would have been indeed a very great hardship to impose, without fault 
or default on their part, further delay. Besides, the terms of the re-sale 
was a matter entirely in the discretion of the Court and, unless this dis- 
cretion were greatly abused, its action in that respect will not furnish a 
proper subject for review here. 

As to the 7th error assigned, viz., the aggregatian, in the decree of re- 
sale, of the principal and interest of Stuart’s last two bonds and the capi- 
talization of said interest, it is unnecessary to add anything to what has 
been said on that subject in the first division of this argument, and which 
is here referred to in this connection. 

In the 8th assignment, in his petition, the appellant insists, that there 
should not have been a decree for the full amount of the last two bonds, 
because he was the owner of a bond, part of the Erskine trust, and known 
as the Boyd or Johnson bond, which would be paid out of the proceeds, 
and that he should have had credit for this bond, that its amount should 
have been deducted from his indebtedness and the decree passed only for 
the balance then remaining. It might be sufficient, in reply, to say that 
if Mr. Stuart was entitled to credit for this bond, as for so much money 
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on his indebtedness, he could doubtless have gotten it by settling with the 
Commissioners, and in no other way. Now, the reeord shows (see decree 
of re-sale, p. 119,) that, notwithstanding the repeated and unusual 
efforts made by the Commissioners to have a settlement with him, he 
was never ready or able to make such settlement, and consequently these 
efforts always failed. And thus, without any fault of the Commissioners, 
having neglected to secure such credit, the deduction was not, as indeed 
it could not have been, made in the decree. Buta closer inspection of 
the record will show another and a better reason why such credit was not 
given. For on looking to the report of the Commissioners, on page 103 
of the record, it will be seen that certain debts, in classes 2, 4 and 5, still 
remain unpaid ; now, these debts do not belong to Stuart and are all su- 
perior in dignity to the debt for which he claims that credit should have 
been allowed him, and which belongs to class 6; and so long as these 
other debts, which could only be discharged in money, remained unpaid 
no part of the proceeds of his land bonds was applicable to his debt, and, 
hence, the credit was not, because it could not be, given. And, further, 
Stuart either was or was not entitled to turn in this debt as so much 
money and have it deducted from his indebtedness ; now, if he was not, 
then the decree as rendered is correct; and if he was, then he could still 
turn it in by the same right, and have it credited as cash upon the decree 
for re-sale; and, hence, there is nothing in this decree, in this particular, 
to his prejudice or of which he ean be heard to complain. 

What has been said in reply to the 8th error assigned will apply, and 
with greater force, to the 9th: The appellant’s position here is, that be- 
cause he had personally assumed the payment of two bonds of the 
Erskine trust at times which had not arrived at the date of said decree, 
that, therefore, to the amount of these bonds, or to the extent to which 
they were entitled to share in the proceeds of sale, it was error to decree 
are-sale. By reference to his contracts concerning these bonds, ( Rec., p. 
117,) it will be seen that as to one, the Crockett bond, held. by Price, 
trustee, he had simply guaranteed its payment, in case the proceeds of 
sale were insufficient, in ten years from April 23rd, 1875. And, hence, it 
is manifest, that as to this debt the time fixed by this contract for him to 
pay had passed at the date of the decree for a re-sale, and consequently, 
whether this debt was to be paid out of the proceeds of sale, or by Stuart 
on his guarantee, the creditor, in any event, was entitled to his money ; 
and it was entirely proper to order a re-sale that he might be paid. 


As to the other bond, held by Mrs. Gay, or by her trustee, Stuart sim- 
ply agreed that at the sale to take place en Mar. 3ist, 1880, he would bid 
enough to cover her debt, or would make good the deficiency. But the 
Court could not consider these private arrangements between parties, and 
modify its decrees and postpone the collection of purchase money due in 
accordance therewith. Stuart, by his contracts either did or did not ac- 
quire control and ownership of these bonds, and it is very clear that he 


did not. If he did, however, then he would be entitled to credit for their 
amounts upon the decree of re-sale, which would, therefore, work him 
no injury; and if he did not, then it was right for the Court to enforce 
the payment of the unpaid purchase money so that it might be distributed 
as soon as possible to the persons entitled thereto. Or, if Mr. Stuart 
were the owner of these bonds, upon payment of the decree he could at 
once, having satisfied the Commissioners of his rights in the premises, 
call upon them to re-pay him the amount of these debts; and, if he did 
not wish, or if it were not convenient for him to pay this much money, 
which would be returned at once, he could, to this extent, have made pay- 
ment by giving his receipt for this amount and still have enjoyed the 
benefit of any further time secured by his contracts with the former 
holders of the debts. And, hence, in every view that can be taken, no 
ground is furnished by the appellant’s connection with these debts of the 
Erskine trust, as set forth in his 9th assignment, for alleging error in the 
decree of re-sale. 

And, as to this, the second question in the case, the appellees also sub- 
mit respectfully that the decree complaingQlof should be affirmed. 
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ADDENDUM. 


Since the foregoing note was prepared we have seen the argument for 
the appellant and desire to reply briefly to some of its positions. 

The appellant speaking of the rule for re-sale, (p. 6 of his brief,) says: 
‘¢ The rule was issued May 12th, 1885, returnable to May 23rd, 1885, but 
on the return day the rule was not docketed and no notice was taken 
thereof, and no proceedings could be afterwards had on this process. A 
rule was docketed on the 22nd day of May, 1885, erroneously assuming 
that to have been the return day, but such a proceeding had upon this 
process before it was returnable was simply void and could not affect the 
defendant’s right. He was required by the rule to show cause on the 
23rd day of May why a re-sale of the property should not be had. On 
the 23rd day of May, the return day of the rule, no action is had upon 
the rule by the Court and no notice is taken thereof. The defendant had 
a right to assume that the proceeding was’ abandoned and could not be 
required to answer or show cause against the rule at any subsequent 
day.’’ Now, it would be difficult to understand how such an opinion or 
assumption on the part of the defendant could be defended, even of he 
had been ignorant, and had no notice, of this alleged premature docket- 
ing of the rule, and it is still more difficult since the record shows, (p. 
110,) that at the very time at which this was done he was present in Court, 
filed a petition with exhibits, and must necessarily have known all about 
it. And, if such was his opinion, it must have been speedily corrected, 
because, on the third day thereafter, on the 25th day of May, 1885, (Re- 
cord, p. 118,) he appeared and made defence to said rule by a motion to 
quash and by an elaborate answer. Andeven if he hada right, as claimed, 
to assuine, because the rule was returned and docketed on the 22nd and 
was not formally docketed on its return day, the 23rd, that the proceed- 
ing was abandoned it is very certain and apparent that he did not so as- 
sume inasmuch as he appeared and mate his defence on the 25th, as above 
stated. And it is submitted that this docketing on the 22nd, and the 
omission to make a formal order to that effect on the 23rd, could not, un- 
der the circumstances as disclosed by the record, have taken the appel- 
lant by surprise or done him injury in any way. The purpose and effect 
of process of this kind, made returnable on a day named, is to fix a time 
before which the defendant therein need not appear, but on and after 
which he may, if he desires, be heard ; and it is not intended that an of- 
ficer charged with the execution of such prucess must retain it in his 
hands until the return day arrives, for he may as soon as he has dis- 
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charged his duty, by serving it, return it to the Court from which it is- 
sued, and it should be placed upon the docket on the return day, 
to be called up then or afterwards, as was done in this case.— 
When a rule, returnable to a certain day has been served it is the 
duty of the Clerk on that day to put it on the docket, and his failure to 
discharge his duty should not prejudice either party. The party sum- 
moned to answer is sufficiently advised by the rule what he is to answer, 
and when and where; and it is his privilege to appear and do so. or else 
let the matter go by default, at his peril, if he so prefers.—O’ Brien vs. 
Camden, 3 W. Va., p. 20. But this question is necessarily eliminated, 
from the case under consideration, by the fact that the defendant ap- 
peared and made full defence, and, hence, could not have been surprised 
or misled by inquiring for and failing to find an order made on the 28rd 
day of May, 1885, docketing the rule. 


The appellant submits, with his brief, a statement and calculation to 
show the amount in controversy, being the difference between the two 
methods of computing interest, and it is, very humbly, suggested that he 
thereby most effectually shows himself out of this Court. If Stuart, 
the appellant and purchaser, were the owner of ell of the debts to which 
the proceeds of sale must be applied it would, of course, be entirely im- 
material to him whether the interest were counted in one way or the 
other, since, in either way, he would get all the money, and just so the 
method of computation makes no difference to him so far as he does own 
these debts, and he is only affected by this question, and it is only a mat- 
ter in dispute here to the extent that said debts are owned by other per- 
sons. An examination of the record will show that the only debts not 
owned by Stuart, which will participate in the proceeds of sale, are those 
owned by A. F. Mathews and Bonds Nos. 126 and 130 Class 4, and Bond 
No. 126 Class 5. (Record, pp. 44 and 45)—see appellant’s brief, p. 8); as 
to Mathews’ debts the difference in the two methods of computation is 
only $4,053.71, (see appellant’s brief, p. 22,) and the interest accrued upon 
both the principal and coupons of said bonds 126, 130 and 125 on the 15th 
of October, 1875, is $1,536.44; and by capitalizing this interest, and 
counting interest upon it from October 15th,.1875, to March 31st, 1883, 
we have $687.50 to be added to the above $4,053.71, making the entire 
amount involved only $4,741.21, which is below the jurisdictional amount 
of this Court; and for this further reason it is respectfully submitted 
that as to this, the first question presented, the appeal must be dismissed. 
Again, the appellant, (Brief, p. 16,) seeks to avoid the effect of his fail- 
ure to file a petition to re-hear the order of January 5th, 1884, within the 
time prescribed by the equity rules of the Court, by now claiming that 
this was itself an appealable decree, although it is apparent that this or- 
der was, as the appellant himself describes it, in his petition for re-hearing, 
(Record, p. 115,) “simply an interlocutory decree, giving instructions 


15 


to the Commissioners who made said sale,’? and that as the appellant 
says in his petition tor appeal, (Record, p. 134,) referring to this order 
of January 5th, 1884, **the Court by an order of that date instructed 
said Commissioners in disbursing said proceeds,’’ &c. And itis equally 
apparent that the amount to which each creditor was entitled was de- 
creed, and its interest bearing character fixed, by the decree, confirming 
report of Commissioner Mathews, (Record, p. 37,) which was passed on 
the 28th day of April, 1876, more than nine years before this appeal was 
allowed. 
Respectfully submitted, 
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